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This  Volume  contains  the  adjudged  cases  from  the  Spring  Sec- 
sions,  1848,  to  the  Spring  Sessions,  1855;  during  which  time  the 
Courts  consisted  of 

Hon.  Kensey  Johns,  Chancellor. 

Hon.  James  Booth,  Chief  Justice;  died  March  30,  1855. 

Hon.  Samuel  M.  Harrington,  Associate  Judge;  appointed  Chief 

Justice,  April  3,  1855. 
Hon.  John  J.  Milligan,  Associate  Judge. 
Hon.  Edward  Wootten,  Associate  Judge. 

WiLLARD  Saulsbury,  Esq.,  Attorney  General. 
George   P.   Fisher,   Esq.,   Attorney   General,   appointed   March, 
28,  1855. 


SUPERIOR  COURT. 

SPRING  SESSIONS, 
1848. 


J.  J.  LAMBDEX,  assignee  of  THOMAS  W.  EECORDS,  Sheriff  vs. 
NOBLE  CONOWAY,  Jr.,  Adm'r.  of  NOBLE  CONOWAY, 
dec'd. 

A  replevin  bond  conditioned  to  appear  and  prosecute  the  suit  to  effect,  and  to 
indemnify  the  sheriflF;  held  good,  thqugh  the  statutory  condition  ia  to 
prosecute  the  suit  with  effect,  and  satisfy  any  judgment  which  shall  be 
given  against  the  plaintiff  in  replevin. 

If  a  condition  be  part  conformable  to  the  statute,  and  another  part  not  re- 
quired by  the  statute;  it  is  valid  for  the  part  which  is  good,  unless  the 
statute  expressly  annuls  such  bond. 

The  sheriff,  having  assigned  a  replevin  bond,  is  a  competent  witness  in  a 
suit  by  the  assignee  upon  such  bond. 

Sussex,  Spring  term,  1848.  This  was  an  action  on  a  replevin 
bond  taken  on  a  distress  for  rent.  The  pleas  were: — 1.  Non  est 
factum.  2.  That  the  condition  of  the  bond  was  not  conformable  to 
the  statute.  The  plaintiff  replied  and  took  issue  on  the  first  plea; 
and  demurred  to  the  second. 

Plaintiff  proved  the  execution  of  the  bond  of  Noble  Conoway  to 
the  sheriff,  with  William  B.  King  as  surety,  dated  January  22,  1844, 
and  conditioned  "  that  William  B.  King  shall  appear  before  the  Su- 
perior Court,  &c.,  &c.,  &c.,  and  shall  then  and  there  prosecute  his 
action  of  replevin  with  effect,  against  Joshua  J.  Lamb3en  and  Da- 
niel Hearn,  for  the  following  property,  viz: — two  horses,  &c.  &c., 
which  Joshua  G.  Lambden  and  Daniel  Hearn  took  and  unjustly  de- 
tain, as  it  is  said;  and  shall  further  keep  harmless  the  sheriff  afore- 
said, or  his  deputy,  for  replevying  the  above  named  property  of  the 
value  aforesaid,  and  shall  not  depart  from  said  court  without  leave, 
&c." 

The  bond  was  drawn  and  interlined  by  Mr.  Fisher,  the  prothono- 
tary,  filled  up  Noble  Conoway,  jr.,  and  signed  by  the  parties  by 
mark,  and  attested  by  Mr.  Fisher.     He  had  no  recollection  of  the 

VOL.  V.  1 


2  Lambden  vs.  Conowat. 

facts,  but  proved  the  signature  and  handwriting,  both  of  the  body 
of  the  bond  and  the  signatures  of  the  parties.  He  did  not  recollect 
whether  the  paper  was  signed  by  Noble  Conoway,  junior,  or  senior. 
He  remembered  that  he  had  seen  the  elder  Conoway  and  William  B. 
King  in  his  office,  at  that  term  of  the  court. 

Thomas  W.  Records,  late  sheriff,  was  called  and  objected  to,  be- 
cause he  was  liable  over  to  the  assignee  if  the  bond  was  insufficient; 
and  also  because  it  was  not  admissible  to  prove  any  thing  about  the 
execution  of  the  bond  by  any  one  but  the  attesting  witnesses. 

By  the  Court. — We  think,  that  the  taking  an  assignment  of  the 
replevin  bond  from  the  sheriff  releases  him.  If  it  does  not,  the 
party  may  now  release  him.  As  to  the  other  question,  it  is  compe- 
tent for  the  party  to  call  other  evidence  of  the  execution,  in  support 
of  the  attesting  witnesses. 

He  proved  the  execution  of  the  bond  by  Xoble  Conoway,  and  ex- 
plained certain  erasures  and  interlineations  which  were  made  before 
signing. 

Plaintiff  then  put  in  the  record  of  the  replevin  suit;  in  which  there 
was  judgment  for  the  defendants. 

Messrs.  Layton  and  McFee,  for  the  defendant,  made  the  follow- 
ing points.  Dig.  364,  sec.  7,  furnishes  the  condition  of  a  replevin 
bond.  It  requires  the  condition  to  be,  that  if  William  B.  King,  at 
whose  suit  the  replevin  is  issued,  or  his  executors,  &c.,  shall  prose- 
cute said  suit  with  effect,  and  shall  fully  and  without  delay  satisfy 
any  judgment  which  shall  be  given  against  the  said  Wm.  B.  King, 
or  his  executor,  &c.,  in  said  suit,  then,  &c. 

This  bond  is  not  even  substantially  the  same.  All  defences  should 
be  pleaded  specially.  (2  Saund.  PL  &  Ev.  770,  290.)  Defen- 
dant is  at  liberty  to  deny  any  thing  material  in  the  narr.  (1  Chit- 
iy  PL  478-9;  1  Saund.  Rep.;  2  ib.  59,  GO,  n.  3;  1  U.  S.  Dig.  180, 
§  428,  §  430.)  If  a  statutory  bond  contain  one  term  not  according 
to  the  statute,  the  whole  is  void.  (Cro.  Eliz.  529;  2  T.  Rep.  569; 
7  T.  Rep.  105-7;  1  ib.  418;  8  Ring.  Rep.  371;  4  East  Rep.  568;  6 
Taunt.  Rep.  551;  2  Saund.  Rep.  59,  60,  n.  3.) 

This  bond  differs  from  the  statute  in  these  respects;  1.  It 
requires  the  appearance  of  the  defendant,  which  the  statute  does 
not.  2.  It  does  not  require  him  to  pay  and  satisfy  any  judgment 
to  be  rendered  against  the  plaintiff  in  replevin,  which  the  statute 
does. 
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The  Court,  without  hearing  the  other  side,  sustained  the  bond; 
having  fully  considered  this  question  in  State,  use  of  Hazzard  vs. 
Lay  ton.     (4  Harr.  Rep.  412.) 

Exception  prayed  and  granted. 


EBE  TYRE  vs.  STEPHEN  MORRIS. 

After  testimony  closed  and  the  case  opened  by  the  plaintiff's  counsel,  if  the 
defendant's  counsel  submit  without  argument,  the  plaintiff  is  not  entitled 
to  a  further  hearing  before  the  jury. 

Sussex,  April  term,  1848.  Ejectment  for  158  acres  of  land  called 
"  Hobb's  Choice." 

It  was  a  question  of  location  dependent  on  a  boundary  line  be- 
ginning at  a  white  oak;  and  the  parties  differed  as  to  the  position  of 
this  tree.  A  white  oak,  said  to  be  the  beginning  bounder  of  Hobb's 
choice,  was  at  the  end  of  an  old  marked  line  of  trees  (which  defen- 
dant claimed  as  the  true  line:)  another  white  oak,  standing  several 
yards  further  east,  and  called  by  plaintiff  the  "  Cow  horn  bounder," 
was  at  the  end  of  a  more  recently  marked  line,  which  he  claimed  to 
be  the  true  line  of  Hobb's  choice.  The  cow  horn  oak  was  marked 
externally;  the  defendant's  white  oak  had  no  visible  marks.  By 
advice  of  Wm.  B.  Ewing,  surveyor,  it  was  cut  down  and  split  open, 
and  near  the  heart  four  distinct  rows  of  marks,  three  in  each  row, 
were  found,  and  one  hundred  and  nineteen  years'  growth  counted 
over  them,  making  the  oak  eighteen  or  twenty  years  old  when  mark- 
ed, if  marked  at  the  time  of  the  patent.  A  section  from  the  heart 
of  the  tree  was  produced  in  court,  with  a  very  distinct  scar  in  it, 
covered  by  a  large  growth.    The  date  of  the  patent  was  1714. 

After  the  evidence  was  closed,  and  one  of  plaintiff's  counsel  had 
opened, 

Mr.  Bayard  declined  to  argue  the  cause  for  the  defendant,  and 
insisted  on  the  jury  taking  it,  either  without  or  with  a  charge  frotn 
the  court,  as  the  court  should  see  fit. 

Mr.  Layton  resisted  this,  and  insisted  on  his  right  to  address  the 
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jury  on  the  facts;  which  the  court  refused  to  allow,  and  the  jury 
took  the  case.    The  court  charged  briefly  on  the  law. 

Verdict  for  defendant. 

Saulsbury  and  Layton,  for  plaintiff. 
J.  A.  Bayard,  for  defendant. 


SAMUEL  BETTS,  deft,  below  vs.  MITCHELL  WARREN,  pl'ff 

below. 


On   certiorari   the   court   will    not   hear   allegations   against    the    record,    of 

matters  not  essential  to  jurisdiction. 
The  record  is  conclusive  in  its  statement  of  the  proceedings  below. 


Certiorari  to  Justice  Dickerson. 

The  record  showed  a  service  of  process  and  appearance  of  de- 
fendant; an  adjournment  and  appearance  of  both  parties;  trial  and 
judgment  for  plaintiff,  after  hearing  the  allegations  and  proofs  of 
the  parties. 

The  defendant  filed  an  affidavit  that  he  appeared  on  the  first  day 
and  demanded  a  nonsuit;  that  he  appeared  on  the  second  day,  and 
remained  until  near  sun  down;  when,  the  plaintiff  not  appearing,  he 
again  demanded  a  nonsuit,  which  was  refused;  but  the  justice  said 
if  plaintiff  did  not  appear,  he  would  enter  a  nonsuit;  and  if  he  did 
appear,  he  would  postpone  the  case  and  give  him  notice;  upon  which 
the  defendant  left,  and  did  not  hear  of  the  judgment  against  him 
until  after  the  time  for  appeal  had  expired;  and  he  denied  that  the 
plaintiff  had  appeared,  at  any  time,  before  the  justice. 

Upon  which,  Layton,  for  defendant,  moved  for  leave  to  contradict 
the  record  in  fact. 

Judgment  affirmed, — 

The  Court  stating  the  principle  as  to  allegation  of  errors  in  fact 
against  the  record,  which  must  be  confined  to  such  facts  as  contro- 
vert the  essentials  of  jurisdiction.  If  the  justice  has  jurisdiction  of 
the  cause  of  action  and  of  the  parties,  his  record  as  to  the  proceed- 
ings in  th»  cause  is  conclusive  on  certiorari. 


Griffith  vs.  Griffith. 


SARAH  WAPLES,  deft.  at's.  WINGATE  STREET,  plaintiff. 

Certiorari  to  Justice  Mcllvaine. 

Record  of  a  judgment:  Sarali  Waples,  {widow  of  John),  at's. 
Wingate  Street.  Action  on  account.  Summons  returned  summon- 
ed. Defendant  appeared  by  William  Vent,  her  agent,  and  asked  a 
postponement,  which  was  granted.  At  the  time  to  which  the  cause 
was  adjourned  the  defendant  appeared  in  person,  and  after  hearing 
both  parties,  their  proofs,  &c.,  judgment  for  plaintiff  for  $26  20, 
and  costs,  56  cents. 

The  defendant,  Sarah  Waples,  filed  an  affidavit  that  no  summons 
was  served  on  her  by  her  true  and  proper  name,  but  by  the  name 
of  Mary  Waples;  and  that  she  never  appeared  in  person  or  by  the 
said  William  Vent. 

Saulsbury,  for  defendant,  asked  leave  on  this  affidavit,  to  contra- 
diet  the  record;  and  cited  3  Harr.  Rep.  332,  Calaway  vs.  Calaway. 

The  Court  refused  to  allow  the  defendant  to  assign  these  errors 
in  fact. 

On  motion,  Mr.  Saulsbury  was  permitted  to  assign  a  further  er- 
ror in  the  record. 


WILLIAM  D.  GRIFFITH  vs.  ELIZA  GRIFFITH. 

A.  purchased  land  at  a  sale  made  by  order  of  the  Orphans'  Court;  went  into 
possession;  made  his  will  devising  the  land  to  his  son,  and  died  before  con- 
firmation of  the  sale.  On  the  return  and  confirmation  of  the  sale,  a  deed 
was  made  directly  to  the  son,  by  order  of  the  Orphans'  Court: — Held  that 
the  widow  of  A.  was  entitled  to  dower  out  of  the  land  so  purchased. 

The  heir  is  estopped  to  deny  the  widow's  right. 

Sussex,  April  term,  1848.  This  was  an  appeal  from  the  Or- 
phans' Court  of  this  county,  in  a  matter  of  the  assignment  of  dower. 

William  Griffith,  in  his  life  time,  viz:  on  the  30th  of  May,  1846, 
purchased  the  lot  referred  to  in  the  pleadings  as  No.  7,  at  public 
sale,  made  by  the  administrator  of  William  C.  Williams,  under  an 
order  of  the  Orphans'  Court  of  Kent  county;  and  having  paid  the 
purchase  money,   he  entered  into  possession,  though  the  court  to 
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which  the  sale  was  returnable  did  not  sit  until  the  28th  of  Septem- 
ber, 1846;  when  the  sale  was  returned  and  approved  by  the  court. 
William  Griffith  died  before  the  session  of  the  court,  to  wit:  on  the 
1st  of  July,  1846,  having  by  a  codicil  to  his  last  will  duly  executed 
on  the  20th  of  June,  1846,  devised  the  lot  No.  7,  with  other  lands, 
situate  in  Sussex  county,  to  his  son,  William  D.  Griffith,  in  fee;  to 
whom,  as  the  devisee  of  No.  7,  the  administrator  of  William  C. 
Williams,  under  an  order  of  the  Orphans'  Court,  by  deed  reciting 
the  facts,  conveyed  the  lot  No.  7. 

Eliza  Griffith,  the  widow  of  William  Griffith,  petitioned  for 
dower,  and  the  commissioners  in  assessing  dower,  laid  off  her  one- 
third  part  of  the  lands,  &c.,  devised  to  William  D.  Griffith,  altogether 
in  a  tract  of  seventy-li  •<?  acres,  situate  in  Sussex;  but  in  estimating 
the  same,  they  gave  ai  equivalent  for  her  dower  in  the  lot  No.  7, 
aforesaid. 

The  return  was  ob  ,cted  to,  on  the  ground  that  the  widow  was 
not  dowable  of  No.  ",  because  her  husband  had  not  died  seized  of 
it,  and  never  had  t'  e  legal  title  in  him :  and  though  it  was  insisted 
by  Mr.  Cullen  that  lands  contracted  for,  though  the  purchase  should 
not  be  completed  until  after  the  death  of  the  purchaser  would  pass 
by  his  will,  [6  Cruise  Dig.  23,  30, j  yet  that  nothing  short  of 
an  actual  seizin  of  the  legal  estate  by  the  husband  would  entitle 
the  wife  to  dower  as  against  a  creditor  or  devisee  of  the  husband. 
[Cruise  Dig.  182;  Dig.  Del.  167;  315;  9  vol.  488.] 

Mr.  Layion  said  the  widow  was  entitled  to  the  one-third  of  this 
estate,  under  the  will  of  William  Griffith,  which  devised  to  her  so 
much  of  his  estate  as  the  law  allows;  or  to  her  dower  under  the  law; 
that  dower  was  assignable  in  an  equitable  estate,  [4  Kent's  Com. 
44;  2  Harr.  Rep.  331-3;  3  ih.  283,  Robinson  vs.  Harris'  lessee;] 
and  is  always  a  favored  claim.     [3  ih.  428.] 

That  William  Griffith  was  for  this  purpose  seized  of  the  legal  es- 
tate, under  the  purchase  of  the  administrator  of  Williams,  the  sub- 
sequent action  of  the  Orphans'  Court  approving  the  sale,  having 
relation  to  the  time  of  purchase,  and  vesting  the  title  from  that 
time:  [1  Harr.  Rep.  464;  3  ih.  382,  Miles  vs.  Wilson;  ih.  391,  Rob- 
inson vs.  Robinson;]  and  that  as  William  D.  Griffith 'claimed  under 
this  purchase,  and  under  the  devise  of  William  Griffith,  he  was  es- 
topped in  law  to  deny  the  seizure  of  the  testator,  as  against  the  peti- 
tion of  his  widow  for  dower.  [4  Kent's  Com.  48;  2  Johns.  Rep.  119; 
^  ih.  290:  9  ih.  344.] 
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Mr.  Cullen  replied,  that  our  acts  of  assembly  had  not  chaugcd 
the  common  law  as  to  dower  against  any  one  but  an  heir-at-law  in 
cases  of  intestacy;  that  the  legal  seizin  of  the  husband  was  still  ne- 
cessary; that  the  devisee  hete  did  not  claim  under  the  seizin  of  the 
testator,  but  directly  under  the  Orphans'  Court  deed,  which  passed 
the  legal  title  from  the  heirs  of  William  C.  Williams  to  the  devisee; 
nor  did  he  claim  through  the  same  medium  as  the  widow,  whose 
claim  was  not  under  the  will,  but  under  the  law. 

By  the  Court. 

Harringtox,  Justice. — We  cannot  find  any  case  where  the  widow 
has  been  endowed  out  of  an  purely  equitable  estate,  except  as 
against  the  heir-at-law,  in  cases  of  intestacy.  The  remark  of  Chan- 
cellor Ridgely,  in  Kobinson  vs.  Harris'  lessee,  is  not  a  decision, 
though  the  report  of  it  is  authentic,  having  been  furnished  me  by 
the  executor  of  that  distinguished  judge. 

The  case  of  dower  in  mortgaged  premises  stands  on  its  own 
ground.  The  mortgage  is  regarded,  before  foreclosure,  as  merely 
a  security;  and  the  estate  of  the  mortgagor  though  in  form  merely 
equitable,  is  substantially  a  legal  estate.  Yet  it  is  not  improbable, 
considering  the  fact  that  so  much  land  is  held  in  Sussex  county  un- 
der alienation  bonds,  that  dower  has  often  been  assigned  out  of  such 
estates;  but  such  assignments  may  possibly  be  supported  on  the 
principle  referred  to  in  this  argument,  that  the  heir  would  not  be 
permitted  to  dispute  the  seizin  of  his  ancestor,  from  whom  both 
claim. 

And  we  think  that  principle  very  reasonable,  extending  even  to 
the  present  case.  The  defendant  claims  the  lot  No.  7,  by  virtue  of 
the  devise  from  William  Griffith,  according  to  the  title  of  William 
Griffith.  For  though  the  administrator's  deed  was  made  directly 
to  him,  and  not  to  his  father,  this  was  by  special  order  of  the  Or- 
phans' Court,  under  the  act  of  assembly;  and  conveyed  no  more 
than  the  title  which  William  Griffith  had  at  the  time  of  his  death. 
That  title  was  a  legal  seizin  by  relation,  according  to  the  cases  of 
Miles  vs.  Wilson,  and  Robinson  vs.  Robinson.  The  defendant 
claims  wholly  as  devisee;  merely  as  the  party  entitled  under  Wil- 
liam Griffith's  will,  to  the  property  devised,  and  we  think  he  is,  on 
the  principle  of  the  cases  cited,  estopped  to  deny  the  seizin  of  his 
father.  If  William  Griffith  had,  in  his  life  time,  by  deed,  conveyed 
this  lot  to  the  defendant,  it  would  be  just  like  the  cases  cited  from 


8  Kobixson's  Ex'rs.  vh.  Kobinson. 

the  New  York  reports;  the  son  claiming  under  the  father's  deed 
could  not  dispute  the  father's  seizin.  Can  he  then  dispute  it  when 
claiming  the  same  title  under  the  father's  will?  We  think  not.  And 
if  he  could,  it  would  put  it  in  the  power  of  any  husband  holding  but 
an  equitable  estate,  to  defeat  the  widow's  dower  by  a  will  devising 
it  to  his  heir-at-law. 

On  this  ground  we  are  of  opinion  that  the  decree  of  the  Orphans' 
Court  ought  to  be  affirmed;  but  additionally,  it  does  not  fully  ap- 
pear by  the  record  that  any  dower  was  in  fact  assigned  to  the  ap- 
pellee, out  of,  or  on  account  of,  the  lot  number  seven. 

Decree  affirmed. 

Cullcn,  for  appellant. 

Laiftou,  for  appellee. 


THOMAS  ROBIXSOX'S  Ex'rs.  vs.  HETTY  ROBIXSON. 


On  the  reversal,  in  the  Court  of  Errors  and  Appeals,  of  a  judgmeut  for  the 
defendant,  that  court  will  order  a  procedendo  in  the  cause  below. 

There  is  no  saving  in  the  act  of  limitations  in  favor  of  a  new  suit  in  such 
case. 


Sussex,  April  tenn,  1848.  Trover  for  the  sum  of  $86.  Pleas, 
Ist.  not  guilty;  2d.  statute  of  limitation;  3d.  former  suit  and  re- 
covery. Replications  and  issues  as  to  the  first  and  third  pleas.  Re- 
plication to  second  plea;  former  suit  and  judgment  for  defendant, 
and  reversal  thereof  on  writ  of  error,  and  suit  brought  within  one 
year  after  reversal.  To  this  replication  defendant  rejoins  and  de- 
murrs  generally;  and  plaintiff  joins  in  demurrer. 

The  Court  ordered  on  the  demurrer  first. 

Cullen. — The  action  is  in  trover  for  $80;  defendant  pleads  the 
act  of  limitations;  plaintiff  replies  that  there  was  a  former  suit  for 
this  money,  in  which  there  was  judgment  for  defendant,  and  this 
judgment  was  afterwards  reversed  in  error,  and  this  suit  was  brought 
within  a  year.  To  this  we  have  demurred.  There  is  no  such  saving 
in  the  statute,  or  time  given  to  renew  suit  on  the  reversal  of  a  judg- 
ment for  defendant.    Section  10  of  the  act  of  limitation  provides  for 
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the  case  of  a  judgment  for  plaintiff  being  reversed.     There  is  no 
reason  for  a  saving  in  case  of  a  judgment  for  defendant  reversed. 

Layton. — On  reversal  of  a  judgment  for  defendant  by  the  Court 
of  Appeals,  what  becomes  of  the  suit?  Is  the  plaintiff  to  begin  a 
new  suit?  And  if  so,  what  if  the  statute  has  run  in  the  mean  time? 
A  plaintiff  is  within  the  spirit  of  the  act,  though  not  within  its  terms. 
The  reversal  of  a  judgment  for  the  defendant  in  the  court  above, 
on  the  appeal  of  a  plaintiff,  might  be  a  positive  injury  to  the 
plaintiff,  if  he  is  to  be  barred  in  the  mean  time  by  limitation.  There 
is  no  relief  for  this,  unless  the  case  is  within  the  spirit  of  the  saving 
of  the  act  of  limitation.     {Dig.  398,  sec.  10.) 

"  Sec.  10.  Provided  also.  That  if  in  any  action,  judgment  shall 
be  rendered  for  the  plaintiff,  and  the  said  judgment  be  afterward  re- 
versed, or  verdict  be  given  for  the  plaintiff  and  judgment  be  ar- 
rested, or  judgment  be  given  against  the  plaintiff  on  a  plea  in  abate- 
ment, or  the  plaintiff  or  defendant  die  after  writ  sued  and  before 
the  defendant's  appearance;  a  new  action  may  be  brought  upon  the 
same  cause  of  action  at  any  time  within  a  year  after  said  reversal, 
arrest,  abatement  or  death.  This  proviso  however  shall  not  avail, 
if  the  first  action  at  the  time  of  bringing  it  were  barred  by  this  act; 
but  if  this  act  were  pleaded  in  the  first  action  and  verdict  thereupon 
found  for  the  plaintiff,  such  verdict  shall  be  conclusive  evidence  that 
the  first  action  was  not  at  the  time  of  bringing  it  barred  by  this 
act." 

The  Court  stopped  Mr.  CuUen.  There  is  no  saving  in  the  case 
of  a  reversal  of  a  judgment  for  a  defendant,  and  no  need  of  one; 
and  if  there  were  such  a  saving,  it  would  enable  the  plaintiff  to  bring 
successive  suits  indefinitely,  as  often  as  the  judgment  against  the 
defendant  is  reversed. 

The  remedy  in  this  and  all  such  cases  is  to  proceed  in  the  origi- 
nal suit,  on  a  reversal  by  the  Court  of  Appeals;  and  the  plaintiff 
should  have  applied  to  that  court  for  a  procedendo. 

Judgment  for  demurrant. 

Layton,  for  plaintiff. 

Cullen,  for  defendant. 

VOL.  V.  2 
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BENJAMIN     McILVAINE    vs.    ALBERT    HOLLAND    and 
THOMAS   W.  RECORDS,  Sheriff  of  Sussex  county. 

The  short  plea  of  property  in  defendant  in  replevin,  can  be  understood  only 
as  a  claim  of  the  entire  property  in  the  thing. 

A  short  plea  is  to  be  construed  as  if  drawn  out  in  form. 

Even  where,  under  an  agreement,  parties  were  changed,  and  the  case  went  to 
trial  on  a  plea  of  property,  the  court  would  not  look  beyond  the  legal  mean- 
ing of  the  plea,  into  any  supposed  intention  of  the  parties,  to  try  the  case 
on  a  general  claim  of  property,  not  covered  by  the  plea. 

Nor  would  the  court,  in  such  case,  allow  an  amendment  of  the  plea,  after  the 
jury  was  sworn. 

The  court  will,  on  motion,  allow  any  short  pleading  to  be  drawn  out. 

This  was  an  action  of  replevin  for  a  schooner  named  the  Samuel 
R.  Paynter.  The  defendants  avowed  the  taking  and  pleaded  pro- 
perty in  a  certain  William  Holland,  and  justified,  the  latter  as  sheriff 
and  the  former  as  plaintiff,  in  a  judgment  and  execution  against  the 
said  William  Holland,  and  a  levy  on  said  schooner  by  virtue  of  that 
execution.  There  was  also  a  plea  of  property  in  defendants,  (of 
which  no  evidence  was  given;)  and  property  in  a  stranger,  without 
naming  him.     This  plea  was  struck  out  by  the  court,  on  motion. 

Benjamin  McHvaine,  the  plaintiff,  and  xMbert  Holland,  the  real 
defendant,  both  died  before  the  trial  term;  when,  by  agreement,  the 
following  entry  was  made: 

"  April  term,  1847,  the  death  of  Benjamin  McHvaine  suggested 
and  admitted,  and  George  W.  Adkins,  his  administrator,  c.  t.  a., 
admitted  a  party  plaintiff  to  prosecute  this  suit;  and  tRe  death  of 
Albert  Holland  suggested  and  admitted,  and  Benjamin  F.  Waples 
and  Susan  R.  his  wife,  late  Susan  R.  Holland,  administratrix  of  the 
said  Albert  Holland,  deceased,  admitted  to  defend  the  same;  and 
it  is  agreed  that  the  suit  shall  be  prosecuted  against  the  defendants 
herein  named  as  the  real  defendants  in  the  cause,  and  not  against 
the  said  Thomas  W.  Records,  late  sheriff  of  said  county. 

E.  D.  CuLLEX,  Attorney  for  plaintiff. 
Jno.  W.  Houston,  Att'y.  for  defend'ts. 

On  the  trial  the  plaintiff  gave  in  evidence  a  judgment  at  the  suit 
of  Nathaniel  Barritt,  for  the  use  of  Albert  Holland,  against  William 
Holland;  a  writ  of  fieri  facias  issued  and  delivered  to  Thomas  W^. 
Records,  sheriff,  and  a  levy  and  inventory  of  the  defendant's  'goods 
and  chattels,  among  which  was  "  one-half  of  the  schooner  Samuel 
R.  Pavnter,  appraised  at  $1,000." 
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Mr.  Cullen  objected  to  proof  of  property  in  William  Holland,  in 
one-half  of  the  vessel,  under  the  pleadings;  the  defendants'  pleas 
being  property  in  William  Holland  and  property  in  Waples  and 
wife,  as  administrators  of  A.  Holland;  that  is  property  in  the  whole 
vessel,  not  the  half.  AVhen  a  party  sues  for  the  whole  of  a  chattel, 
he  cannot  recover  one-half,  for  that  shows  a  different  title  to  the 
thing;  namely,  in  several  persons  together,  and  not  in  the  defendant 
alone.  The  defendant  may  plead  property  in  himself  and  a  stran- 
ger; but  such  evidence  is  not  good  under  a  plea  of  property  in  him- 
self. [2  Wh.  Selwyn.  923;  ih.  921.]  The  narr.  is  for  taking  the 
whole  vessel.  The  plea  is  property  in  William  Holland.  Proof  of 
property  in  William  Holland  and  another,  is  not  admissible.  When 
a  piarty  claims  property  with  another,  he  must  so  plead  it.  [12 
Wend.  Rep.  30;  9  Mass.  Rep.  427;  13  ih.  199.]  The  avowry  m 
replevin  is  like  a  declaration,  and  the  averment  must  state  his  title 
correctly.  {W'ilk.  Repl.  50;  6  L.  Lib.  19.]  If  the  defendant  in- 
sist that  he  is  a  tenant  in  common  with  the  plaintiff,  he  must  plead 
that  matter  specially.  [1  Chitt.  PI.  79,  156,  541;  4  Mason's  Rep. 
515.] 

Mr.  Houston. — The  case  is  peculiar.  I  had  a  judgment  against 
the  plaintiff  by  default,  for  want  of  a  narr.,  and  on  application  of 
the  plaintiff's  attorney  (Mr.  Ridgely)  I  consented  to  take  it  off  and 
go  to  trial  on  the  question  of  property,  it  being  understood  that  the 
claim  was  for  one-half.  The  plea  of  property  was  entered  in  short, 
and  as  the  plaintiff  did  not  require  it  to  be  drawn  out;  he  agreed 
in  writing  to  go  to  trial  as  the  case  stood,  the  question  being  one  of 
property  in  the  vessel,  which  was  a  question,  of  any  part,  or  all  the 
vessel.  The  court  will  not,  under  such  circumstances,  allow  the 
plaintiff's  counsel  to  put  his  own  construction  on  this  plea,  but  will 
allow  of  our's;  being  the  way  which  we  would  be  allowed  to  draw  it 
out.  It  could  not  be  drawn  out  in  any  way  consistently  with  the 
execution  levy,  or  claim,  but  for  one  undivided  moiety  of  the  vessel. 
We  claim  that  this  should  be  the  mode  in  which  this  short  plea  shall 
be  read. 

Mr.  Bayard  lamented  the  system  of  short  pleading.  It  leads  to 
these  misunderstandings  and  surprise,  if  not  to  injustice.  But  here 
was  a  case  prepared  with  many  irregularities,  and  brought  to  trial 
on  a  written  agreement.  The  court  would  see  that  such  an  agree- 
ment shall  be  so  construed  and  carried  out  as  not  to  allow  of  injus- 
tice.   The  agreement  is  to  go  to  trial  on  the  issues,  without  noticing: 
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the  irregularity  of  discharging  one  of  the  defendants,  the  sheriff. 
Then  what  is  the  issue?  One  of  property;  property  in  William  Hol- 
land; shortly  entered;  which  means  any  property,  whether  of  part 
or  of  the  whole.  He  admitted  that  this  could  not  be  so  as  to  a  plea 
of  the  general  issue.  That  has  a  definite  meaning.  But  property 
in  defendant  is  a  special  plea,  and  the  court  cannot  know  whether 
it  means  all  or  part.  Its  only  meaning  is,  that  I  ground  my  defence 
for  taking  the  vessel  upon  a  claim  of  property,  such  as  authorized  the 
taking,  whether  all  or  part.  Advantage  cannot  be  taken  of  such  me- 
morandum pleadings,  without  notice  to  draw  them  out.  Without  such 
notice,  the  pleader  has  a  right  to  draw  out  any  thing  which  the  plea 
admits  of;  and  therefore,  in  loading's  adm'r.  vs.  Reading,  1  Harr. 
Rep.  23,  where  he  wi^hed  to  raise  a  question  founded  upon  euch  a 
plea,  he  required  it  to  be  set  out. 

3//'.  CiiUen  replied. — The  agreement  has  reference  only  to  making 
parties;  both  plaintiff  and  defendant  having  died,  the  parties  agreed 
that  such  and  such  persons  should  be  parties;  that  a  narr.  should 
be  filed,  pleas  pleaded  and  the  case  brought  to  issue.  What  or  how 
he  should  plead,  was  not  a  subject  of  agreement.  The  defendant 
pleaded  what  he  pleased,  and  he  did  plead  "  property  in  William 
Holland."  What  does  that  moan,  if  drawn  out?  "Actio  non,  be- 
cause he  says  that  the  property  in  said  goods,  &c.,  in  said  declara- 
tion mentioned,  was  in  William  Holland;"  without  this,  that  _the 
property  is  in  said  Benjamin  McDvaine,  as  in  said  declaration  is 
supposed,  &c.  How  under  such  a  new  plea  could  he  draw  out,  that 
the  property  in  the  goods,  &c.,  was  in  William  Holland  and  Benja- 
min McIlvaine;  without  this,  the  judgment  and  execution  are  not 
evidence  on  another  ground  to  show  property  in  William  Holland, 
unless  there  was  a  sale  to  Holland.  It  shows  only  a  justification  to 
the  sheriff,  (now  not  a  defendant,)  in  seizing  the  property  under  the 
execution.  This  justifies  him,  but  it  does  not  prove  property  in. 
William  Holland.  [1  Johns.  Rep.  379;  9  C.  L.  R.  217;  2  Taunt. 
Rep.  155.] 

The  Court  said  they  could  give  no  other  effect  to  a  memorandum 
plea,  unobjected  to,  than  that  the  party  pleading  it  may  draw  it  out 
in  any  form  that  it  justifies,  which  in  this  case  would  be,  that  the 
property  in  this  vessel  was  in  William  Holland,  Under  this  evi- 
dence of  property  in  William  Holland  and  Benjamin  McIlvaine  can- 
not be  offered,  much  less  would  it  amount  to  a  justification  by  seizure 
under  execution  process. 
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Mr.  Bayard  then  moved  for  leave  to  amend,  and  insisted  strongly 
that  under  the  constitution,  the  court  were  at  liberty  to  allow  an 
amendment,  even  after  jury  sworn;  and  he  insisted  that  under  the 
agreement  in  this  cause,  which  was  construed  by  himself  and  his 
colleague  as  an  agreement  to  try  the  case  informally,  and  on  its 
merits,  the  court  could  go  to  the  extent  of  allowing  this  amendment. 
He  said  there  had  been  no  decision  of  the  Court  of  Appeals  binding 
on  this  court,  on  this  question  of  amendment,  though  he  agreed  that 
this  court  had  frequently  refused  such  amendments.  But  he  said 
this  was  a  special  case,  of  deception,  and  would  result  in  injustice. 

The  Court  refused  the  amendment,  saying  that  the  decisions  had 
been  uniformly  the  same  way  since  1792.  The  court  several  years 
ago  had  prepared,  a  bill  to  change  the  practice,  being  a  copy  of  Lord 
Tenterden's  act,  but  the  legislature  did  not  pass  it. 

The  counsel  for  the  defendant  then  asked  the  court  to  charge  the 
jury  that  the  evidence  offered  did  not  sustain  the  plea  of  property 
in  William  Holland,  as  pleaded  in  this  ease,  which  the  court  did, 
and  the  jury  thereupon  rendered  a  Verdict  for  plaintiff. 

Exceptions  prayed  and  granted. 

Mr.  Bayard  then  moved  for  an  order  on  the  plaintiffs  to  draw  the 
judgment  out  in  form,  which  order  was  made.  [See  post,  June 
term,  1849.] 


WOOLSEY  BURTOX,  Adm'r.  of  MIERS  BURTOX,  surviving  ob- 
ligee of  BENJAMIX  BURTOX  and  MIERS  BURTON"  vs. 
JOHNSON  W.  CANNOX,  Adm'r.  of  WILLIAM  CANNOX,  (of 
Ebe)    deceased. 


A  judgment  is  presumed  to  have  been  paid  after  twenty  years. 

The  presumption  is  rebutted  by  payments  or  admissions  within  that  time. 

Such  admissions  sufficient,  though  made  to  a  third  party. 


Scire  Facias  on  a  judgment  in  the  Court  of  Common  Pleas,, 
dated  April  18,  1830,  for  $126.  Real  debt  $63  46.  Pleas,  nul 
tiel  record;  payment;  discount;  set-off  and  release. 

The  witness  proved  that  in  Jujy,  1844,  William  Cannon  said  he 
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owed  the  Burtons;  talked  about  this  judgment;  or  the  bond  on  which 
it  was  entered.  He  talked  about  the  length  of  time  since  he  had 
signed  the  bond.  He  said  he  had  paid  $15,  and  would  pay  the  bal- 
ance. The  bond  was  for  $63  46^,  and  given  about  the  middle  of 
April,  1820. 

Mr.  Houston  replied. —  1.  That  an  acknowledgment  to  remove  the 
presumption  of  payment  arising  from  length  of  time,  must  refer 
positively  to  the  debt,  and  not  be  doubtful. 

2.  That  the  plaintiff  could  not  recover  more  than  the  penalty  in 
the  bond,  or  sum  for  which  judgment  is  confessed.  ISteph.  N.  P. 
1273.] 

Mr.  Layton  replied —  1.  That  he  had  sufficiently  connected  the 
acknowledgment  with  the  judgment;  and  that  it  was  incumbent  on 
the  defendant  to  show  other  dealing,  or  matter  to  which  the  ac- 
knowledgment could  apply.  [9  C.  L.  Rep.  318;  1  Bing.  266;  3 
ib.  119.] 

2.  That  the  plaintiff  could  recover  beyond  the  penalty  on  a  mo- 
ney bond. 

Charge  to  the  Jury. — The  judgment  is  twenty-eight  years  old. 
Ko  evidence  is  offered  to  support  any  of  the  pleas,  except  the  plea 
of  payment;  and  to  sustain  it,  defendant  relies  on  the  rule  of  law, 
that  the  debt,  from  lapse  of  time,  is  presumed  to  have  been  satisfied. 
The  rule  is  such  in  relation  to  a  debt,  whether  due  by  bond  or  judg- 
ment, if  more  than  twenty  years  old,  and  there  has  been  no  pay- 
ment towards  it,  and  no  recognition  or  acknowledgment  of  it  as  a 
debt  due,  it  is  presumed  to  have  been  paid. 

The  presumption  may  be  repelled  by  evidence  of  an  express  ac- 
knowledgment, recognition  or  admission  on  the  part  of  the  defen- 
dant, within  twenty  years,  of  the  justness  of  the  claim,  and  Ihat  it 
is  still  due;  or  by  evidence  of  a  payment  on  account  of  the  princi- 
pal or  interest  within  twenty  years;  either  of  which  is  an  implied 
recognition  of  the  debt. 

The  acknowledgment  or  admission  of  the  defendant  is  sufficient, 
whether  made  to  the  plaintiff  or  to  a  third  person;  but  in  either 
case,  it  ought  to  be  an  acknowledgment  of  the  debt  that  is  sued  for, 
or  ought  expressly  to  refer  to  it. 

Whether  such  acknowledgment  has  been  made  by  the  defendant 
is  a  question  of  fact,  to  be  determined  by  the  jury.  But  it  is  to  be 
remarked,  that  where  the  plaintiff  proves  a  general  acknowledgment 
of  indebtedness,  the  burden  of  proof  lies  on  the  defendant,  to  show 
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that  the  acknowledgment  related  to  a  different  demand  from  the 
one  in  controversy.  It  is  for  the  jury  to  say,  whether  the  ac- 
knowledgments of  the  defendant  referred  to  this  judgment.  The 
jury  cannot  find  a  verdict  for  a  larger  sum  than  the  penalty,  $126. 


S.    P.   HOUSTO.V   vs.   THE   LEVY    COURT   OF   SUSSEX 

COUNTY. 

A  motion  for  a  rule  to  show  cause  why  a  mandamus  should  not  issue  to  an 

inferior  tribunal,  must  specify  the  object. 
In  case  of  an  unincorporated  body,  should  not  the  members  be  named? 
Leave  granted,  after  argumenf  and  decision,  to  amend  the  motion. 

Motion  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  Levy  Court. 

Mr.  Saulsbury,  for  the  defendants,  moved  to  quash  the  rule,  be- 
cause it  was  not  laid  on  the  individual  members  of  the  Levy  Court. 

Saulsbury. — This  court  is  not  a  corporation,  and  cannot  be  sued 
by  its  title.  Its  members  must  te  individually  named.  [2  Con. 
Rep.  487;  Del.  Dig.  97.]  If  the  rule  should  be  made  absolute 
against  the  Levy  Court,  how  would  it  be  enforced?  The  court  could 
not  be  attached;  its  members  must  be  reached,  and  therefore  its 
members  must  be  named. 

2.  We  ask  that  the  rule  be  quashed,  because  it  asks  for  nothing. 
To  show  cause  why  a  mandamus  shall  not  issue — for  what?  The 
judgment  or  writ  must  follow  the  rule,  and  that  would  amount  to 
nothing.     [Angel  Corp.  66")-!.] 

Houston. — It  is  an  unusual  motion;  to  quash  a  rule;  a  rule  to 
show  cause;  the  mildest  form  of  proceeding.  The  redress  here  sought 
is  against  the  Commissioners  of  the  Levy  Court,  in  their  aggre- 
gate capacity,  as  a  body,  and  not  against  the  individual  mem- 
bers. This  is  a  preliminary  motion.  It  would  not  be  safe  in  such 
a  rule  to  name  the  commissioners,  for  being  a  fluctuating  body,  it 
may  change  before  the  writ  of  mandamus  issues.  When  that  gops 
out,  it  of  course  names  the  persons  who  compose  the  body  of  this 
Levy  Court.  They  have  been  served  with  notice,  and  have  ap- 
peared. 
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Mr.  McFee  cited  3  Harr.  Rep.  294,  The  State  vs.  The  Wilming- 
ton City  Council. 

Mr.  Houston. — The  rule  is  laid  generally  in  reference  to  the  aflfi- 
davit,  to  show  cause  why  a  mandamus  should  not  issue  in  the  case, 
according  to  the  affidavit. 

Mr.  Cullen  replied. — Every  case  must  be  presented  to  the  court 
in  some  form;  between  certain  parties;  for  some  purpose.  This 
proceeding  is  against  nobody,  and  for  nothing.  It  is  a  rule  at  the 
relation  of  S.  P.  Houston,  late  clerk  of  the  peace,  against  the  Levy 
Court  of  Sussex,  an  unincorporated  body,  calling  on  it  to  show  cause 
why  a  mandamus  shall  not  issue.  For  what?  Commanding  them 
to  do,  or  to  omit  what?  Suppose  the  rule  is  made  absolute.  A  first 
mandamus  issues,  commanding  something  to  be  done,  or  cause  to  be 
shown  to  the  contrary.  The  Levy  Court  shows  cause,  and  this  can- 
not be  traversed.  The  relator  is  put  to  his  action.  Against  whom? 
Not  the  Levy  Court.  It  has  no  corporate  existence,  and  cannot  be 
sued.  It  has  not  even  individual  members,  so  far  as  appears  in  this 
case.  Even  the  sheriff's  return  is  "made  known  to  the  defendant;" 
but  who  they  are,  neither  the  petition,  affidavit  nor  return  shows. 

By  the  Court. — We  vacate  the  rule  on  the  second  ground  taken 
in  the  argument,  namely,  that  the  object  or  purpose  of  the  rule  is 
not  stated,  and  it  gives  no  notice  to  the  defendants  of  the  object  of 
the  mandamus. 

In  every  proceeding  before  a  court  of  justice,  however  commenced, 
the  defendant  is  entitled  to  know,  generally,  what  is  the  nature  and 
object  of  the  action,  before  he  can  be  called  on  to  answer  it. 

We  say  nothing  at  present  on  the  other  point,  but  we  vacate  the 
rule;  and  the  party  may  have  leave  to  amend  the  motion. 


ISAAC  P.  JEFFERSON  vs.  ISAAC  CONOWAY. 


A  demand  in  writing  for  the  delivery  of  an  article  purchased,  cannot  be 
proved  hy  copy,  without  notice  to  produce  the  original,  or  proof  of  actual 
comparison. 

But  such  demand  need  not  be  in  writing,  unless  the  terms  of  the  contract  so 
require  it. 

Sussex,  Spring  term,  1848.     This  was  an  action  on  the  case  for 
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breach  of  a  parol  contract,  for  the  sale  of  one  thousand  bushels  of 
corn,  at  forty-two  and  a  half  cents  per  bushel. 

The  plaintiff  proved  a  sale  of  the  corn  in  October,  1835,  at  this 
price,  the  corn  to  be  delivered  at  any  time  before  March,  on  two 
weeks'  notice. 

Samuel  Jefferson  made  a  demand  in  writing  for  the  corn;  pro- 
duced the  copy  of  a  letter  addressed  by  plaintiff  to  defendant,  and 
delivered  to  defendant  by  witness.  This  copy  was  offered  in  evi- 
dence, and  objected  to,  as  no  notice  had  been  given  to  the  defen- 
dant to  produce  the  original. 

The  plaintifif's  counsel  likened  it  to  notices  to  quit,  &c.,  which 
are  proved  without  notice  to  produce  the  original. 

Bayard  said,  this  was  not  proof  of  notice.  That  was  always  by 
dupli«ate;  this  was  evidence  of  a  demand  in  writing,  and  the  object 
was  to  get  in  the  contents  of  a  letter  which  cannot  be  proved  by 
copy  without  production  of  the  original,  nor  notice  to  produce  it. 

The  Court  said,  if  this  was  a  duplicate  original  it  might  be  proved; 
if  a  mere  copy  taken  by  the  witness  to  prove  the  contents  of  one 
delivered  to  defendant,  he  ought  to  have  had  notice  to  produce  the 
original,  to  compare  the  copy  with  it  and  prevent  mistakes  or  sur- 
prise. But  whether  this  is  admitted  or  not,  the  defendant  may 
prove  the  demand,  which  was  not  required  to  be  in  writing. 

The  witness  could  not  prove  either  that  the  paper  was  a  duplicate 
original,  or  that  it  was  an  exact  copy,  though  he  said  they  were 
substantially  tTie  same. 

The  court,  on  this  account,  ruled  the  paper  out,  and  the  plaintiff 
was  nonsuited. 


ELISHA  D.  CULLEX  vs.  ELIZA  GREEjST. 

To  support  ia  plea  of  tender,  the  money  must  be  paid  into  court. 
Money  may,  at  any  time,  be  paid  into  court,  to  save  costs  subsequently  ac- 
cruing. 

This  was  an  action  of  assumpsit,  for  compensation  to  an  attor- 
ney, in  certain  suits  and  causes  conducted  by  him  for  the  defendant. 
VOL.  V.  3 


18  Petition  of  James  Kimmey. 

The  defendant  pleaded  a  tender,  and  Mr.  Bayard  now  moved  to 
strike  out  the  plea,  because  the  money  was  not  deposited;  which  the 
court  ordered.  But  they  said  the  defendant  might  deposit  the 
money  under  Art.  6,  Sec.  17,  of  the  Constitution,  though  it  would 
not  avail  under  a  plea  of  tender,  which  must  aver  that  the  defen- 
dant is  and  has  always  been  ready,  &c. 

Bayard,  for  plaintiff. 

Layton,  for  defendant. 


On  the  Petition  of  JAMES  KIMMEY  and  others. 

Notice  of  application  for'a  public  road,  served  on  an  overseer  on  the  premises, 
held  good  as  to  an  owner  residing  out  of  the  county. 

Kent  Sessions,  April  term,  1848.  In  the  matter  of  the  petition 
of  James  Kimmey  and  others,  for  a  public  road  in  Dover  hundred. 

The  petitioner  proved  the  service  of  written  notice  of  the  intended 
application  on  the  owners  of  the  land,  over  which  the  contemplated 
road  was  to  run,  but  as  to  one  of  them,  who  resided  out  of  the  coun- 
ty, the  notice  was  left  with  an  overseer,  who  resided  on  the  farm 
and  carried  it  on  for  the  owner. 

Mr.  Bates  objected  that  this  was  not  sufficient  notice  to  the  owner ; 
that  the  overseer  was  not  a  tenant,  nor  in  any  way  obliged  to  com- 
municate such  notice  to  his  employers;  and  that  where  the  owner 
resides  within  the  State,  the  purposes  of  the  act  of  1847  required 
notice  to  such  owner  directly. 

The  Court  thought  the  notice  sufficient.  The  law  requires  the 
notice  to  be  given  to  the  owner  or  "  holder  "  of  the  land.  We  do 
not  consider  that  this  was  intended  to  restrict  it  to  the  tenant,  or 
person  holding  under  a  lease,  but  reasonably  extends  to  any  per- 
son occupying,  or  in  possession,  placed  there  by  the  owners;  and 
who  may  be  expected  to  take  care  of  his  interests  on  this,  as  on 
other  matters  connected  with  the  land. 

Comegys,  for  petitioners. 

Bates,  contra. 
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JAMES  B.  JESTEK    vs.  CHRISTOPHER  S.  LEKITE. 

The  appearance  of  a  party  after  the  grant  of  a  new  trial  by  a  magistrate, 
cures  the  want  of  notice  of  the  application  for  such  new  trial. 

Kent^  April  term,   1848.     Certiorari. 

The  record  showed  a  summons  and  judgment  for  plaintiff  by  de- 
fault, for  want  of  the  defendant's  appearance,  for  $20;  the  sub- 
sequent appearance  of  the  defendant  and  application  to  have  the 
judgment  by  default  taken  off,  and  a  new  trial  granted,  which  the 
justice,  without  any  notice  to  the  plaintiff  granted;  and  appointed 
another  day  for  trial;  at  which  time  both  the  parties  appeared  and 
went  into  trial  by  freeholders,  on  the  demand  of  the  plaintiff,  and 
there  was  a  report  and  judgment  of  nonsuit. 

Whereupon  the  plaintiff  sued  out  this  certiorari,  and  assigned  for 
error  the  want  of  notice  to  the  plaintiff  of  the  application  for  a  new 
trial. 

Mr.  Bates  insisted  that  the  opening  of  the  judgment,  without  no- 
tice to  the  plaintiff,  was  error,  not  cured  by  subsequent  appearance. 

Mr.  Layton  insisted  that  the  subsequent  appearance  cured  all 
previous  defects. 

Mr.  Bates  replied,  that  the  appearance  at  the  second  trial  cured 
the  want  of  notice  of  such  trial,  but  did  not  cure  the  want  of  no- 
tice of  hearing  on  the  application  to  take  off  the  judgment  by  de- 
fault. 

The  Court  considering  that  the  appearance  of  both  parties  after 
the  error  of  granting  a  new  trial  without  notice,  cured  this  and  all 
prior  defects  of  proceeding,  affirmed  the  judgment.  They  consider- 
ed that  it  fell  within  the  principle  of  Lewis  vs.  Hazel,  4  Harr.  Rep. 
470. 

Bates,  for  plaintiff  in  error. 
Layton,  for  defendant. 


20  TOWNSEND   VS.    TOWNSENI*. 

BENJAMIN  P.  TOWNSEND  vs.  JOHN  T.  TOWNSEND. 

SAME  vs.  JOHN  T.  TOWNSEND. 

Though  this  court,  in  the  exercise  of  equitable  powers,  and  to  prevent  the 
abuse  of  its  process,  will  to  a  certain  extent  inquire  into  the  consideration 
of  a  judgment;  it  will  not  in  general  let  parties  into  an  investigation  here 
which  belongs  more  appropriately  to  chancery. 

New  Castle,  May  term,  1848.  Townsend  vs.  Townsend;  judg- 
ment dated  September  9,  1844;  real  debt  $1,054  37;  and  judg- 
ment October  31,  1845;  real  debt  $975  00. 

On  motion  of  Mr.  Gray  and  affidavit  filed,  rule  to  show  cause 
why  the  above  judgment  should  not  be  opened  and  the  defendant 
let  into  a  trial. 

The  affidavit  stated  that  the  judgments  were  founded  on  bonds  and 
warrants,  for  which  there  was  no  consideration  beyond  $630;  that 
they  were  executed  ignorantly  by  the  defendant,  on  the  pursuasion 
of  the  plaintiff,  and  in  confidence  that  they  would  not  be  used  to  his 
injury;  that  the  plaintiff  refuses  to  come  to  a  settlement,  though 
defendant  has  delivered  him  grain  since  the  execution  of  the  bonds 
enough  to  pay  what  is  due  on  them;  and  that  in  the  execution  of 
the  bonds  he  was  imposed  on  by  the  plaintiff. 

On  the  hearing  the  court  discharged  the  rule,  because  no  reason 
was  shown  at  present  for  this  interference  in  behalf  of  a  party  who 
had  voluntarily  given  the  bonds  of  which  he  now  complains;  but 
which  there  was  no  present  effort  to  enforce  by  execution  process. 

The  court  has  an  equitable  power  of  inquiring  into  the  considera- 
tion or  amount  due  on  a  judgment,  under  certain  circumstances;  but 
not  under  all  circumstances.  That  is  the  business  and  jurisdiction 
of  the  Court  of  Chancery.  This  affidavit  and  motion  amount  to  a 
bill  in  equity,  and  it  is  founded  on  the  usual  grounds  of  equity  ju- 
risdiction, fraud  and  want  of  consideration. 

It  may  be,  that  the  court  will  interfere  to  prevent  the  unjust  use 
of  its  powers  in  execution  of  a  judgment  fraudulently  obtained,  or 
upon  which  there  is  nothing  due,  by  reason  of  payments  or  acta 
subsequent  to  the  judgment. 

But  here  is  no  such  ground.  The  judgments  exist  on  the  dockets 
of  the  court;  they  are  there  by  the  act  of  the  defendant,  under  his 
seal,  which  he  is  not  permitted  to  deny  in  a  court  of  law.  There 
is  no  attempt  at  present  to  enforce  these  judgments  by  the  process 
of  this  court;  there  is  no  allegation  of  pajTnent;  and  the  applica- 
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tion  to  this  court  is  merely  to  set  aside  these  judgments,  on  the 
ground  of  fraud  and  imposition  in  the  original  making  of  the  bonds, 
which  is  the  subject  of  equity  jurisdiction  elsewhere. 

Mr.  Gray,  for  the  motion. 

Mr.  Rogers,  contra. 


AQUILLA  DERRICKSON  vs.  JOHN  SPRINGER. 

The  easement  of  a  right  of  way  through  another's  land  may  exist  by  prescrip- 
tion; by  grant;  by  usage,  or  from  necessity. 
Quere. —  Whether  there  can  be  in  this  country  a  prescriptive  right  of  way! 

This  was  an  action  of  trespass  to  real  property.  Pleas,  not 
guilty;  justification  under  a  right  of  way,  and  by  prescription. 

On  the  defence  of  a  justification  by  right  of  a  private  way  over 
plaintiff's  land,  the  court  charged  as  follows: — 

Private  ways  may  exist — 1.  By  prescription;  2,  by  grant;  3.  by 
adverse  and  uninterrupted  use  for  twenty  years  and  upwards;  4.  by 
necessity. 

Whether  a  right  of  way  can  exist  in  this  new  country  by  pre- 
scription, we  need  not  decide,  as  a  right  by  prescription  strictly 
must  (it  is  said)  be  for  time  out  of  memory.  The  other  modes  may 
be  said  all  to  exist  by  grant,  as  both  the  right  from  long  usage,  and 
from  necessity,  presupposes  a  grant  of  which  they  are  the  evidence. 
A  right  of  way  by  necessity,  is  where  one  person  sells  to  another  a 
part  of  a  tract  of  land  to  which  there  is  no  access  whatever,  except 
through  the  grantor's  land;  the  law  implies  the  grant  of  a  right  of 
way  from  necessity,  through  such  land. 

The  right  of  way  by  usage  must  be  on  proof  of  uninterrupted,  ad- 
verse usage  for  twenty  years  and  upwards,  in  opposition  to  the  owner 
of  the  land,  and  without  any  reference  to  a  permission  or  license 
from  him. 

On  the  facts  of  this  case: — Charles  Springer,  sen.,  prior  to  1789, 
was  the  owner  of  the  mansion  farm,  now  owned  in  part  by  the  de- 
fendant. Between  that  and  the  limestone  road,  the  farms  of  "Wil- 
liams and  McDonald,  now  owned  by  plaintiff  intervened;  and  it  was 
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alledged  that  there  was  then  and  for  a  long  time  before,  a  right  of 
way  from  the  Springer  mansion  farm,  through  the  Williams  and 
McDonald  farm,  to  the  public  road.  Conceding  that  this  was  proved, 
it  was  also  proved  that  all  three  of  these  farms  were  purchased  by 
Benjamin  Springer,  viz:  the  Charles  Springer  mansion,  in  1789, 
the  Williams  tract  in  1795,  and  the  McDonald  tract  in  1805;  and 
if  there  was  any  such  right  of  way  in  the  owner  of  the  Springer 
tract  over  the  other  tracts,  this  easement  or  privilege  was  extin- 
guished when  the  full  title  in  all  these  tracts  vested  in  Benjamin 
Springer.  He  could  not  hold  the  entire  title  to  the  land,  subject 
to  an  easement  of  a  right  of  way  in  himself;  and  those  who  claim 
under  him  cannot  set  up  such  an  easement  as  existing  against  him, 
though  it  may  have  existed  before  this  unity  of  title. 

On  Benjamin  Springer's  death  the  Williams  and  McDonald  tracts 
were  sold  for  the  payment  of  his  debts,  and  bought  by  plaintiff;  the 
Springer  mansion  was  assigned  in  the  Orphans'  Court  to  the  de- 
fendant, and  to  the  widow  in  dower,  without  any  reservation  of  a 
right  of  way. 

If  the  Springer  land  had  been  sold  and  the  other  assigned,  there 
might  be  some  pretence  of  a  right  of  way  from  necessity;  but  on  a 
sale  of  the  land  through  which  the  way  is  claimed,  there  is  no  ne- 
cessity of  implying  the  grant  of  a  way  by  necessity;  for  it  might 
have  been  reserved  out  of  the  sale. 

Verdict  for  plaintiff. 

Rogers,  for  plaintiff. 

Piatt,  for  defendant. 


Lessee  of  SAMUEL  BARR,  Assignee  of  DANIEL  LAMPLUGH  v.. 
JAMES  STILLMAN  et  al,  tenants  in  possession. 

The  limitation  of  suits  under  the  bankrupt  law  of  the  United  States  of  19th 
August,  1841,  applies  to  real  actions  brpught  by  the  assignee  in  this  court, 
though  differing  in  the  period  of  limitation,  from  our  own  act  of  limitation. 

The  repeal  of  the  bankrupt  law  by  the  act  of  March,  1843,  would  not  eflfect 
such  an  action  brought  within  time. 

This  was  an  action  of  ejectment,  tried  at  New  Castle,  May  term. 
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1848.     The  points  appear  from  the  case  agreed,  and  the  following 
opinion  delivered  by  Judge  Wootten. 

WooTTEX,  Ju(lge.^—Th\B  case  was  presented  and  argued  at  the  last 
term  of  the  court,  on  the  following  statement  of  facts,  to  wit:  Da- 
niel Lamplugh  conveyed  the  property  which  constitutes  the  subject 
matter  of  this  suit  to  S.  Johnson  and  another,  by  two  several  con- 
veyances, the  one  bearing  date  on  the  25th  day  of  November,  1840, 
and  the  other  on  the  28th  day  of  May,  1842,  These  conveyances 
were  alledged  to  have  been  made  without  any  consideration.  On 
the  27th  day  of  September,  1842,  Lamplugh  was  declared  a  bank- 
rupt under  the  bankrupt  law  of  the  United  States,  passed  on  the 
19th  day  of  August,  1841,  and  Samuel  Barr  was  appointed  his  as- 
signee, whose  lessee  instituted  this  suit,  for  the  purpose  of  recover- 
ing the  property  in  question. 

As  a  defence  to  the  plaintiff's  right  of  recovery,  the  defendant 
relies,  first  upon  the  limitation  of  the  act  of  Congress  of  the  19th  of 
August,  1841;  secondly,  upon  the  act  of  the  third  of  March,  1843, 
which  repeals  that  of  the  19th  of  August,  1841. 

These  facts  and  the  pleadings  and  argument  in  the  cause  present 
two  points  for  the  decision  of  the  Court:  first,  whether  the  limi- 
tation of  the  act  of  Congress  applies,  or  whether  the  limitfition  law 
of  this  State  governs;  secondly,  whether  the  act  of  Congress,  passed 
on  the  third  of  March,  1843,  which  repeals  the  act  of  the  19th  of 
March,  1841,  deprives  the  plaintiff  who  is  the  assignee  of  Lamplugh, 
of  his  power  to  sue. 

It  is  contended  on  the  part  of  the  plaintiff,  that  the  decree  in 
bankruptcy  and  the  appointment  of  an  assignee,  vests  the  right  of 
property  of  all  the  effects  of  the  bankrupt  in  the  assignee,  and  that 
the  State  courts  have  a  common  law  jurisdiction  for  the  enforce- 
ment of  the  rights  thus  vested  in  the  assignee;  and  that,  therefore, 
the  limitation  law  of  the  State  in  which  the  suit  is  instituted  must 
govern,  and  not  the  limitation  of  the  act  of  Congress;  the  act  of 
Congress  only  providing  a  limitation  for  cases  instituted  in  the  dis- 
trict and  circuit  courts,  which  are  the  only  courts  having  jurisdic- 
tion by  that  act,  over  cases  of  this  sort. 

As  to  the  first  point,  assuming  the  fact  for  the  purposes  of  this 
case,  that  the  State  courts  have  jurisdiction  at  all  over  such  cases, 
I  am  of  opinion  that  they  are  restricted  in  the  exercise  of  it  to  the 
provisions  and  limitations  of  the  act  of  Congress,  which  authorizes 
the  proceeding,  and  by  virtue  of  which  the  assignee  derives  all  hit 
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power  to  sue.  This  position  is  sustained  by  the  act  of  Congress 
itself,  which  declares  "  that  no  suit  at  law  or  in  equity,  shall 
be  brought  in  any  court  whatever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  in  bankruptcy,  or 
after  the  cause  of  suit  first  accrued."  This  language  is  very  broad 
in  its  terms,  and  certainly  means  something  more  that  the  district 
and  circuit  courts;  and  moreover  the  act  of  Congress  is  the  supreme 
law  of  the  land,  and  therefore,  paramount  to  that  of  any  particular 
or  individual  State,  and  for  the  same  reason  the  case  does  not  fall 
within  the  principle  of  lex  fori.  It  is  essentially  different  from 
those  referred  to  in  the  argument,  of  a  citizen  of  this  State  finding 
his  debtor  in  another  State  and  suing  him  there;  or  that  of  an  as- 
signee of  a  bankrupt  residing  in  one  State  suing  the  debtor  of  such 
bankrupt  in  another  State. 

It  is  true  that  the  decree  and  appointment  of  an  assignee  in 
bankruptcy,  vests  the  right  of  property  in  the  assignee,  only  for 
the  purposes  contemplated  by  the  bankrupt  law,  and  therefore  the 
property  when  recovered  by  and  reduced  to  the  possession  of  the 
assignee,  is  held  by  him  in  the  character  of  assignee,  subject  to 
distribution  in  accordance  with  the  provisions  of  the  bankrupt  law, 
so  as  to  effect  the  purposes  of  its  enactment.  The  assignee  acquires 
no  absolute  rights  whatever  by  the  assignment,  and  therefore  can- 
not  assert  any,  except  in  and  by  virtue  of  the  bankrupt  law; 
consequently  when  a  suit  is  instituted  in  any  court,  for  the  enforce- 
ment of  the  rights  which  the  assignee  of  a  bankrupt  acquires  by 
virtue  of  his  appointment  under  the  bankrupt  law,  such  suit  must 
be  subject  to  and  controlled  by  all  the  provisions  and  limitations  of 
that  law;  therefore,  the  limitation  of  the  act  of  Congress  of  the  19th 
of  August,  1841,  applies,  and  operates  as  a  bar  to  the  plaintiff's  right 
of  recovery  in  this  action,  the  suit  not  having  been  commenced 
"within  two  years  after  the  declaration  and  decree  in  bankruptcy, 
or  after  the  cause  of  suit  first  accrued." 

TBis  disposition  of  the  first  point  renders  a  decision  of  the  second 
unnecessary;  but  as  it  has  been  argued  by  counsel  and  considered 
by  the  court,  it  is  perhaps  proper  that  we  should  express  an  opinion 
upon  that  point  also. 

The  saving  clause  of  the  act  of  Congress,  passed  on  the  third  day 
of  March,  1843,  seems  to  contemplate  the  perfecting  of  any  case  or 
proceeding  in  bankruptcy.  The  question  then  arises  as  to  what  is 
a  case  or  proceeding  in  bankruptcy.     I  think  the  most  reasonable. 
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and  indeed  the  only  rational  construction  that  can  be  given  to  the 
language  of  the  saving  clause  of  the  repealing  act  is,  that  if  the 
initiatory  steps  were  taken  in  a  case  of  bankruptcy,  for  the  purpose 
of  obtaining  the  benefit  of  the  bankrupt  law,  before  the  passage  of 
the  repealing  act,  such  case  or  proceeding  should  not  be  arrested  by 
the  repealing  act;  but  should  be  "  proceeded  in  and  prosecuted  to 
its  final  consummation,  as  fully  as  if  the  act  which  repeals  the  origi- 
nal act  of  1841,  had  not  been  passed."  Any  other  construction 
would  render  the  saving  clause  of  the  act  of  1843  nugatory,  as  to  a 
very  large  proportion  of  cases;  and  indeed  it  would  be  of  very  little 
moment  in  any  case,  for  a  large  proportion  of  cases  would  be  ar- 
rested in  their  incipient  stages  and  left  in  a  confused  and  unfinished 
condition. 

If  this  suit  is  a  case  or  proceeding  in  bankruptcy  within  the  mean- 
ing of  the  act  of  Congress,  the  distribution  of  the  property  when 
recovered  and  reduced  to  the  possession  of  the  assignee,  would  also 
be  a  case  or  proceeding  in  bankruptcy;  and,  according  to  the  con- 
struction contended  for  by  the  counsel  for  the  defendant,  if  this 
suit  had  been  instituted  in  due  time,  and  the  property  recovered  be- 
fore the  passage  of  the  repealing  act,  and  still  remaining  in  the 
possession  of  the  assignee,  distribution  could  not  have  been  made 
by  the  assignee,  because  it  had  not  been  commenced  before  the  pas- 
sage of  the  repealing  act.  Such  a  construction  would  be  in  direct 
conflict  with  the  saving  clause  of  that  act,  which  expressly  declares 
that  nothing  therein  contained  shall  affect  any  case  or  proceeding 
in  bankruptcy  commenced  before  its  passage,  but  any  such  proceed- 
ing may  be  continued  to  its  final  consummation,  in  like  manner  as 
if  it  had  not  been  passed. 

I  am  of  opinion  therefore,  that  if  this  suit  had  been  commenced 
within  two  years  from  the  declaration  and  decree  in  bankruptcy, 
there  is  nothing  in  the  act  of  Congress  of  the  third  of  March,  1843, 
which  would  prevent  the  plaintiff's  recovery;  but  not  having  been 
instituted  within  such  time,  the  right  of  recovery  is  barred,  and 
therefore  judgment  must  be  entered  for  the  defendant. 

The  other  judges  concurred. 


VOL.   V, 
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S.  McCAULLEY  is.  JAMES  W.  SHUTE. 

GEORGE  RICHARDSON  vs.  SAME. 

H.  G.  BANNING  vs.  SAME. 

Who  is  an  "  inhabitant  of  this  State,"  within  the  meaning  of  the  attachment 

law?  [Code,  371.] 

FoRKiGN  attachment  case  $600;  issued  September  16,  1847. 
Domestic  attachment  case  $169;  issued  September  21,  1847. 

The  first  of  these  suits  was  a  foreign  attachment,  issued  Septem- 
ber 16,  1847;  the  second  a  like  writ  issued  September  18th;  and  the 
third  a  domestic  attachment  issued  September  21,  1847. 

H.  G.  Banning  made  affidavit  that  at  the  issuing  of  all  the  above 
attachments  the  defendant  was  domiciled  and  resided  in  this  State; 
and  on  this  had  a  rule  to  show  cause  why  the  first  two  attachments 
should  not  be  set  aside. 

It  was  proved  that  Shute  left  the  State  in  September,  1847;  that 
he  had  resided  in  this  State  four  years  or  more  prior  to  that  time; 
that  he  had  a  family;  but  had  been  divorced  from  his  wife  by  a  de- 
cree of  this  court.  He  was  embarrassed  in  his  circumstances  and 
left  suddenly.  The  affidavit  of  Banning  stated  that  Shute  had  ab- 
sconded; the  affidavit  of  McCaulley  &  Richardson,  that  Shute  resided 
out  of  the  State. 

Patterson,  for  the  domestic  attachment  creditor. — Shute  is  proved 
to  have  resided  in  the  State  two  years  and  upwards;  was  recognized 
as  a  resident  and  citizen,  by  the  divorce;  had  a  family;  was  a  free- 
holder; he  was,  therefore,  a  resident  when  these  foreign  attach- 
ments were  issued.  The  contest  is  between  foreign  and  domestic 
attachments.  The  law  provides  a  different  mode  of  distribution  and 
proceeding  in  relation  to  residents  and  non-residents.  (Dig.  46.) 
This  act  not  only  provides  for  the  case  of  a  non-resident,  but  for  an 
absconding  resident  or  citizen.  The  court  proceeds  on  equitable 
principles  and  by  equitable  rules.  (§  9.)  This  proceeding  under 
an  attachment  law,  is  in  the  nature  of  a  proceeding  in  bankruptcy. 
(Serg.  Att.  5.  63,  9;  1  Dall.  Rep  153.)  Absconding  is  a  quasi  act 
of  bankruptcy.  The  construction  will  be  such  as  favors  a  distribu- 
tion among  creditors.  It  has  extended  the  law  to  citizens  of  other 
States  on  this  liberal  construction.  (2  Harr.  Rep.  308.)  The 
question  here  is,  whether  the  word  "  resident"  shall  be  confined  to 
persons  actually  within  the   State.       There  is  no   proof,  however, 
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that  Shute  was  not  actually  here  up  to  the  2l8t  September.  His 
residence  prior  to  that  time  is  proved,  and  will  be  presumed  to  have 
continued  until  the  change  of  residence  is  proved.  A  man  does  not 
lose  his  domicil  in  one  place  until  he  acquires  it  in  another.  (Story 
Conf.  39,  41.)  'Not  does  he  become  a  non-resident  for  the  purpose 
of  the  attachment  laws  by  absconding.  (Serg.  Att.  64-5;  1  Dall. 
Rep.  152;  ih.  158.)  The  question  of  residence  in  reference  to  the 
attachment  laws,  is  very  different  from  what  constitutes  residence 
under  the  election  laws.     (9  vol.   279.) 

Gray,  for  McCaulley,  one  of  the  foreign  attachment  creditors, 
objected  that  Banning  could  not  come  in  and  object  to  the  validity 
of  the  attachments.  The  question  of  the  regularity  of  these  attach- 
ments is  between  these  attachment  creditors  and  the  defendant, 
Shute;  the  proceeding  by  foreign  attachment,  as  well  as  domestic 
attachment,  is  against  the  defendant  to  procure  an  appearance, 
and  neither  he  nor  any  one  else  can  object  to  the  proceeding,  unless 
he  will  enter  special  bail  and  dissolve  the  attachment;  that  is,  ap- 
pear to  the  suit.     (Penn.  Law  Jour.,  May,  1848,  306.) 

But  supposing  the  domestic  attachment  creditor  entitled  to  ob- 
ject to  our  preceeding.  A  person  leaving  the  State  with  the  de- 
sign of  taking  up  his  residence  elsewhere,  loses  his  residence  imme- 
diately, and  becomes  subject  to  a  foreign  attachment.  McCaulley 
swears  in  his  affidavit  that  Shute  was  then  a  non-resident;  will  the 
court  in  this  summary  and  indirect  way,  find  that  affidavit  to  be  un- 
true? So  far  as  the  evidence  goes,  it  shows  that  Shute  had  left  the 
State,  and  was  a  non-resident. 

Johnson,  for  Kichardson. — Where  a  resident  of  the  State  leaves 
for  the  purpose,  or  with  intent  of  changing  his  residence,  it  is  a  pro- 
per case  for  the  foreign  attachment.  A  person  absconding  may 
have  a  different  intent;  and  may  remain  a  resident  so  far  as  this 
attachment  process  is  concerned.  What  is  the  test  of  a  change  of 
residence,  for  the  purposes  of  attachment?  The  only  proper  rule 
is  the  iniention;  such  as  governs  in  relation  to  questions  of  resi- 
dence under  the  election  laws.  If  one  leaves  with  intention  to 
change  his  residence,  he  does  so  at  once;  if  with  intention  of  re- 
turning, he  does  not  lose  his  residence,  though  absent  for  a  length 
of  time. 

Wales,  in  reply. — The  interval  between  these  attachments  is  five 
days.  Shute  had  resided  in  Wilmington  two  years  previous;  was  a 
resident;  had  real  property,  and  was  married  there.     The  question 
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then  is,  whether  he  was  the  subject  of  a  foreign  or  a  domestic  attach- 
ment. A  foreign  attachment  lies  only  against  non-residents;  resi- 
dents whether  here  or  absconding,  are  the  subjects  of  domestic  attach- 
ment. A  man  proved  to  have  been  a  resident  does  not  become  a 
non-resident  by  merely  leaving  the  State;  he  must  be  shown  to  have 
intended  to  become  a  resident  elsewhere.  There  is  no  such  proof 
here.  Where  Shute  went,  or  for  what  purpose,  is  not  proved.  He 
went  at  one  time;  his  family  at  another.  (Story  Conf.  457;  3 
I'eates  Rep.  55.) 

The  Court  made  the  rule  absolute;  setting  aside  the  first  two  at- 
tachments; and  giving  the  proceeds  to  the  domestic  attachment. 
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The  levy  of  a  distress  for  rent  is  the  act  of  the  landlord,  and  gives  him  a 

special  property  in  the  goods  destrained,  until  they  are  replevied  or  sold. 
The  bailiff's  authority  to  destrain  may  be  proved  by  parol. 
The  sheriff  or  constable  selling  acts  as  a  public  officer,  and  not  as  the  land- 

lord's  bailiff;  the  proceeds  are  payable  to  him,  and  he  is  officially  bound 

for  the  application  of  the  same. 
The  landlord  cannot  maintain  suit  against  a  purchaser  at  such  sale,  for  the 

proceeds. 

This  was  an  action  on  the  case,  by  a  landlord,  for  the  proceeds 
of  sale  of  his  tenant's  goods  destrained  on;  against  a  purchaser  of 
those  goods. 

Josiah  Sparks. — Was  employed  by  plaintiff  to  sell  the  property 
of  John  T.  Enos,  on  a  landlord's  warrant  and  distress  for  rent,  in 
1846.  Question. — Was  your  authority  for  making  this  distress  in 
writing?  Yes.  Parol  proof  of  the  authority  objected  to  and  ad- 
mitted. 

Court. — The  authority  need  not  be  in  writing.  The  proof  of 
such  authority  by  the  oath  of  the  bailiff,  and  the  defendant's  recog- 
nition is  sufficient. 

The  plaintiff  then  offered  to  prove  that  the  goods  of  Enos  were 
appraised  and  sold;  and  part  of  them  taken  at  the  appraisement,  by 


Lambson  vs.  Matthew.  29 

agreement  with  the  landlord,  and  a  part  bought  at  the  sale  by  de^ 
fendant. 

Gilpin,  first  having  proved  that  the  appraisement  was  in  writing, 
still  objected  that  though  the  distress  might  be  made  by  the  bailiff 
or  agent  of  the  landlord,  the  sale  must  be  by  a  public  officer,  and 
must  he  proved  to  be  regular. 

The  Court  adhered  to  its  decision,  that  the  sale  could  not  be  ques- 
tioned in  this  collateral  way,  by  a  purchaser.  (4  Harr.  Rep.  341, 
Tilghman  vs.  Cruson.) 

Witness. — Defendant,  with  the  assent  of  the  landlord  and  tenant, 
agreed  to  take  the  winter  grain,  poultry,  cattle,  &c.,  at  the  appraise- 
ment.    This  was  at  the  sale. 

John  T.  Enos  offered  as  a  witness,  objected  to  for  interest,  and 
admitted. 

This  was  the  tenant ;  his  goods  sold  for  enough  to  pay  the  rent  of 
Lambson,  and  more;  he  had  no  interest  in  the  result  of  this  suit. 

Witness. — The  goods  were  distrained;  appraised;  and  the  day  of 
sale  came.  On  that  day  the  defendant,  by  an  agreement  with 
Lambson,  and  the  constable,  and  myself,  agreed  to  take  certain 
property  at  the  appraisement,  and  hp  purchased  other  articles  at 
the  sale.  He  took  thus  the  wh^t,  cattle,  &c.,  &c.  The  amount  so 
taken  was  to  go  to  Sparks,  the  constable,  to  pay  the  rent  of  Lambson. 
Plaintiff  closed, 

Gilpin  moved  a  nonsuit,  on  the  ground  that  the  plaintiff  had 
shown  no  right  of  action. 

Giles  Lambson  having  a  claim  of  rent  to  the  amount  of  $425, 
against  John  T.  Enos,  distrained  on  his  property  by  warrant  to  his 
bailiff.  Sparks.  The  distress  was  made;  and  by  it  Lambson  ac- 
quired a  special  property  in  the  goods  distrained,  until  replevin  or 
sale,  {Dig.  363,)  and  no  further.  Then  Sparks,  not  as  bailiff,  but 
as  a  public  officer,  a  constable,  sold  the  goods  to  the  defendant.  To 
whom  then  did  the  defendant  become  liable  for  the  proceeds?  To  the 
officer  selling,  and  not  to  the  landlord.  And  who  was  the  landlord 
to  look  to  for  his  rent?  To  the  constable;  not  to  the  purchaser. 
There  is  no  proof  that  the  defendant  ever  agreed  to  pay  the  amount 
of  his  bid  to  Lambson.  Even  Enos  said  he  understood  the  payment 
was  to  be  to  Sparks;  and  this  is  the  legal  conclusion. 

Whitely. — If  this  had  been  the  case  of  a  sale  strictly  by  a  sheriff 
or  constable,  I  agree  that  the  proceeds  of  sale  are  due  to  the  officer. 
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but  under  the  whole  system  of  landlord  and  tenant,  the  sale  on  a 
distress  for  rent  is  made  by  the  landlord's  agent,  and  not  by  a  pub- 
lic officer.  The  law  only  requires  the  landlord  to  employ  a  sheriff 
or  constable  for  such  bailiff.  In  the  case  of  a  sale  by  a  sheriff  or 
constable,  as  such,  he  has  a  right  of  property  at  the  time  of  sale, 
and  of  course  the  money  arising  from  the  sale  is  payable  to  him. 
But  here  the  constable  has  no  property  in  the  goods  distrained;  up 
to  the  moment  of  sale  the  property  is  in  the  tenant,  with  a  special 
property  in  the  landlord,  for  the  purposes  of  sale.  Who  then  has 
the  interest  in  the  proceeds? 

Gilpin,  in  reply. — The  act  {Dig.  303,)  makes  a  distinction  be- 
tween the  acts  of  the  bailiff  and  the  official  acts  of  the  constable;  it 
even  provides  cautiously,  that  it  shall  be  no  objection  to  the  consta- 
ble that  he  was  the  bailiff  who  made  the  distress.  The  authority  to 
make  the  sale  is  given  to  the  constable;  and  whenever  it  imposes  a 
duty  the  law  gives  an  authority.  It  does  give  him  such  a  property 
as  enables  him  to  proceed  to  inventory,  appraise  and  sell. 

By  the  Court. 

Harrington,  Judge. — The  levy  of  a  distress  for  rent  is  the  act 
of  the  landlord,  or  his  bailiff.  It  gives  him  a  special  property  in 
the  goods  until  replevin  or  sale.  If  the  property  be  not  replevied 
in  five  days  after  notice  of  the  distress,  the  sheriff  or  a  constable  is 
required  on  application  to  have  an  inventory  and  appraisement  made 
of  the  property,  and  proceed  to  sell  it.  This  is  a  statutory  execu- 
tion. The  law  for  very  good  reason  requires  the  sale  to  be  con- 
ducted by  a  public  officer.  The  contract  of  the  purchaser  is  with 
him;  the  money  is  payable  to  him,  to  be  applied  according  to  law, 
and  he  is  responsible  under  his  official  obligation  for  such  disposi- 
tion of  it.  There  may  be  prior  execution  liens,  or  other  preferred 
claims  to  the  landlord's  rent,  which  cannot  be  enforced  properly  if 
the  proceeds  of  sale  are  not  payable  to  the  officer;  neither  would  it 
be  proper  in  reference  to  any  surplus,  to  turn  the  tenant  round  to 
the  landlord  instead  of  the  officer,  who  is  bound  to  pay  it  to  him. 
If  the  officer,  Sparks,  then  has  the  right  to  recover  the  money  of 
defendant,  the  landlord  cannot,  and  this  plaintiff  must  be  nonsuited. 

Nonsuit  ordered;  and  rule  to  show  cause  why  the  nonsuit  should 
not  be  taken  off. 

Whiicly,  in  support  of  this  rule. — The  constable  has  no  property 
in  the  goods;  the  landlord  has.     The  duty  of  the  constable  is  merely 
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to  sell  and  pay  over  proceeds;  yet  having  no  property  in  the  goods, 
he  has  no  power  to  bring  the  suit. 

Gilpin. — At  eoramon  law  the  landlord  had  no  right  to  sell  the 
tenant's  goods.  He  might  distrain  the  goods,  and  thus  coerce  pay- 
ment; but  he  could  not  sell.  The  right  to  sell  goods  distrained  is 
entirely  derived  from  the  act,  and  the  power  is  there  given  to  a 
public  officer.  The  landlord  may  distrain,  by  himself  or  by  a  bailiff; 
but  he  cannot  sell.  The  officer  is  the  only  person  that  can  sell,  or 
can  make  title  to  the  goods;  the  only  person  who  could  give  an  ac- 
quittance for  the  purchase  money;  the  only  person  to  receive  the 
money,  or  to  apply  it;  acting  in  all  as  the  officer  of  the  law,  and 
under  authority  of  the  law.  Who  then  shall  sue  a  purchaser  of  goods 
for  the  amount  of  his  bid?  There  may  be  execution  liens  and  a 
surplus;  who  is  to  receive  the  money  and  apply  it,  the  landlord  or  the 
officer? — the  latter  bound  to  official  duty  and  official  obligation;  the 
former  a  party,  without  the  means  of  knowing  of  liens,  or  the  power 
of  applying  the  proceeds,  or  responsibility  for  it. 

Whitely. — No  argument  can  be  drawn  from  the  condition  of  a 
constable's  bond,  for  a  constable  of  the  city  of  Wilmington  might 
sell,  and  his  bond  might  be  different.  The  provisions  requiring  a 
constable  to  sell,  instead  of  the  landlord,  or  bailiff,  was  merely  in 
protection  of  the  tenant. 

Eule  discharged. 

Whitely,  for  Lambson. 

Oilpin  and  Oordon,  for  Matthew. 


KING,    BOYD    &    KING,    use    of    LIPPINCOTT    &    WAY    vs. 
PETER  JOHNSON. 

IDDINGS,  WELLS  &  TROTTER  vs.  KING,  BOYD  &  KING. 

Assignmenta  made  in  another  State  against  the  policy  of  our  laws,  cannot 
have  effect  here  for  th€  purpose  of  transferring  property  here;  though  for 
certain  purposes  they  would  not  be  questioned  by  our  courts. 

An  assignment  in  Pennsylvania  preferring  creditors,  will  not  transfer  prop- 
erty or  debts  here. 

King,  Boyd  &  King,   of  Philadelphia,  commenced   suit  in  this 
court  against  Peter  Johnson,  and  on  the  17th  of  October,  1846,  as- 
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signed  the  debt  to  Lippineott  &  Way.  Judgment  was  rendered  in 
this  case  December  9,  1847,  for  $2,094  75,  subject  to  the  opinion 
of  the  court  on  the  question  of  the  right  of  attachment  by  Iddings, 
Wells  &  Trotter. 

Iddings,  Wells  &  Trotter  sued  out  a  foreign  attachment  against 
King,  Boyd  &  King,  and  laid  it  in  the  hands  of  Peter  Johnson,  as 
their  garnishee,  on  the  21st  of  January,  1847.  Judgment  was  ren- 
dered against  the  garnishee  on  December  9,  1847,  for  $2,094  75, 
subject  in  like  manner. 

Messrs.  Bayard  and  Gilpin  moved  to  set  aside  the  first  judg- 
ment; Messrs.  Whitely  and  Rogers  the  second. 

The  parties  all  resided  out  of  the  State  and  in  Pennsylvania,  ex- 
cept the  garnishee. 

Aaron  S.  Lippineott,  examined  by  the  court. — King,  Boyd  &  King 
were  doing  business  in  1846.  They  made  us  certain  assignments 
on  the  17th  of  October,  1846,  representing  to  us  that  they  were 
imable  to  continue  business;  they  were  not  then  under  protest;  they 
owed  us  $15,797  17;  they  informed  us  of  their  embarrassments 
before  the  creditors  were  called  together;  a  meeting  of  creditors 
was  held  several  days  after  the  assignment  to  us.  They  proposed 
to  pay  less  than  the  amount.  The  assignments  to  us  were  com- 
plained of.  The  debt  due  to  us  was  what  is  called  in  Philadel- 
phia an  honorable  debt,  and  which  was  to  be  paid  before  other 
creditors.  The  amount  of  the  assignments  made  to  us  on  the  17th 
of  October,  1846,  was  $16,394  84.  We  took  these  assignments  in 
payment  of  our  claim,  if  they  were  collected;  if  not,  they  were  to 
make  it  good.  They  gave  us  a  guaranty;  which  is  usual.  King, 
Boyd  &  King  failed  on  the  17th  of  October,  1846.  At  the  first 
meeting  of  their  creditors,  their  statement  did  not  show  assets 
amounting  to  fifty  cents  in  the  dollar.  The  debt  of  Lippineott  & 
Way,  or  the  assignment  to  them  was  not  included  in  the  statement. 
The  creditors  objected  to  this  preference  of  Lippineott  &  Way. 
King,  Boyd  &  King  replied,  that  ten  or  fifteen  days  before  they 
failed,  they  called  on  Lippineott  &  Way  for  assistance,  and  borrowed 
money  to  save  themselves;  and  they  considered  this  an  honorable 
debt.  They  offered  to  pay  forty  cents,  though  their  assets  showed 
about  fifty.  On  being  asked  to  explain  this  difference,  they  said  that 
possibly  their  assignments  might  not  cover  the  debt  due  to  Lippin- 
eott &  Way,  and  they  must  reserve  the  difference  to  pay  that  pre- 
ferred debt. 
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Mr.  Gilpin,  for  the  attaching  creditors,  Iddings,  Wells  &  Trot^ 
ter. — Two  questions  of  importance  arise  in  this  case.  The  courts 
here  have  gone  to  the  extent  of  saying  that  they  would  not  recog- 
nize a  foreign  assignment  in  bankruptcy;  that  is,  an  assignment 
in  a  foreign  country;  but  in  regard  to  assignments  under  insolvent 
laws  of  the  several  States,  the  courts  of  this  State  will  regard  the 
assignment  in  another  State,  if  it  do  not  conflict  with  our  laws. 
This  is  the  point  to  which  the  decisionSj  though  conflicting,  in  most 
of  the  States  are  settling. 

The  question  then  is,  whether  such  an  assignment  or  preference 
as  this  would  have  been  lawful  here.  It  would  not:  it  is  expressly 
prohibited  by  our  law,  and  regarded  as  a  criminal  act.  {Dig.  139.) 
This  assignment  if  not  within  the  letter,  is  within  the  spirit  of  the  law 
which  prohibits  any  transfer  of  property  by  a  failing  debtor,  short  of 
an  actual  payment  of  the  debt.  Here  was  a  party,  about  failing,  on 
the  day  before  failure,  assigning  to  Lippincott  &  Way  forty-five 
debts,  to  pay  their  debt  of  $15,000  and  upwards,  for  money  bor- 
rowed and  goods  sold.  At  the  time  of  this  assignment  both  Lip- 
pincott &  Way,  and  King,  Boyd  &  King  all  knew  the  latter  were 
about  failing.  This  preference  was  illegal.  The  assignments  were 
to  be  applied  to  payment  of  the  debts  when  collected;  and  if  not 
collected.  King,  Boyd  &  King  were  still  liable. 

I  admit  that  a  failing  debtor  may  pay  his  debt  either  in  money 
or  property,  or  by  assignment  of  debts;  but  it  must  be  an  absolute 
payment,  and  not  a  conditional  one.  Why  should  the  court  inter- 
fere in  favor  of  Pennsylvania  creditors,  and  enforce  a  transaction 
which  would  be  a  fraud  as  between  citizens  of  this  State?  (1  Harr. 
Rep.  349,  354,  n.,  Maberry  &  Pollard  vs.  Shissler;  15  Pich.  Rep. 
17.)  The  Pennsylvania  law,  and  a  decision  said  to  have  been  made 
under  it  recently  in  the  Supreme  Court  of  Pennsylvania,  make  this 
kind  of  assignment  void  there. 

Rogers,  for  Lippincott  &  Way. — This  is  a  contest  between  Penn- 
sylvania creditors.  An  assignment  of  property,  whether  general  or 
special,  is  preferred  to  a  subsequent  attachment  of  the  same  pro- 
perty. The  exception  to  this  is  where  the  place  of  domicil  of  the 
attaching  creditor  being  the  same  with  the  forum  where  the  claim 
is  sought  to  be  enforced,  the  court  will  prefer  the  domestic  creditor 
so  far  as  not  to  send  him  to  a  foreign  country  to  enforce  his  claim; 
but  will  refuse  to  recognize  the  foreign  attachment  as  against  him. 
But  as  to  assignments  in  the  different  States  of  this  Union,  the  de- 
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cisions,  though  conflicting,  recognize  and  enforce  the  assignment, 
unless  under  peculiar  circumstances.  The  Pennsylvania  decisions 
respect  the  assignment.  (Wharton's  Dig.  53;  4  Dall.^  Rep.  279; 
1  Penn.  Rep.  117.)  What  is  the  law  in  Delaware?  There  is  no 
case  that  contravenes  the  principle  that  an  assignment  is  preferred 
to  a  subsequent  attachment,  even  of  a  domestic  creditor,  much  less 
between  foreign  claimants.  The  general  principle  of  the  Pennsyl- 
vania law  is,  that  an  assignment  preferring  creditors  is  void.  The 
exception  under  the  act  of  assembly  is  of  a  general  assignment  in 
trust.  2.  But  the  counsel  go  beyond  the  general  question,  and  seek 
to  bring  this  case  within  the  penal  code  of  this  State.  What  has 
that  statute  to  do  with  a  Pennsylvania  transaction?  and  what  has 
this  case  to  do  with  the  law  of  assignments  in  insolvency?  How 
can  a  question  of  conflict  of  laws  arise  between  creditors  all  citizens 
of  one  State,  and  that  the  State  where  the  contract  was  made.  3. 
Is  the  assignment  prohibited  by  our  law?  How  is  it  that  the  court 
is  now  called  on  to  give  effect  to  the  Pennsylvania  assignment? 
Lippincott  &  Way  are  not  suing  here.  They  are  the  mere  equita- 
ble holders  of  a  legal  claim  by  King,  Boyd  &  King.  The  plaintiff 
in  a  foreign  attachment  is  in  no  better  condition  than  the  debtor. 
The  case  is  not  within  the  provisions  of  our  criminal  insolvent  law, 
either  letter  or  spirit.  The  act  is  obscure,  but  meant  to  prevent 
fraud.  No  proof  of  a  contemplation  of  insolvency ;  or  of  taking  the 
benefit;  but  of  a  state  of  embarrassment,  which,  if  you  please,  made 
it  necessary  to  pay  this  just  debt;  nay,  this  honor-able  debt.  No 
matter  whether  there  was  a  guarantee  beyond  it  or  not,  it  was  in- 
tended to  be  a  payment  of  a  debt.  The  nature  of  the  act  is  of  no 
importance,  it  is  the  object  and  intent.  The  payment  of  a  debt, 
whether  in  money  or  in  property,  is  not  within  the  act ;  even  if  done 
within  the  statute;  much  less  out.  ^3  Harr.  Rep.  117.)  If  a  fail- 
ing debtor  may  give  his  bond,  or  confess  a  judgment  which  will 
cover  or  take  priority,  there  can  be  no  doubt  of  his  ability  to  assign 
a  debt,  in  payment  of  a  just  debt. 

Whitely,  on  the  same  side. — The  law  of  the  forum  cannot  be 
brought  in;  the  parties  are  all  of  the  lex  loci.  The  Pennsylvania 
act  of  1843  does  not  affect  the  case.  Here  was  a  payment  of  a  debt 
due  from  King,  Boyd  &  King  to  Lippincott  &  Way,  by  assignment 
of  debts,  which  was  a  perfectly  lawful  mode  of  payment  in  Penn- 
sylvania, even  though  it  prefers  one  creditor  to  others.  Iddings, 
Wells  &  Trotter  are  also  Pennsylvania  creditors;  even  then  if  this 
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was  contrary  to  our  law,  the  law  of  the  former  place  would  govern. 
(Story  Conf.  335.)  But  it  is  not  against  our  law.  (3  Harr.  Rep. 
117.)  Our  act  of  fraudulent  insolvency  relates  only  to  a  general 
assignment  by  an  insolvent,  or  an  actually  fraudulent  assignment 
of  special  property  in  contemplation  of  insolvency. 

Bayard,  in  reply. — 1.  We  do  not  fully  argue  the  question  whether 
this  assignment  would  be  void  in  Pennsylvania,  under  the  Pennsyl- 
vania act  of  1843.  We  ask  that  question  to  be  reserved  until  we 
can  produce  the  case  said  to  have  been  lately  decided  by  the  Su- 
preme Court  of  that  State.  2.  As  to  the  validity  of  the  assign- 
ment under  our  act  of  assembly.  The  question  is,  whether  a  man 
in  insolvent  circumstances  can  make  an  assignment  of  his  property, 
or  a  part  of  it,  as  collateral  security  in  payment  of  a  debt.  We  do 
not  question  the  right  to  pay  a  debt,  or  to  sell  property  to  a  credi- 
tor; but  we  deny  the  right  to  assign  property  as  collateral  security 
for  a  debt.  The  cases  cited  from  Wharton's  Digest  do  not  apply, 
because  of  this  distinction.  Is  a  partial  assignment,  Iby  a  failing 
debtor,  of  goods  or  chattels,  rights  or  credits,  void  under  our  act  of 
assembly?  I  maintain  it  is;  our  opponents  say  the  act  applies  only 
to  general  assignments.  The  law  has  two  branches,  one  a  penal, 
the  other  a  merely  restrictive  and  remedial;  it  annuls  the  transfer 
as  against  subsequent  attachments.  The  general  object  of  our  in- 
solvent law  is  to  produce  or  preserve  equality  of  distribution  among 
creditors;  one  clause  punishes  the  acts  prohibited,  the  other  affords 
a  remedy  against  them.  The  latter  clause  must  have  a  liberal  con- 
struction. 

I  consider  it  the  right  of  a  failing  debtor  to  pay  the  debt  due  to 
any  creditor,  either  with  money  or  with  property;  but  it  must  be  a 
payment.  If  money  or  debts  be  used,  it  is  the  same,  if  the  debts  be 
used  as  money;  but  if  the  debts  be  merely  used  as  a  security  and 
transferred,  not  in  payment,  so  as  to  extinguish  the  debt,  it  falls 
directly  within  the  mischief  and  object  of  the  statute.  And  there 
is  the  same  danger  arising  from  partial  as  from  general  assign- 
ments. It  would  be  easy  to  cut  up  the  latter  into  the  former.  Any 
assignment  of  a  debt  to  be  credited  when  collected,  is  a  collateral 
security,  and  not  a  payment;  and  all  such  are  void  under  our  statute. 
This  is  the  uniform  practice  and  opinion  of  the  bar.  The  real  ques- 
tion in  this  case  then  is,  whether  the  debts  transferred  to  Lippincott 
&  Way  were  in  payment  of  the  debt  due  to  King,  Boyd  &  King,  or 
were  only  a  collateral  assignment.     This  depends  not  on  what  they 
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may  call  it;  the  question  is,  whether  the  assignment  at  the  time 
satisfied  and  extinguished  the  debt.  This  assignment  was  nothing 
less  than  a  trust,  or  more;  and  the  act,  both  ours  and  the  Pennsyl- 
vania law,  is  levelled  against  assignments  in  trust.  Lippincott  & 
Way  received  these  forty-five  debts  assigned  in  trust  to  apply  only 
what  was  received  under  the  assignment  towards  their  debt,  which 
was  not  paid  until  sufficient  was  received.  If  more  was  received, 
they  were  trustees  as  to  the  balance  for  King,  Boyd  &  King.  This 
is  a  collateral  assignment,  and  not  a  payment.  There  is  no  doubt 
as  to  the  fact,  that  this  assignment  was  made  in  contemplation  of 
insolvency,  if  not  in  a  state  of  actual  insolvency.  3.  If  this  assign- 
ment is  void  according  to  our  law  and  good  by  the  law  of  Pennsyl- 
vania, is  it  valid  when  sought  to  be  enforced  here  against  any  per- 
son, whether  a  citizen  of  this  State  or  not.  The  lex  fori  never 
yields  to  the  lex  loci,  when  the  contest  is  against  the  policy  of  the 
State  whose  process  is  sought  to  be  used  to  enforce  it.  The  ground 
upon  which  I  ask  the  court  to  refuse  its  sanction  to  a  transaction 
forbidden  by  our  law  is  not  founded  upon  the  fact  that  the  party 
applying  or  resisting  is  or  is  not  a  citizen;  but  it  is  because  it  is 
against  the  policy  of  the  law  of  this  State,  and  therefore  not  to  be 
countenanced  or  enforced  against  citizen  or  stranger.  Any  act  done 
abroad  which  if  done  here  would  be  against  our  policy  and  a  fraud 
under  our  law,  cannot  be  carried  out  by  force  of  our  laws,  and  by 
the  judgment  of  our  courts.  Upon  what  principle  under  the  Con- 
stitution of  the  United  States,  can  the  court  hold  an  act  fraudulent 
and  void  as  against  a  citizen  of  this  State,  and  legal  and  good  in 
this  State  against  a  citizen  of  another  State? 

By  the  Court: 

Harrington,  Judge. — The  position  assumed  by  the  courts  of 
this  State,  in  reference  to  assignments  deemed  fraudulent  by  our 
laws,  though  valid  in  the  State  where  they  were  made,  is  this;  we 
do  not  object  to  such  assignments,  unless  the  question  is  directly 
upon  them,  and  we  are  called  on  to  give  them  effect  here,  as  trans- 
ferring property  within  this  jurisdiction.  On  questions  between  the 
assignees,  and  other  claimants  of  the  property  here,  under  unex- 
ceptionable liens  or  conveyances,  we  hold  such  assignments  void. 
Thus  we  recognize  discharges  in  the  insolvent  courts  of  Pennsyla- 
nia,  though  based  upon  assignments  preferring  creditors,  when  the 
question  is  merely  whether  the  insolvent  shall  be  held  to  bail  or  im- 
prisoned here  after  such  discharge;  but  we  hold  that  the  assignment 
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itself  is  inoperative  to  transfer  property  here;  because  it  is  deemed 
fraudulent  by  our  law.  An  assignment,  therefore,  in  Pennsylvania, 
preferring  creditors,  will  not  transfer  property  here. 

It  was  decided  in  Maberry  &  Pollard  vs.  Shissler,  1  Harr.  Rep. 
349,  which  was  the  first  case  on  the  point,  that  an  assignment  in 
Pennsylvania  reserving  an  interest  in  the  assignor  to  the  prejudice 
of  creditors,  would  not  be  sustained  against  a  subsequent  attachment 
of  his  effects  here;  and  in  Hutchinson  vs.  Gordon,  (2  Harr.  Rep. 
181,)  the  court  said  a  deed  preferring  creditors  was  void,  wherever 
executed,  as  to  its  operation  on  property  here.  The  same  principle 
was  held  in  Fisher  vs.  Stayton,  [3  Ibid,  271,]  though  the  court  gave 
effect  to  an  insolvent  discharge  founded  on  such  an  assignment. 

The  first  question  then  is,  whether  the  assignment  of  King,  Boyd 
&  King  to  Lippincott  &  Way,  of  the  judgment  against  Johnson, 
which  was  made  in  contemplation  of  insolvency,  and  with  a  view  to 
prefer  the  debt  due  to  Lippincott  &  Way,  is  such  an  assignment  as 
this  court  will  give  effect  to,  in  preference  to  the  subsequent  attach- 
ment of  the  Johnson  debt  by  Iddings,  Wells  &  Trotter.  Such  an 
assignment  would  be  illegal  here.  It  is  prohibited  by  our  act  against 
fraudulent  insolvency,  which  provides  "  that  if  any  person  in  con- 
templation of  insolvency,  shall  make  an  assignment  of  his  estate 
for  the  benefit  of  creditors,  and  shall  by  such  assignment  prefer 
any  creditor  to  the  others,  or  secure  to  him  a  greater  proportion  of 
his  debt  than  the  others,  the  assignment  shall  be  deemed  fraudulent 
and  absolutely  void;  and  the  estate,  &c.,  contained  in  any  such  as- 
signment shall  be  liable  to  be  seized  for  the  debts  of  the  assignor." 
The  proof  brings  this  case  within  that  act.  The  assignment  of  this 
judgment  was  made  with  a  great  number  of  other  claims  to  a  large 
amount,  on  the  day  that  King,  Boyd  &  King  failed,  and  with  the 
avowed  purpose  of  preferring  Lippincott  &  Way,  whose  debt  they 
considered  such  as  ought,  in  honor,  to  be  favored.  There  may  be 
nothing  wrong  in  such  a  preference;  circumstances  might  make  it 
peculiarly  proper  as  between  the  parties;  but  it  is  open  to  such 
abuse,  and  affords  such  a  cover  to  fraud,  that  our  law  prohibits  it 
altogether;  deems  all  such  preferences  fraudulent;  and  makes  them 
absolutely  void. 

We  are  called  on  to  give  force  and  effect  to  this  assignment:  to 
prefer  it  to  a  subsequent  lawful  attachment  of  the  Johnson  judg- 
ment. This  we  cannot  do  consistently  with  the  policy  of  our  law, 
and  the  provisions  of  the  act  of  assembly. 
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We  think,  therefore,  that  the  attaching  creditors  Iddings,  Wells 
and  Trotter,  are  entitled  to  judgment  on  the  answer  of  Peter  John- 
son, the  garnishee. 

Judgment  accordingly. 

Oilpin  and  Bayard,  for  Iddings,  Wells  &  Trotter. 
Rogers  and  Whitely,  for  Lippineott  &  Way. 


JOSHUA  HUTTOX,  deft.  b.  appellant  vs.  WILLIAM  WETHER- 
ALD, plaintiff  below  respondent. 

If  goods  be  taken  tortiou^ly  and  sold,  the  owner  may  wave  the  tort  and  re- 
cover the  value  in  assumpsit. 

But  assumpsit  cannot  be  maintained  on  a  transaction  from  which  no  con- 
tract can  be  implied. 

New  Castle,  May  term,  1848.  This  was  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  in  an  action  of  assumpsit,  for 
the  value  of  a  small  frame  building  erected  by  defendant  on  the 
property  of  John  Flinn,  for  manufacturing  purposes. 

John  Flinn  being  the  owner  of  a  lot  of  ground  in  Wilmington, 
gave  Wetherald  permission  to  build  a  small  frame  building  on  it  for 
his  own  use.  After  the  house  was  built,  Flinn  sold  the  lot  to  Rich- 
ard Toppen,  reserving  the  building  to  Wetherald,  with  privilege  of 
removing  it.     It  cost  about  $150,  and  was  laid  on  six  brick  pillars. 

The  house  was  a  building  to  boil  bones  in.  It  was  erected  origi- 
nally with  a  chimney  settled  in  the  ground,  and  pillars  of  brick  also 
settled  in  the  ground.  Before  Toppen  sold  it  to  Hutton,  the  chim- 
ney was  taken  down;  the  establishment  having  been  pronounced  a 
nuisance.  At  the  time  this  suit  was  brought,  the  house  rested  on 
the  brick  pillars  and  the  chimney  was  away. 

Richard  Toppen. — Sold  the  lot  to  Hutton.  Question — Was  there 
a  reservation  of  Wetherald's  house? 

>Mr.  Bradford  objected  to  this  as  contradicting  the  deed,  and  as 
proving  an  interest  in  the  land  by  parol. 

Mr.  Whitely  insisted  upon  it,  as  not  being  a  reservation  of  any 
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part  of  the  realty,  as  he  had  proved  the  house  was  not  fixed  to  the 
freehold. 

Whitely. — Wetherald  was  a  tenant  of  Flinn;  occupied  by  his 
permission;  built  the  fixture  as  a  trade  fixture;  continued  in  pos- 
session under  Toppen;  and  was  in  possession  at  the  sale  to  Hutton. 

Bradford. — Wetherald  does  not  appear  here  as  a  tenant.  He 
built  a  house  on  Flinn's  land  by  permission;  a  house  built  as  other 
houses,  with  brick  abutments,  &c.,  originally  a  chimney;  Flinn  sold 
the  land  to  Toppen,  and  he  to  Hutton,  house  and  all.  The  con- 
struction of  a  case  as  to  fixtures  in  a  question  between  landlord  and 
tenant,  is  very  different  from  such  question  as  between  vendor  and 
vendee.  The  house  was  attached  to  the  freehold.  If  this  were  a 
fixture,  the  remedy  is  not  in  an  action  of  assumpsit  against  the 
vender  of  the  land,  but  in  trover  against  Toppen  for  illegally  con- 
verting it  by  sale  of  the  property  to  another  without  reservation. 

The  Court  permitted  the  question  to  be  put  for  the  present,  sub- 
ject, &c. 

Toppen. — At  the  sale  to  Hutton,  I  reserved  this  building  for 
Wetherald.  Hutton  said  he  would  give  $60  for  it;  Wetherald  asked 
$75;  and  said  he  would  not  take  less.  Hutton  has  since  raised  the 
building;  put  a  story  under  it;  and  now  uses  it. 

Bradford  moved  a  nonsuit.  The  declaration  has  four  counts:  1. 
for  work  and  labor;  2.  for  goods  sold  and  delivered;  3.  for  money 
lent;  4.  for  money  had  and  received.  There  is  no  count  to  which 
the  evidence  at  all  applies,  unless  it  is  the  count  for  goods  sold  and 
delivered.  Admitting  that  the  house  is  a  chattel,  the  proof  is  not 
of  a  sale  and  delivery,  but  of  a  seizure  by  Hutton,  and  the  suit  by 
Wetherald  to  compel  him  to  pay  for  it,  the  plaintiff  never  having 
agreed  to  sell,  nor  the  defendant  to  purchase.  There  is  not  only 
no  contract  proved,  but  the  contract  is  disproved. 

Whitely. — I  have  the  right  to  waive  the  tort  in  taking  our  house 
and  converting  it  to  his  use,  and  sue  him  for  the  value. 

The  Court  nonsuited  the  plaintiff.  It  is  essential  to  support  the 
count  for  goods  sold  and  delivered,  in  an  action  of  assumpsit,  that 
there  be  a  contract  express  or  implied  proved,  A  plaintiff  may  of- 
ten waive  a  tort  and  bring  assumpsit,  as  where  there  is  a  trespass 
and  the  trespasser  sells  the  article,  the  owner  may  waive  the  tort 
and  bring  assumpsit  for  the  money;  or  if  a  carrier  suffers  goods  to 
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be  lost  or  damaged,  the  owner  may  bring  trespass  or  case.  But  in 
this  case  the  evidence  contradicts  any  contract  expressly,  and  the 
remedy  of  the  plaintiff,  if  this  were  a  chattel,  was  in  trover  for  its 
conversion.* 

Plaintiff  nonsuited; 

And  a  rule  to  show  cause  why  the  nonsuit  should  not  be  taken  off 
was,  after  argument,  discharged. 
Bradford,  for  defendant. 
Whitely,  for  plaintiff  below. 


JOHN    SMITH    and    MARGARET,    his    wife    vs.    PETER 

JOHNSON. 

To  an  action  by  husband  and  wife,  on  a  note  to  the  wife  dum  sola,  the  de- 
fendant cannot  plead  by  way  of  set-off  a  sale  of  goods,  &c.,  to  husband  and 
wife,  which  is  the  husband's  separate  liability. 

Narr  in  assumpsit  by  husband  and  wife,  on  a  promissory  note 
given  to  the  wife.  Plea  of  a  set-off  for  goods  sold,  &c.;  money  had, 
&c.,  &c.,  by  defendant  to  said  Smith  and  wife,  at  their  instance  and 
request;  and  for  the  use  and  occupation  of  a  dwelling  house,  &c., 
of  the  defendant  by  the  said  John  Smith  and  Margaret,  his  wife, 
at  their  special  instance  and  request,  and  by  the  permission  and 
sufferance  of  the  defendant.     Demurrer  and  joinder. 


•  The  cases  are  reviewed  in  Jones  vs.  Hoar,  5  Pick.  289. — 
Pabker,  Chief  Justice. —  The  whole  extent  of  the  doctrine  as  gathered 
from  the  books,  seems  to  be,  that  one  whose  goods  have  been  taken  from 
him  or  detained  unlawfully,  whereby  he  has  a  right  to  an  action  of  tres- 
pass or  trover,  may,  if  the  wrong  doer  sell  the  goods  and  receive  the  money, 
waive  the  tort,  affirm  the  sale,  and  have  an  action  for  money  had  and  re- 
ceived for  the  proceeds.  No  case  can  be  shown  were  assumpsit  as  for 
goods  sold  lay  in  such  case,  except  it  be  against  the  executor  of  the  wrong 
doer,  the  tort  being  extinguished  by  the  death,  and  no  other  remedy  but 
assumpsit  against  the  executor  remaining.  Such  was  the  case  of  Hambly 
vs.  Trott,  <'ou>i}.  371;  Maule  d  8elw.  191-7;  1  Taunt.  Rep.  112;  \  B.  d  Cress. 
118;  4  t6.  8;  3  Camp.  351;  Chitty  Con.  23;  3  New  Hamp.  Rep.  386;  2 
Oill  d  Johns.  342;  10  Mass.  Rep.  433. 
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Bayard,  jr.,  in  support  of  the  demurrer,  said: — The  plea  of  a  set- 
off is  like  a  declaration  and  must  describe  the  debt  to  be  set-off 
with  the  same  certainty.  (1  Ch.  PL  574-5.)  Nothing  can  be  set-off 
which  may  not  be  sued  for.  Here  the  set-off  alledges  a  debt  due 
from  Smith  ajid  wife;  but  the  married  woman  could  not  create  such 
a  debt;  her  contract  would  not  bind  her.  (8  T.  Rep.  545,  Marshal 
vs.  Rutten,  2  Wm.  Bloc.  1236;  Cro.  Jac.  645;  1  Taunt.  Hep.  212.) 
Suit  against  husband  and  wife,  on  a  contract  with  the  wife  dum  sola, 
but  alledging  a  promise  after  marriage  held  bad.  (16  Johns.  Rep. 
281;  2  Chitt.  Rep.  697;  18  C.  ,&  R.  460;  10  Barn.  &  Ores.  558; 
21  Eng.  C.  L.  128;  2  Esp.  N.  F.  594;  Bull  N.  P.  179.)  If  the 
subjects  of  this  set-off  were  in  a  declaration,  it  would  be  bad  on 
general  demurrer. 

Huffington. — All  the  counts  in  the  declaration,  after  setting  out 
the  note  to  the  wife  dum  sola,  alledge  promises  to  husband  and 
wife.  If  the  set-off  of  promises  to  husband  and  wife  be  not  proper, 
the  declaration  is  improper,  and  the  demurrer  attaches  to  this  de- 
fect. 

The  Court  stopped  Mr.  Bayard,  in  reply.  On  a  note  given  to  a 
married  woman,  the  husband  may  join  her  or  sue  alone;  if  he  join 
her,  his  separate  debt  cannot  be  set  off,  and  the  subject  of  this  plea 
is  the  separate  debt  of  the  husband;  for  the  wife  could  not  bind 
herself  by  such  contracts.  Possibly  a  claim  founded  on  a  contract 
by  the  wife  dum  sola,  might  be  set  off  in  such  a  case  as  this;  for 
that  would  be  a  joint  obligation  against  a  joint  demand;  as  to  which 
see  10  Barn  &  Cress.  558. 

Judgment  for  demurrant. 


GLAZIER  &  KIXG,  Assignees  of  HORX,  an  insolvent  vs.  JAMES 

McCALLISTER. 

A  counter  claim  which  might  be  set  off  is  not  admissible  under  the  plea  of 
discount,  without  proof  of   an  agreement   to   discount   it. 

Action  on  a  note,  dated  April  11,  1846,  for  $277.     Pleas,  pay- 
ment;     discount,  and  statute  of  limitation. 

VOL.  V.  6 


42  Tabor  vs.  Haewood. 

The  defence  set  up  a  counterclaim  on  book  of  account  of  defen- 
dant, for  goods  sold  and  delivered  to  plaintiff.  It  was  objected  to, 
on  the  ground  that  there  was  no  plea  of  set-off;  and  insisted  on  un- 
der the  plea  of  discount. 

The  Court  said  there  had  never  been  any  definite  idea  connected 
with  the  plea  of  discount  in  our  practice.  They  could  not  give  it 
the  force  or  meaning  of  a  plea  of  set-off,  and  the  defendant  was  not 
at  liberty  under  these  pleadings  to  present  his  counter  claim  ior 
goods  sold  and  delivered,  which  would  be  a  mere  set-off;  but  if  he 
could  follow  up  his  books  with  proof  of  an  agreement  to  deduct, 
defalk,  or  discount  the  goods  so  sold  by  defendant  to  plaintiff,  against 
this  note,  the  court  would  allow  of  this  evidence. 

Verdict  for  plaintiff  $307  47. 
Patterson,  for  plaintiff. 
Whitely,  for  defendant. 


J.  C.  &  J.  H.  TABOR  vs.  LILLBURN  HARWOOD. 

Effect  of  insolvent  discharges  in  the  courts  of  the  other  States. 

In  general  such  discharges  will  prevent  an  arrest  here  for  debts  affected  by 

the  proceeding. 
But  after  a  trial  here  on  the  question  of  fraudulent  insolvency,  the  court  will 

not  recognize  a  discharge  under  insolvent  laws  elsewhere,  as  exonerating 

the  insolvent. 

Capias  ad  respondendum;  defendant  taken;  special  bail  entered; 
and  judgment  for  plaintiff.  Ca.  sa.  issued  and  returned  "non  est 
inventus." 

Mr.  Wolfe,  for  defendant's  bail,  moved  to  enter  an  exoneratur 
on  the  bail  piece,  on  production  of  the  certificate  of  defendant's  dis- 
charge under  the  insolvent  laws  of  Pennsylvania. 

Whitely  and  Rogers  showed  cause  against  the  rule,  that  the  de- 
fendant applied  to  this  court  at  the  last  term,  foi  the  benefit  of  the 
special  insolvent  law  of  1845,  and  was  refused  by  the  court  on  the 
allegation  and  proof  of  fraud.  [4  Harr.  Rep.  541.J  After  this 
decision,  the  defendant  put  in  special  bail;  went  to  Pennsylvania, 
and  took  the  benefit  of  the  insolvent  laws  of  that  State.     Upon  no 
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principle  of  comity  will  this  court  give  an  effect  to  the  insolvent  dis- 
charge in  Pennsylvania,  which  would  annul  its  own  decision  in  this 
case  against  granting  the  insolvent  the  benefit  of  our  laws,  as  a  fair 
insolvent.  The  defendant  came  voluntarily  into  this  court  and  sub- 
mitted to  a  trial,  on  the  question  of  fraudulent  insolvency,  which 
was  found  against  him.  As  a  question  of  comity  it  is  always  in  the 
legal  discretion  of  the  court  in  the  particular  case,  to  extend  or 
withhold  it,  [Story  Conf.  32.]  By  the  decision  of  the  court  already 
made  in  this  case,  it  was  determined  that  the  defendant  was  not  en- 
titled to  the  benefit  of  the  insolvent  laws,  because  of  fraud.  How 
can  this  matter  be  affected  by  a  subsequent  discharge  in  Pennsyl- 
vania? Pennsylvania  courts  do  not  recognize  our  insolvent  dis- 
charges in  certain  cases.  No  courtesy  was  extended  by  their  in- 
solvent court  to  the  decision  of  this  court;  which  adjudged  the  de- 
fendant to  be  a  fraudulent  debtor.  This  motion  is  an  attempt  to 
defraud  his  creditors.  The  special  bail  is  not  entitled  to  this  relief, 
because  he  entered  into  the  obligation  of  bail  after  the  principal  was 
refused  the  benefit  here. 

The  court  considered  the  act  of  1854  a  part  of  the  insolvent  sys- 
tem of  the  State;  and  the  denial  of  relief  under  that  law  was  a  de- 
cision that  the  defendant  was  not  entitled  to  the  benefit  of  the  in- 
solvent laws  of  this  State;  yet  the  court  are  asked  from  comity  to 
allow  the  discharge  in  Pennsylvania  to  give  him  the  full  benefit  of 
a  discharge  before  refused  to  him  here. 

Mr.  Guthrie,  in  reply. — Here  is  a  conflict  of  cases.  The  simple 
question  is,  whether  this  court  will  give  effect  to  a  discharge  in  the 
insolvent  court  of  Pennsylvania,  as  between  citizens  of  that  State. 
This  is  a  question  of  authority.  [1  Harr.  Rep.  349,  Maberry  & 
Co.  vs.  Shissler;  ib.  367,  466;  3  ib.  271.]  It  cannot  make  any  dif- 
ference whether  the  discharge  is  before  or  after  judgment.  Neither 
can  the  decision  on  Harwood's  application  for  the  benefit  of  the  act 
of  1845  affect  the  question.  That  case  stood  on  its  own  grounds. 
It  amounted  to  no  decision  that  the  defendant  was  not  entitled  to 
the  benefit  of  the  general  insolvent  law;  the  court  only  withheld  the 
relief  then  prayed  for.  The  contest  here  was  by  a  stranger  in 
prison,  opposed  by  active  creditors,  and  where  the  defendant  could 
not  get  his  witnesses;  but  afterwards,  on  full  hearing,  at  home — his 
home  and  theirs;  he  succeeded  in  getting  the  benefit  of  the  insol- 
vent law  in  Pennsylvania.  That  investigation  and  discharge  enti- 
tled him,  on  the  principle  of  adjudged  cases,  to  the  discharge  of  his 
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person  from  imprisonment.  If  the  prior  decision  here  operates  to 
prevent  the  subsequent  discharge  in  insolvency,  how  long  shall  it  so 
operate? 

By  the  Court: — 

Harrington,  Judge: — The  recognition  of  discharges  under  in- 
solvent laws  of  other  States  depends  on  comity,  and  must  be  regu- 
lated by  our  own  sense  of  what  is  due  to  the  interests  of  our  citizens, 
and  respect  for  our  laws.  If  such  discharges  interfere  with  or  con- 
travene either,  they  ought  to  be  disregarded;  otherwise,  the  same 
force  may  be  given  to  them  here,  as  in  the  State  making  the  dis- 
charge. Whenever,  in  a  conflict  of  laws,  it  is  doubtful  which  should 
prevail,  the  court  will  prefer  its  own  law  to  that  of  the  stranger. 
[17  Martin's  Rep.  596.] 

In  general  a  discharge  in  the  insolvent  courts  of  Pennsylvania, 
■will,  as  between  citizens  of  that  State,  or  for  debts  contracted  there, 
have  the  eifect  to  prevent  an  arrest  or  imprisonment  here.  [1  Harr. 
Bep.  466;  ib.  367;  3  ih.  271.]  Even  where  such  a  discharge  in 
Pennsylvania  was  founded  upon  an  assignment  preferring  creditors, 
which  our  law  prohibits,  the  Superior  Court  of  this  State  gave  effect 
to  the  discharge,  as  releasing  the  body,  though  it  refused  any  sanc- 
tion to  the  assignment  as  conveying  the  property.  [Fisher  vs.  Stay- 
ton,  3  Harr.  Bep.  271 ;  Hutchinson  vs.  Gordon,  2  ih.  179.]  In  an 
earlier  case,  Maberry  &  Pollard  vs.  Shissler,  1  Harr.  Bep.  849, 
that  court  refused  to  give  any  force  to  an  assignment  which  was 
contrary  to  the  policy  of  our  laws;  and  announced  the  general  prin- 
ciples above  stated. 

The  question  then  is,  whether  we  can  recognize  the  discharge  of 
this  defendant  as  an  insolvent,  made  by  the  Court  of  Common  Pleas 
of  Philadelphia,  without  prejudice  to  the  rights  of  our  suitors,  or 
interference  with  the  policy  of  our  laws.  Had  he  been  discharged 
in  Pennsylvania  before  arrest  here,  we  might;  for  the  matter  of 
fair  insolvency  would  then  have  been  adjudicated,  and  we  could 
have  respected  the  decision  of  the  Pennsylvania  insolvent  court  on 
that  question.  But  in  this  case  the  insolvent  proceedings  com- 
menced here;  and  the  first  judgment  on  this  question  was  rendered 
here.  The  defendant  was  adjudged  to  be  a  fraudulent  insolvent  in 
reference  to  the  claim  of  J.  C.  &  J.  H.  Tabor;  he  was  adjudged  to 
have  forfeited  his  right  to  our  special  insolvent  law  discharging  the 
body,  and  was  compelled  to  give  special  bail  to  their  action  against 
him.     Then  came  the  action  of  the  insolvent  court  of  Pennsylvania 
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discharging  him  as  a  general  insolvent,  the  force  of  which  as  is  now 
claimed,  was  to  annul  the  previous  decision  of  this  court;  to  exone- 
rate the  special  bail  which  we  had  required  him  to  put  in,  and 
discharge  his  body  from  arrest,  though  we  had  already  decided  that 
it  was,  by  reason  of  his  fraud,  liable  to  arrest. 

There  is  no  necessity  for  us  to  extend  our  comity  so  far.  We 
cannot  do  it  consistently  with  a  just  regard  to  our  own  laws.  Those 
laws  protect  the  honest  and  fair  insolvent  from  imprisonment  for 
debt;  they  scrupulously  exclude  the  fraudulent  insolvent  from  such 
protection.  They  must  be  regarded  as  a  system;  and  though  the 
defendant  has  tried  but  the  initiatory  step  in  his  application  for  a 
special  discharge,  he  failed  in  it,  by  reason  of  ascertained  fraud,  and 
consequently  failed  in  procuring  the  personal  immunity  from  arrest 
which  our  system  extends  to  honest  insolvents.  Having  subse- 
quently procured  a  discharge  in  Pennsylvania,  we  cannot  give  to 
that  discharge  the  effect  now  claimed  for  it,  without  virtually  an- 
nulling our  decision  in  this  case,  and  opening  a  door  for  the  gene- 
ral evasion  of  our  own  insolvent  laws,  through  comity  to  those  of 
other  States.     We,  therefore,  discharge  the  rule. 


WILLIAM  GIBBONS'  Adm'r.  vs.  HENRY  GIBBONS. 

In  the  matter  of  the  proceeds  of  sale  of  the  real  estate  of  Henry 
Gibbons. 

The  sheriff  brought  into  court  the  proceeds  of  sale  of  a  house  and 
lot  in  Wilmington,  sold  as  the  property  of  Henry  Gibbons.  It  was 
sold  on  a  mortgage  executed  by  him,  and  the  proceeds  were  claimed 
by  the  administrators  of  William  Gibbons,  deceased,  and  by  the  de- 
fendant's execution  creditors. 

Mr.  Gilpin,  for  the  administrators  of  William  Gibbons,  moved 
for  leave  to  take  the  money  out  of  court  on  an  affidavit,  that  the 
mortgaged  premises  were  a  mere  leasehold  interest  for  two  thousand 
years,  the  freehold  and  fee  simple  being  in  the  Swedes  Lutheran 
Church;  and  on  the  ground  that  the  judgments  against  Henry  Gib- 
bons,  were  no  lien  on  the  leasehold  interest. 
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Subsequently  to  these  judgments,  Henry  Gibbons  conveyed  and 
assigned  the  leasehold  property  to  William  Gibbons. 

On  hearing  the  motion  in  behalf  of  the  representative  of  the  per- 
sonal estate,  leave  was  granted. 

Eule  absolute. 


JOSEPH  FLEMING  vs.   WILLIAM  ROTHWELL,   Ex'r.  of 
GIDEON  EMORY,  deceased. 

Payment  of  a  bond  debt,  though  not  legally  to  be  preaum€d  from  lapse  of 
time  short  of  twenty  years;  may,  with  other  circumstances,  be  inferred  in 
a  shorter  period. 

Tins  was  an  action  of  covenant. 

Nicholas  Barlow  died,  leaving  a  daughter  Bathsheba  Barlow,  who 
married  first  Gideon  C.  Emory  and  afterwards  Joseph  Fleming; 
Mrs.  Fleming  was  the  administratrix  of  Gideon  C.  Emory;  Harriet 
Barlow,  Bathsheba  Barlow,  Gideon  Emory  and  Isaac  Walker  were 
the  executors  of  Nicholas  Barlow  deceased.  William  Rothwell 
married  Ann,  the  sister  and  sole  heir  of  Gideon  C.  Emory.  The 
first  administration  account  on  the  estate  of  Nicholas  Barlow,  was 
filed  by  Gideon  Emory  and  Isaac  Walker,  on  the  5th  of  February, 
1816;  the  second  was  filed  the  8th  of  April,  1817,  by  Gideon 
Emory  and  Bartholomew  Emory;  the  third  by  Joseph  Fleming  and 
wife  and  Gideon  Emory,  on  the  3d  of  June,  1825,  and  the  fourth 
by  the  same,  on  the  15th  of  March,  1828.  This  suit  was  brought 
November  12,  1828. 

It  was  an  action  of  covenant  by  G.  Emory,  reciting  that  as  one  of 
the  administrators  of  Nicholas  Barlow,  deceased,  he  had  settled  the 
estate  with  J.  Fleming,  acting  executor  in  right  of  his  wife,  as  be- 
tween said  Gideon  Emory  and  Bathsheba  Fleming,  late  Emory,  and 
formerly  B.  Barlow ;  and  they  having  passed  acknowledgments  of  such 
settlement,  and  as  there  was  money  due  from  his  wife,  who  was  ad- 
ministratrix of  G.  C.  Emory,  deceased,  to  W.  Rothwell  or  his  heirs, 
that  is,  one-half  of  G.  C.  Emory's  part  of  his  brother  Charles  Emo- 
ry's estate,  G.  Emory  covenanted  to  give  him  his  fees  on  the  settle- 
ment of  the  estate  of  N.  Barlow,  deceased,  after  deducting  expenses. 


Fleming  vs.  Rothwell.  47 

This  he  gave  to  Joseph  Fleming  "  to  pay  to  William  Rothwell  or 
his  heirs,  on  the  claim  he  holds  against  Bathsheba  Emory,  admin- 
istratrix of  Gideon  C.  Emory,  deceased;"  and  the  covenantor  fur- 
ther binds  himself,  his  heirs,  &c.,  to  pay  to  Joseph  Fleming,  his 
heirs,  &c.,  the  balance  that  is  due  William  Rothwell,  or  his  heirs, 
from  the  ^state  of  Gideon  C.  Emory,  deceased,  after  deducting  the 
fees  aforesaid,  "  so  that  Joseph  Fleming  shall  lose  nothing  by  pay- 
ing the  claim  due  from  the  estate  of  Gideon  C.  Emory  to  William 
Rothwell,  in  right  of  his  wife." 

On  the  force  and  construction  of  this  covenant,  it  was  contended 
for  the  defendant,  that  as  the  obligation  on  the  part  of  the  estate  of 
Gideon  Emory,  whatever  it  was,  to  pay  any  thing  to  Mr.  Fleming, 
accrued  at  the  date  of  the  covenant  in  1838,  or  shortly  after;  and 
as  Mr.  Emory  lived  till  1837,  and  there  were  various  settlements 
between  them,  up  to  as  late  as  1835,  when  a  bond  was  given  by 
Fleming  to  Emory  for  $73,  which  was  paid  in  1842,  five  years  after 
the  death  of  Emiory,  this  was  sufficient  proof  of  payment  of  what- 
ever was  due  under  this  covenant. 

2.  That  the  payment  by  Fleming  to  Rothwell  in  right  of  his  wife, 
was  after  her  death,  and  he  had  no  right  to  receive  it  without  ad- 
ministration on  her  estate;  and  Mr.  Fleming  could  not  recover 
against  the  estate  of  Gideon  Emory,  for  such  a  payment.  Gideon 
Emory  left  four  grandchildren,  thje  children  of  his  daughter  Ann 
Rothwell.  There  was  a  settlement  between  Joseph  Fleming  and 
Gideon  Emory  in  September,  1835,  showing  a  balance  due  Emory 
of  $73.  Nothing  was  then  said  of  the  present  claim,  or  of  any 
thing  Jeft  unsettled  between  them.  Mrs.  Rothwell,  the  daughter 
of  Charles  Emory,  was  then  dead,  and  had  been  dead  a  great  many 
years. 

Rogers,  to  the  jury. — Xo  presumption  of  payment  can  arise  in 
this  case;  1.  Because  the  claim  is  for  damages,  and  no  presump- 
tion of  payment  can  arise  as  to  them.  2.  There  are  no  circumstan- 
ces in  proof  to  found  such  a  presumption  upon;  no  presumption  of 
pa3rment  can  arise  in  a  court  of  law,  in  less  than  twenty  years.  The 
date  of  the  covenant  is  1828,  to  secure  against  a  claim  of  William 
Rothwell,  which  he  did  not  enforce  until  1837.  There  was,  there- 
fore, no  right  of  action  under  the  covenant  until  1837, 

2.  If  the  fact  of  Mrs.  Rothwell's  death  before  the  payment  of 
this  money  be  important,  it  ought  to  have  been  fully  proved.     It  is 
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not  proved  by  any  one  who  knew  any  thing  about  it;  its  date  is  not 
proved  at  all,  or  if  at  all,  it  is  before  the  year  1828,  the  date  of  the 
covenant.  But  what  is  the  construction  of  the  covenant?  It  has 
reference  to  any  payment  to  be  made  by  Joseph  Fleming  to  Wil- 
liam Rothwell,  on  account  of  this  claim,  whether  as  administrator 
of  his  wife  or  otherwise.  It  recites  that  there  "  is  money  due"  from 
the  administrator  of  Gideon  C.  Emory  to  William  Rothwell  or  his 
heirs;  and  covenants  to  indemnify  against  any  money  which  should 
be  paid  Rothwell. 

Rodney. — The  lapse  of  twenty  years  would  in  itself  be  sufficient 
evidence  of  payment,  and  from  which  the  jury  would  be  hound  to 
presume  payment;  a  shorter  time,  with  other  circumstances,  will 
authorize  such  presumption.     [Best  on  Pres.  120,  45.] 

Bayard. — We  do  not  go  upon  the  presumption  of  payment  as  a 
legal  bar;  but  on  the  facts  in  evidence,  of  which  time  is  one  from 
which  we  say  the  jury  may  find  a  payment.  What  is  the  construc- 
tion?— 1.  A  gift  of  the  fees.  2.  A  covenant  to  pay  the  balance  of 
a  claim  for  one-half  of  Charles  Emory's  estate. 

Charge  of  the  Court. 

Harrington,  Judge: — This  case  which  appeared  to  be  somewhat 
involved  when  first  brought  to  our  notice,  on  account  of  the  differ- 
ent relations  of  the  parties,  is  not  difficult  to  be  understood  when 
we  come  to  a  distinct  knowledge  of  the  facts. 

The  action  is  covenant  on  a  sealed  instrument,  dated  November 
12,  1828,  by  which  Gideon  Emory,  the  defendant's  trustee,  bound 
himself  to  indemnify  Joseph  Fleming,  the  plaintiff,  against  a  cer- 
tain liability  he  was  under,  or  might  come  under,  to  pay  a  certain 
claim  to  William  Rothwell.  To  understand  the  origin  of  this  cove- 
nant, and  also  its  object,  it  is  necessary  to  inquire  into  the  rela- 
tions of  the  parties  and  their  position  towards  each  other. 

It  appears  that  on  the  decease  of  a  certain  Nicholas  Barlow, 
Hannah  Barlow  his  widow,  Bathsheba  Barlow  his  child,  Gideon 
Emory  and  Isaac  Walker  became  his  executors.  Bathsheba  Bar- 
low, one  of  the  executors  married  Gideon  C.  Emory,  a  son  of  Gideon 
Emory;  and  after  his  death,  which  seems  to  have  taken  place  very 
soon,  this  lady  administered  on  his  estate  and  afterwards  married 
Mr.  Joseph  Fleming,  the  plaintiff  in  this  action.  Mr.  Fleming  be- 
came by  this  marriage  involved  in  the  settlement  not  only  of  Gideon 
C,  Emory's  estate,  but  also  of  Nicholas  Barlow's  estate;  and  co- 
executor  of  that  estate  with  Mr.  Gideon  Emory,  the  father;  and  he 
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and  Gideon  Emory  seem  to  have  been  the  acting  executors  of  that 
estate.  This  connection  as  executors  of  Nicholas  Barlow  produced 
the  settlement  between  Fleming  and  Gideon  Emory  referred  to  and 
recited  in  the  instrument  which  is  the  foundation  of  this  action;  and 
in  which  it  is  stated  that  they  had  mutually  passed  acknowledgments 
of  such  settlement. 

There  is  another  matter  stated  in  the  recital  of  this  instrument, 
which  is,  that  there  was  a  sum  of  money  due  from  Mr.  Fleming's 
wife,  as  the  administratrix  of  Gideon  C.  Emory,  to  William  Roth- 
well,  in  right  of  his  wife,  being  the  one-half  of  Gideon  C.  Emory's 
part  of  his  brother  Charles  Emory's  estate. 

William  Rothwell  married  Ann  Emory,  the  sister  of  Gideon  C. 
and  Charles  Emory,  both  of  whom  seem  to  have  died  without  issue; 
Charles  Emory  dying  first.  On  the  death  of  Charles  Emory,  Wil- 
liam Rothwell,  in  right  of  his  wife,  was  entitled  to  one-half  of  his 
estate,  and  Gideon  C.  Emory  to  the  other  half;  and  on  the  death  of 
Gideon  C.  Emory  without  issue,  Rothwell  became  entitled  to  receive 
of  Fleming,  who  had  married  the  widow,  the  other  half;  and  this  ap- 
pears to  be  the  claim  referred  to  in  the  recital  of  this  instrument. 
But  this  widow  was  Gideon  Emory's  daughter-in-law,  and  the  claim 
arose  on  account  of  her  first  husband  Gideon  Emory's  son;  under 
these  circumstances  Gideon  Emory  covenanted  with  Mr.  Fleming, 
first,  to  give  him  his  part  of  the  fees  on  the  settlement  of  Nicholas 
Barlow's  estate,  to  go  towards  the  payment  of  this  claim  of  Roth- 
well, and  secondly,  to  pay  to  Mr.  Fleming  the  balance  due  Roth- 
well from  the  estate  of  Gideon  C.  Emory,  so  that  Fleming  should 
lose  nothing  by  paying  that  claim. 

This  action  is  for  a  breach  of  these  covenants.  The  plaintiff 
alledges  he  has  paid  to  Mr.  Rothwell  the  sum  of  $424  20,  which 
was  due  to  him  in  right  of  his  wife,  from  the  estate  of  Gideon  C. 
Emory,  which  the  estate  of  Gideon  Emory  is  bound  by  the  force  of 
this  covenant  to  repay  him. 

The  first  thing  is  to  ascertain  the  extent  of  the  covenants.  1. 
The  first  is  to  give  Fleming  the  amount  of  Gideon  Emory's  share 
of  the  fees  on  settlement  of  Nicholas  Barlow's  estate,  to  go  towards 
the  payment  of  Rothwell's  claim.  2.  The  second  is  to  pay  Flem- 
ing the  halance  due  to  Rothwell  in  right  of  his  wife,  from  the  estate 
of  Gideon  C.  Emory,  so  that  Fleming  shall  lose  nothing  by  pay- 
ing that  claim  to  Rothwell. 

If  the  case  stood  upon  the  recital  alone  that  there  was  money 
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due  from  Mrs.  Fleming  as  administratrix  of  Gideon  C.  Emory,  to 
Rothwell,  that  is,  one-half  of  Gideon  C.  Emory's  part  of  Charles 
Emory's  estate,  we  should  say  that  the  extent  of  this  covenant  was 
to  pay  only  the  balance  of  what  was  shown  to  be  due  from  Chcwles 
Emory's  estate,  after  deducting  the  administration  fees  due  old  Mr. 
Emory;  but  the  second  covenant,  and  the  whole  instrument,  especi- 
ally the  concluding  clause,  satisfies  us  that  the  true  construction  of 
this  covenant  is,  that  Gideon  Eraor}'  bound  himself  to  repay  to 
Fleming  any  balance  due  to  William  Rothwell,  from  the  estate  of 
Gideon  C.  Emory;  so  that,  in  the  language  of  the  instrument  itself, 
"  Joseph  Fleming  shall  lose  nothing  by  paying  the  claim  due  from 
the  estate  of  Gideon  C.  Emory  to  William  Rothwell,  in  right  of  his 
wife."  The  jury  will  inquire  then  as  to  the  amount  of  fees  due  on 
the  settlement  of  Nicholas  Barlow's  estate,  to  which  Gideon  Emory 
was  entitled,  and  what  was  the  balance  of  the  claim  due  to  Roth- 
well. Also,  at  what  time  Joseph  Fleming  became  entitled  to  call 
on  Gideon  Emory  to  indemnify  him  against  this  claim. 

The  defence  set  up,  independent  of  a  construction  of  the  instrument, 
on  which  we  have  already  remarked,  is:  1.  That  as  this  claim  of  Wil- 
liam Rothwell  was  in  right  of  his  wife,  who  is  proved  to  have  been 
dead  in  1835,  the  plaintiff  was  not  bound  to  pay  it  to  him,  and  he 
could  not  have  recovered  it,  without  taking  out  letters  of  adminis- 
tration on  his  deceased  wife's  estate;  and,  as  he  could  not  have  re- 
covered it,  the  plaintiff's  payment  to  him  was  in  his  own  wrong,  and 
does  not  give  him  a  right  of  action  on  this  covenant.  We  think 
differently.  The  covenant  of  Gideon  Emory  was  not  to  pay  to 
Fleming  what  should  be,  or  even  what  could  be,  legally  recover- 
ed of  him  by  Rothwell;  for  then  he  never  could  have  paid  any 
thing  without  a  suit  at  law;  but  it  was  to  pay  him  what  was  due  to 
Rothwell,  so  that  he  should  lose  nothing  by  paying  that  claim. 
Now  this  sum,  by  an  act  of  assembly,  was  due  to  William  Rothwell 
on  the  death  of  his  wife;  as  much  due  to  him  before  as  after  ad- 
ministering on  his  wife's  estate,  for  the  fact  that  it  is  so  due  to  him 
entitles  him  to  the  administration;  though  it  is  perfectly  true  that 
he  could  not  recover  it  by  a  suit  at  law  without  administering.  But 
this  covenant  of  Gideon  Emory  does  not  confine  itself  to  the  amount 
which  might  be  recovered  at  law  against  Fleming;  it  speaks  of  the 
matter  as  a  claim,  as  something  which  was  already  due,  and  it  binds 
the  covenantor  to  repay  to  Fleming  whatever  sum  he  should  pay 
Rothwell  on  account  of  this  claim,  so  that  this  sum  was  due  to  him 
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from  the  estate  of  Gideon  C.  Emory,  and  in  right  of  his  wife. 
Whatever  sum,  therefore,  the  plaintiff  has  shown  that  he  paid  to 
Eothwell,  which  was  due  to  him  on  this  account,  he  is  entitled  to 
recover  back  from  the  estate  of  Gideon  Emory  under  this  covenant. 

2.  The  next  defence,  and  perhaps  the  principal  one  in  this  case, 
arises  under  the  plea  of  payment. 

On  this  subject  there  is  now  no  difference  between  the  counsel  as 
to  the  law;  the  concluding  counsel  agreed  that  the  principles  stated 
by  the  other  side  were  the  same  with  his,  namely  that  there  was  no 
such  lapse  of  time  in  this  case  as  would  amount  to  a  legal  presump- 
tion of  payment;  while  they  both  agree  that  time  may  be  regarded 
with  the  other  facts  in  the  cause,  such  as  the  condition  and  relation 
of  the  parties,  the  settlement  of  accounts,  the  existence  and  settle- 
ment of  bonds  and  other  matters  of  fact  presented  to  the  jury,  as 
actual  proof  of  payment.  It  is  not  for  us  to  comment  on  the  force, 
or  want  of  force,  of  any  such  evidence  in  this  cause.  The  facts  are 
with  the  jury.  Whatever  balance  you  find  to  have  been  due  from 
the  estate  of  Gideon  C.  Emory  to  William  Eothwell,  in  right  of  his 
wife,  after  applying  Gideon  Emory's  share  of  the  administration 
fees  of  Nicholas  Barlow's  estate;  if  Joseph  Fleming  has  paid  that 
balance  to  Eothwell,  and  the  evidence  does  not  satisfy  the  jury  it 
has  been  repaid  to  him  by  Gideon  Emorj',  he  is  entitled  to  recover 
it  from  Gideon  Emory's  estate,  under  the  covenants  which  he  has 
sued  upon  in  this  action. 

Exception  prayed  and  granted. 
The  plaintiff  had  a  verdict  for  $419  20. 

Bogers,  for  plaintiff. 

Eodney  and  Bayard  for  defendants. 
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JOHN  H.  BAER,  p.  b.  appellant  vs.  JOHN  LOGAN,  d.  b. 

respondent. 

The  Superior  Court  will  not  try  on  an  appeal  from  a  justice  of  the  peace,  a 
case  not  within  his  jurisdiction,  though  it  be  within  the  original  jurisdic- 
tion of  that  court. 

The  transcript  must  show  the  jurisdiction.     Other  defects  may  be  waived. 

A  justice  of  the  peace  has  jurisdiction  in  an  action  against  a  purchaser  of 
goods,  for  not  accepting  them;  though  it  be  to  recover  the  loss  at  a  re-sale. 

Upon  a  sale  of  goods  the  seller  may  keep  them  until  paid,  unless  the  sale  waa 
on  time. 

The  seller  is  bound  to  deliver  them  on  payment  or  tender  of  the  price. 

If  the  goods  be  not  delivered,  the  purchaser  may  either  rescind  the  contract 
and  recover  back  any  deposit  money;  or  he  may  affirm  the  contract  and 
sue  for  damages. 

If  the  purchaser  does  not  call  for  goods  bought,  or  refuses  to  pay  for  them, 
the  seller  may  keep  them  and  recover  the  difference  between  the  contract 
and  market  price;  or  he  may  resell  them  and  recover  the  difference. 

New  Castle,  May  term,  1848.  This  was  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  in  an  action  of  assumpsit. 

Barr  was  a  grocer  in  Wilmington;  made  a  sale  at  auction,  for 
cash;  the  goods  not  to  be  taken  away  until  paid  for.  Logan  bought 
a  lot  of  goods  which  he  refused  to  pay  for.  Barr  would  not  give 
them  up  unless  paid  for,  and  sold  them  again,  on  account  of  whom 
it  might  concern,  at  a  loss  of  $93  37. 

The  house  where  the  goods  were  kept  was  Logan's,  and  Barr  was 
his  tenant.  The  auctioneer  was  called  and  produced  the  list  of 
sales  kept  in  a  book  by  the  clerk.  This  was  objected  to;  and  the 
court  permitted  the  witness  to  refer  to  the  book  to  refresh  his  me- 
mory; but  said,  if  the  book  was  offered  as  evidence  per  se,  the  clerk 
who  kept  it  ought  to  be  called,  to  prove  that  it  was  fairly  kept.  He 
proved  a  re-sale  of  most  of  the  articles  bought  by  Logan  at  a  re- 
duced price.  This  is  the  custom  of  auctioneeers  when  articles  pur- 
chased are  not  called  for. 

Mr.  Bradford,  for  defendant,  moved  a  nonsuit. 

Bradford. — The  declaration  is  in  assumpsit.  The  counts  are  for 
goods  bargained  and  sold;  goods  sold  and  delivered;  money  had 
and  received;  money  lent;  on  account  stated;  and  four  special 
counts  for  the  non-acceptance  of  goods  sold,  stating  a  resale  and 
claiming  the  difference  as  the  damages. — 1.  There  is  no  proof  to 
sustain  the  common  counts,  and  the  matter  of  the  special  counts  is 
not  within  the  jurisdiction  of  a  justice  of  the  peace,  nor  of  this  court 
on  appeal  from  the  justice's  court.  The  justice's  jurisdiction  is  of 
causes  of  action  arising  from  contracts  express  or  implied,  for  the 
pajrment  of  money.  This  action  is  not  on  any  such  contract.  It 
is  for  damages  arising  from  the  failure  to  comply  with  or  execute 


Barr  vs.  Logan'.  53 

such  a  contract.  2.  If  the  justice  of  the  peace  had  no  jurisdiction, 
ihia  court  cannot  take  jurisdiction  by  appeal;  though  it  has  original 
jurisdiction.  And  advantage  may  be  taken  of  it  under  the  general 
issue.  (1  East  Rep.  177.)  3.  The  plaintiff  cannot  recover  on  the 
count  for  goods  bargained  and  sold,  because  by  selling  the  goods 
over  again,  the  plaintiff  rescinded  the  contract;  and  he  cannot  re- 
cover on  a  contract  not  existing  at  the  time  of  suit  brought.  (1  C. 
L.  Rep.  344.)  4.  There  has  been  no  proof  of  any  damage.  The 
measure  of  the  damage  is  the  difference  between  the  sales  of  the 
goods.  The  amount  of  the  first  sale  is  in  proof.  But  a  part,  and 
the  least  valuable  part,  of  them  was  re-sold.  What  proof  does  this 
afford  of  damages?  It  may  be  that  profit  was  made  by  a  re-sale  of 
the  residue. 

Patterson. — As  to  the  last  point.  The  portion  of  goods  not  re- 
sold at  public  auction  is  proved  to  have  been  of  a  perishable  na- 
ture, and  had  to  be  disposed  of  sooner;  and  that  the  delay  of  re- 
sale was  produced  by  the  defendant.  The  goods  resold  brought 
less  than  before ;  put;ting  the  others  at  the  same,  which  is  most  liberal 
for  defendant,  and  the  damages  appear.  2.  As  to  justification — 
assumpsit  lies  on  a  contract  for  the  purchase  of  goods  for  not  ac- 
cepting them,  and  may  be  maintained  though  the  plaintiff  has  re- 
sold the  goods.  The  difference  in  price  is  the  damages  for  breach 
of  the  contract.  And  this  is  within  the  justice's  jurisdiction.  (4 
B.  <&  C.  945;  Ros.  Civ.  Ev.  207;  4  Bing.  Rep.  722;  Chitty  Cont. 
431;  5  Johns.  Rep.  595;  19  Law  Lih.;  Babing.  on  Aiic'ts.  139;  2 
Chitty  PI.  267,  264,  n.;  2  Kent's  Com.  504;  1  Chitty  s  Precedents 
164,  172.  3.  The  proceeding  in  this  court,  though  on  appeal,  is  by 
the  act  of  assembly  de  novo,  as  if  the  case  commenced  here.  Even 
if  there  were  objection  to  the  jurisdiction  of  a  justice  of  the  peace, 
there  is  none  to  this  court. 

Bradford  replied. — Every  action  of  assumpsit  is  not  within  the 
magistriite's  jurisdiction.  It  must  be  conceded  that  this  action  rests 
if  at  all  on  the  special  counts  for  damages  for  non  acceptance  of 
the  goods  at  the  public  sale,  which  were  afterwards  resold  at  a 
loss. 

Court. — The  justice  of  the  peace  must  have  had  jurisdiction  to 
give  this  court  appellate  jurisdiction.  The  transcript  filed  is  a  part 
of  the  case  here  only  so  far  as  to  show  how  the  case  came  into  this 
court;  that  is,  that  it  was  a  case  within  the  jurisdiction  below,  and 
within  the  appellate  jurisdiction  of  this  court.     If  the  jurisdiction 
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be  shown,  and  there  is  any  defect  in  the  mode  of  bringing  the  snit 
up,  as  want  of  a  certificate  or  seal  to  the  record,  this  matter  must 
be  objected  to  at  the  earliest  period,  and  before  pleading  over,  or 
it  will  be  considered  as  waived;  but  the  party  cannot  waive  objec- 
tion to  jurisdiction,  or  by  consent  give  jurisdiction  where  there  is 
none.  This  court  must  have  jurisdiction  on  appeal,  or  it  cannot  try 
this  cause,  though  it  may  have  original  jurisdiction  of  like  causes  of 
action.  (4  Harr.  Rep.  94,  Townsend  vs.  Stewart;  Ibid  96,  Jackson 
vs.  Hedges.) 

The  question  is  then,  whether  a  justice  of  the  peace  has  jurisdic- 
tion of  this  cause  of  action,  which  is  assumpsit  for  not  accepting 
goods  sold.  It  is  admitted  that  such  a  cause  of  action  is  within  the 
jurisdiction;  but  it  is  argued  that  as  the  action  here  is  not  for  the 
price  of  the  goods,  but  for  damages  arising  from  a  a  re-sale  of  them, 
this  is  not  within  the  jurisdiction.  Some  of  the  earlier  cases  favor 
this  idea;  that  the  re-sale  rescinds  the  contract,  and  the  action  can- 
not be  upon  it;  but  it  is  now  settled  that  the  purchaser  is  not  bound 
to  keep  the  goods  in  order  to  maintain  his  action  for  not  accepting- 
them;  but  may  re-sell  them,  and  then  the  difference  in  price  is  the 
damage.  This  is  especially  so  in  case  of  a  sale  by  auction,  where 
the  custom,  as  proved  in  this  case,  is  to  re-sell  the  goods  on  account 
of  the  purchaser.  On  a  purchase  at  auction,  therefore,  there  is  a 
contract  by  the  purchaser  to  accept  and  pay  for  the  goods,  or  if  he 
does  not  do  so,  to  pay  the  difference  on  a  re-sale;  and  this  is  a  con- 
tract which  is  within  the  act  of  assembly  giving  jurisdiction  to  jus- 
tices of  the  peace  over  causes  of  action  arising  from  express  or  im- 
plied contract  for  the  payment  of  money  or  delivery  of  goods,  wares 
or  merchandize.  Nonsuit  refused. 

The  defendant  then  proved  that  he  had  demanded  the  goods  of 
Barr,  and  offered  payment.  Barr  refused  and  referred  him  to  Naff. 
Logan  told  him  if  he  would  go  down  to  the  bank  he  would  giva  him 
a  check  for  the  money. 

The  case  was  argued  before  the  jury,  on  the  facts;  and  the  court 
charged  on  the  law : — 

Booth,  Chief  Justice. — After  a  contract  has  been  made  for  the 
sale  of  goods,  the  vendor  is  entitled  to  retain  the  possession  of  them 
until  the  purchaser  pays  the  price,  unless  it  is  agreed  that  a  certain 
time  shall  be  given  for  the  payment.  If  it  is  part  of  the  contract 
that  a  certain  time  shall  be  given  for  the  pajrment,  and  that  the 
goods  shall  then  be  delivered,  the  vendor  is  bound  to  be  ready  to 
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deliver  the  goods  at  that  time  when  called  on  for  that  purpose  by 
the  purchaser;  and  must  make  an  actual  delivery,  upon  the  pur- 
chaser tendering  or  paying  the  price. 

If  at  the  time  appointed  for  the  payment  and  delivery,  the  pur- 
chaser demands  the  goods,  and  the  vendor  has  them  not  ready  for 
delivery,  or  refuses  or  neglects  to  deliver  them,  the  purchaser  may 
rescind  the  contract  and  recover  back  any  deposit  he  may  have  pre- 
viously made;  or  he  may  affirm  the  contract  and  bring  an  action 
against  the  vendor  for  the  damages  which  may  have  been  sustained 
by  the  purchaser. 

On  the  other  hand,  if  the  vendor  is  ready  to  deliver  the  goods  at 
the  time  and  place  appointed,  and  the  purchaser  neglects  or  refuses 
to  call  for  them,  or  neglects  or  refuses  to  take  them,  or  to  tender  or 
pay  the  price,  the  vendor  may  bring  an  action  against  the  pur- 
chaser for  a  violation  of  his  contract.  In  such  case  the  vendor  may 
retain  the  goods,  and  recover  as  damages  the  difference  between  the 
contract  price  and  the  market  price  of  the  goods  on  the  day  the 
contract  was  broken.  Or  the  vendor  may  re-sell  the  whole  of  the 
goods;  in  which  case  the  difference  between  the  contract  price  and 
the  price  of  the  second  sale,  is  the  fair  measure  of  damages.  If  he 
sells  but  part  of  the  goods,  and  retains  the  residue,  he  can  only  re- 
cover the  difference  between  the  contract  price  of  such  part  of  the 
goods  as  are  sold,  and  the  price  which  they  brought  at  the  second 
sale. 


The  plaintiff  had  a  verdict. 


Patterson,  for  plaintiff. 
Bradford,  for  defendant. 


BENJAMIN   I'.    TOWNSEND,   p.   b.   appellant  vs.   WHITBY  & 
ZELEFRO,  d.  b.  respondents. 

A  usage  of  trade  may  be  proved,  though  it  be  not  ancient  or  general. 

It  differs  in  this  respect  from  a  custom. 

Such  a  usage  must  be  notorious,  certain,  uniform,  reasonable,  and  legal. 

This  was  an   appeal  from  the  judgment  of  a  justice  of  the  peace 
in  an  action  of  assumpsit,  for  grain  sold  and  delivered. 
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The  grain  was  delivered  on  a  market,  as  plaintiff  contended,  sub- 
ject to  his  power  of  pricing  it.  The  defendant  contended,  that  by 
the  course  of  trade  it  priced  itself,  after  a  certain  time.  This  was 
the  point  of  dispute. 

A  witness  was  asked  as  to  the  general  custom  or  usage  of  grain 
buyers,  in  receiving  grain  on  a  market.  This  was  objected  to,  if 
confined  to  the  usage  of  grain  dealers  at  Cantwell's  Bridge,  the 
place  where  the  grain  was  delivered. 

Mr.  Rogers. — A  general  custom  may  be  proved,  or  may  be  even 
judicially  noticed;  a  special  custom  or  usage  of  particular  dealers 
must  be  set  out  in  the  pleadings.     (1  Ilarr.  Rep.  522.) 

Mr.  Rodney. — The  case  referred  to  was  an  attempt  to  prove  an 
usage  connected  with  the  land,  which  must  be  general,  and  from  time 
out  of  mind,  to  have  validity.  But  here  is  a  question  of  usage  of 
trade,  entering  into  the  price  of  grain,  a  usage  that  appertains  to  a 
particular  place,  and  must  be  different  at  different  places,  having 
reference  to  the  convenience  of  market  and  the  facilities  of  storage. 
It  is  a  usage  beneficial  to  the  public,  and  for  the  advantage  of  the 
farmer. 

Mr.  Rogers. — Custom  and  usage  are  the  same.  They  must  be 
uniform  and  ancient,  otherwise  there  cannot  be  notice  of  them.  If 
they  can  be  made  by  one  or  two  individuals,  and  changed  from  time 
to  time,  and  are  to  bind  the  public  without  notice,  it  would  be  very 
dangerous.  The  danger  is  presented  in  this  case,  where  such  a 
usage  of  two  or  three  merchants  is  brought  forward  to  control  a 
contract  for  the  sale  of  grain. 

Ihf  the  Court: — 

There  seems  to  be  this  difference  between  a  custom  general  or 
particular,  and  a  usage  of  trade.  The  one  must  be  ancient,  even 
from  time  immemorial;  it  is  sufficient  for  the  other  if  it  be  establish- 
ed, known,  certain,  uniform,  reasonable  and  legal.  For  the  pur- 
pose of  ascertaining  the  otherwise  uncertain  meaning  of  the  parties, 
where  there  is  no  special  contract,  such  a  usage  even  of  a  particu- 
lar person  may  be  proved,  if  it  be  generally  known.  (2  Greenl. 
Ev.  242,  §  251.)  If  such  a  usuage  cannot  be  proved  in  this  case,  as 
fixing  the  price  of  this  grain,  it  would  seem  to  follow  that  the  price 
of  grain  at  the  time  of  delivery  would  govern,  and  not  the  price 
when  demanded. 

Evidence  admitted. 
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The  witness  proved  that  the  usage  among  grain  dealers  at  Cant- 
well's  Bridge  was,  when  farmers  send  grain  without  any  special  con- 
tract it  is  received  on  a  market  for  sixty  days,  and  the  market  price 
at  the  end  of  that  time  governs,  unless  the  seller  prices  it  in  the 
mean  time.  He  did  not  know  whether  such  was  the  usage  of  Whit- 
by &  Zelefro. 


JOHiY  S^riTH  and  MARGARET  his  wife  vs,  PETER  JOHXSON". 

A  declaration  laying  a  promise  to  husband  and  wife,  on  a  note  to  the  wife 

dum  sola,  ia  good. 

The  action  was  on  a  promissory  note  made  by  the  defendant  to 
Margaret  Johnson,  now  the  wife  of  Smith.  The  execution  of  the 
note  was  admitted,  but 

Mr.  Huffingtoii  objected  to  the  admissibility  of  the  note  under  a 
declaration  laying  a  promise  to  Smith  and  wife. 

Mr.  Bayard  said  the  objection  would  be  more  proper  in  arrest  of 
judgment.  But  he  said  the  declaration  was  in  the  proper  form, 
stating  the  making  and  delivery  of  the  note  to  the  wife,  the  obliga- 
tion and  consequent  promise  to  pay  husband  and  wife. 

The  plaintiff  had  a  verdict,  which — 

The  court,  upon  consideration,  sustained,  and  gave  judgment  ac- 
cordingly. 


WILLIAM  T.  TALLEY  vs.  JOSEPH  MOORE. 

A  will  sustained  on  an  issue  of  devisavit  vel  non,  though  one  of  the  witnesses 
denied  his  signature,  and  ignored  the  execution. 

This  was  an  issue  from  the  Register  of  devisavit  vel  non,  to  try 
the  will  of  Andrew  McCoy. 
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The  will  was  dated  January  5,  1830;  was  in  the  handwriting  of  Isaac 
Grubb;  attested  by  him  and  Benjamin  Lenderman,  by  his  mark; 
signed  by  the  testator  by  his  mark;  and  bequeathed  all  the  property 
to  William  Talley  and  Herman  H.  Talley. 

Isaac  Grubb  testified  that  he  wrote  the  will  and  wrote  the  testa- 
tor's name,  he  being  unable  to  write.  Neither  of  the  witnesses 
could  write,  and  Grubb  wrote  their  names  also.  The  will,  signa- 
tures and  all,  were  in  his  handwriting.  The  legatees  were  his  neph- 
ews. He  proved  that  the  testator  was  perfectly  sane;  that  he  made 
no  suggestions  to  him  whatever,  and  that  he  had  no  known  rela- 
tives. 

Benjamin  P.  Lenderman,  one  of  the  witnesses  to  the  will,  posi- 
tively denied  that  he  had  ever  signed  it  by  his  mark,  or  had  ever 
attested  any  will  of  McCoy's.  He  remembered  the  time  Grubb  and 
Talley  were  at  McCoy's; — Grubb  was  up  in  McCoy's  room;  that  he 
went  for  Talley  at  McCoy's  request,  and  Talley  went  for  Grubb. 
He  saw  no  paper  like  a  will,  and  heard  nothing  about  it. 

The  will  was  shown  to  this  witness,  with  his  name  and  mark  to  it. 

AVitness. — That  is  not  my  mark.  I  never  saw  that  paper.  I 
never  put  my  mark  to  any  paper  in  the  presence  of  Andrew  McCoy 
or  Isaac  Grubb. 

Elihu  Talley,  the  executor  oi  the  will  and  father  of  the  devisees, 
proved  that  Benjamin  Lenderman  came  after  him  to  go  to  Andrew 
McCoy's.  He  went,  and  McCoy  asked  him  to  write  his  will.  He  de- 
clined because  he  did  not  know  how;  but  offered  to  go  for  any  one 
McCoy  would  name.  He  mentioned  Isaac  Grubb,  and  then  witness 
went  for  him.  Grubb  read  the  will  to  McCoy,  and  asked  him  if  it 
was  right.  He  said  yes.  There  was  some  talk  about  the  witnesses. 
McCoy  made  his  mark  in  the  presence  of  Lenderman  and  this  wit- 
ness and  Grubb,  and  Lenderman  also  made  his  mark  in  their  pres- 
ence. The  will  was  sealed  up  and  delivered  to  this  witness  by 
McCoy's  orders.  This  was  seventeen  or  eighteen  years  before  the 
testator's  death. 

The  case  was  submitted  without  argument,  and  the  jury  found  in 
favor  of  the  will. 
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ALEXANDER  B.  CliAWFORD  vs.  RICUAKD  WRIGHT. 

Upon  a  distress  for  rent,  and  replevin,  the  value  of  the  rent  in  kind  may  be 

found  by  the  jury;  and  it  is  not  necessary  to  have  appraisers. 
Digest  362;  Code  424,  §  2360,  refers  to  a  distress  and  sale  without  replerin. 

This  was  an  action  of  replevin  for  a  carriage,  &c.  The  pleas 
were  non  cepit,  and  cognizance  as  bailiff  of  James  Martin,  for  a 
half  year's  rent  in  arrear  from  plaintiff  to  said  Martin.  Replica- 
tion, no  rent  in  arrear;  non  dimisit;  non  tenuit. 

The  plaintiff  proved  the  taking  of  a  carriage;  and  closed.  The 
defendant  proved  that  the  premises  were  rented  as  a  stable,  for  the 
manure  as  the  rent;  and  proceeded  to  prove  the  value  of  the  ma- 
nure. 

Mr.  Gray  objected  to  any  other  proof  of  the  value  of  the  manure, 
than  that  furnished  by  the  appraisers  under  section  3  of  the  act  of 
1829,   (Digest  301.) 

But  the  court  overruled  the  objection;  considering  that  provision 
as  applicable  only  to  a  mode  of  ascertaining  the  rent  upon  a  sale  of 
the  distress,  vt^ithout  replevin. 

The  jury  are  to  ascertain  the  amount  of  the  rent,  or  value,  when 
the  rent  is  in  kind. 

Verdict  for  defendant. 

Piatt  and  Gray,  for  plaintiff. 

Bayard,  jr.,  for  defendant. 


COURT  OF  ERRORS  A]SD  APPEALS. 
JUNE  TERM, 
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ARTHUR  CHILLAS,  deft,  below,  plaintiff  in  error  vs.  CHRIS- 
TOPHER BROOKS,  plaintiff  below,  defendant  in  error. 

The  affidavit  to  save  costs  under  Digest  351,  must  be  strictly  within  the  act. 
An  omission  cannot  be  supplied,  nor  can  it  be  helped  by  intendment. 
Such  an  affidavit,  omitting  the  affiant's  name,  though  signed  by  him,  held  in- 
sufficient. 

This  was  a  writ  of  error  to  the  Superior  Court,  Xew  Castle  coun- 
ty; argued  before  the  Chancellor  and  Judges  Milligan  and  Wootten; 
by  Mr.  Bayard,  for  the  plaintiff  in  error,  and  Mr.  Huffington,  for 
the  defendant. 

The  case  below  was  assumpsit  for  work  and  labor,  &c.,  in  which 
the  plaintiff  recovered  $8  06.  The  defendant's  counsel  moved  the 
court  to  disallow  costs,  for  want  of  a  sufficient  affidavit,  under  Di- 
gest 351,  section  37;  which  provides  that  "if  any  person  or  persons 
shall  commence  or  prosecute  any  suit  or  cause  of  action  in  the  Su- 
perior Court,  or  otherwise  than  before  a  justice  of  the  peace,  upon 
or  for  any  cause  of  action  of  which  a  justice  of  the  peace  shall  ac- 
cording to  this  act  have  jurisdiction,  such  person  or  persons  shall 
not  in  such  suit  or  action  recover  any  costs  whatever;  and  if  the 
nature  of  the  cause  of  action  be  within  the  jurisdiction  of  a  justice 
of  the  peace,  according  to  this  act,  and  if  the  plaintiff  shall  not 
thereupon  recover  more  than  fifty  dollars  exclusive  of  costs,  the  re- 
covery shall  be  conclusive,  and  costs  shall  be  disallowed;  excepting 
only  that  if  the  plaintiff,  or  one  of  the  plaintiffs  shall  make  oath  or 
affirmation  before  issuing  the  writ,  before  the  clerk  of  the  court  or 
prothonotary,  or  the  deputy  of  the  clerk  or  prothonotary,  or  some 
judge  of  either  of  the  courts  that  the  person  or  persons  to  he  named 
as  plaintiff  or  plaintiffs  in  the  writ,  has  or  have  a  just  ca/use  of  ac- 
tion against  the  person  or  persons  to  he  named  defendant  or  defen- 
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dants  therein,  and  that  such  cause  of  action  does  exceed  in  value 
fifty  dollars,  and  such  oath  or  affirmation  shall  be  reduced  to  wri- 
ting, signed  by  the  party  making  it,  certified  by  the  officer  or  judge, 
and  filed  in  the  cause;  then  the  foregoing  provision  depriving  the 
plaintiff  of  costs  shall  in  such  case  be  dispensed  with?' 

An  affidavit  had  been  filed  in  the  case  before  bringing  suit;  but 
its  sufficiency  was  denied.  The  court  below  held  it  sufficient,  though 
informal,  and  refused  the  motion.    This  was  the  error  now  relied  on. 

Tho  affidavit  was  in  these  words: — New  Castle  county,  ss.  Per- 
sonally appears  before  me,  James  C.  Mansfield,  prothonotary,  &c., 
who  being  conscientiously  scrupulous  of  taking  an  oath,  and  be'ing 
duly  affirmed,  upon  his  affirmation  deposes  and  says,  that  he  has  a 
just  cause  of  action  against  Arthur  Chillas,  and  that  such  cause  of 
action  does  exceed  in.  value  fifty  dollars.  Affirmed  and  subscribed 
at  New  Castle,  the  11th  of  November,  A.  D.  1845; 

Before  (Signed)  Chs.  Brooks. 

J.  C.  Mansfield,  Proth'y. 

Bayard,  for  plaintifl'  in  error. —  This  act  is  peremptory,  and  ap- 
plies to  the  case.  There  is  one  exception,  and  the  party  is  bound 
to  bring  himself  within  it :  "  Excepting  only  that  if  the  plaintiff 
shall  make  oath  before  issuing  the  .writ,  before  the  clerk  or  his  de- 
puty, or  some  judge  of  the  court,  that  the  person  to  be  named  as 
plaintiff  in  the  writ  has  a  just  cause  of  action  against  the  person  to 
be  named  defendant  therein,  and  that  such  cause  of  action  does  not 
exceed  in  value  fifty  dollars,  and  such  oath  or  affirmation  shall  be 
reduced  to  writing,  signed  by  the  party  making  it,  certified  by  the 
officer  or  judge,  and  filed  in  the  cause."  If  no  affidavit  is  filed  costs, 
are  disallowed  of  course;  if  an  insufficient  affidavit  is  filed,  it  is  a 
nullity. 

A  statutory  affidavit  must  be  in  all  respects  sufficient.  It  cannot 
be  supplied,  nor  contradicted.  Supplementary  affidavits  are  never 
allowed,  nor  counter  affidavits  permitted,  even  in  affidavits  to  hold 
to  bail;  much  less  in  an  affidavit  which  is  the  foundation  of  a  judg- 
ment. (2  Eng.  Com.  L.  155;  16  C.  L.  R.  359;  7  Taunt.  405;  8 
East  R.  106;  1  Eng.  Com.  L.  353;  11  East  R.  315;  6  Taunt.  192.) 

The  principle  is,  that  the  court  can  make  no  intendment  to  help 
out  such  affidavits.  They  are  allowed  as  an  act  of  the  party  abso- 
lutely settling  the  liability  of  another,  without  any  power  of  con- 
tradiction.    There  is  no   remedy  but  by   indictment   for  perjury. 
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The  aflBaut  is  held,  therefore,  to  the  utmost  strictness.  (8  Eng. 
Com.  L.  Rep.  32.) 

Thia  is  much  stronger  in  the  case  of  a  statutory  affidavit  prescri- 
bing the  form,  than  in  relation  to  affidavits  to  hold  to  bail  under 
statute  12  Geo.  I,  chap.  19,  which  merely  requires  the  party  to 
swear  to  indebtedness.  They  have  even  held  him  to  the  letter.  (2 
Wils.  Rep.  224.) 

No  supplemeptal  affidavit  to  such  an  affidavit  as  this  could  be  al- 
lowed. The  court  have  nothing  to  do  with  it.  They  may  very 
well  allow  an  affiant  in  making  an  affidavit  before  them  on  a  motion 
or  rule,  to  perfect  it  by  supplement;  but  this  is  an  affidavit  filed  be- 
fore the  clerk;  prior  to  suit  brought;  in  compliance  with  a  statute; 
to  bring  the  party  within  the  exception;  to  entitle  him  to  recover 
costs  against  Arthur  Chillas;  absolutely  and  without  any  power  of 
contradiction  or  resistance;  it  must  be  therefore  such  as  the  law  re- 
quires to  the  fullest  extent,  to  give  the  party  the  benefit  of  it.  It 
is  a  condition  precedent;  before  issuing  the  writ;  and  can  no  more 
be  supplied  afterwards  by  intendment  than  it  can  by  supplementary 
affidavit.  If  it  is  not  good  at  the  moment  of  issuing  the  writ,  to 
save  costs,  it  never  can  be  made  so  after. 

This  affidavit  is  not.  It  is  a  nullity.  It  subjects  no  person  to 
indictment  for  perjury;  nor  was  it  ever  in  a  judicial  proceeding,  for 
not  being  authorized  by  the  statute,  it  was  not  in  the  course  of  a 
judicial  proceeding.      (1  Pet.  Rep.   333,  343,  Elliott  vs.  Piersoll.) 

2.  There  is  nothing  to  show  that  this  affidavit  was  filed  before 
issuing  the  writ,  or  was  ever  filed  at  all.  The  act  requires  that  the 
affidavit  shall  be  "  filed  in  the  cause  "  before  the  writ  is  issued. 

Mr.  Huffiugtun.  for  defendant  in  error. —  This  is  a  question  of 
fact  rather  than  of  law ;  whether  it  appears  by  the  record  that  -Chris- 
topher Brooks,  before  issuing  his  writ  against  Arthur  Chillas,  made 
before  the  prothonotary  and  filed  in  the  cause  such  an  affidavit  as 
the  act  of  assembly  requires  to  entitle  himself  to  costs.  No  defect 
is  pointed  out,  but  the  omission  of  the  name  of  Christopher  Brooks  in 
the  body  of  the  affidavit,  when  he  signed  it,  and  the  clerk  certifies 
that  he  made  it.  The  omission  was  merely  that  of  the  clerk.  The 
affidavit  makes  no  sense  without  supplying  the  name  of  Christopher 
Brooks,  and  the  signature  authorizes  such  intendment. 

Bayard. —  Neither  the  jurat,  nor  the  signature,  nor  the  certifi- 
cate, are  any  part  of  the  affidavit.  You  look  to  the  body  of  the 
affidavit  above  to  see  what  it  contains;  and  if  above,  unaided  by  any 
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thing,  it  does  not  fully  come  up  to  the  requirements  of  the  statute, 
it  is  a  nullity;  and  there  is  no  power  to  supply  its  defects.  It  stands 
unsusceptible  of  contradiction  by  the  defendant,  and  equally  un- 
susceptible of  confirmation  by  any  after  act  of  or  for  the  plaintiff. 

The  Court  k'ing  of  o])inion  that  tbe  attidavit  was  insufficient,  re- 
versed the  judgment  of  the  court  below. 

Bayard,  for  plaintiff  in  error. 

Hn/fington.  for  defendant  in  error. 


JAMES  C.  PRITCHETT,  surviving  partner  of  William  Pritchett, 
dec'd.,  partners  as  Wm.  &  James  Pritchett  vs.  JEHU  CLARK 
and  THOMAS  CLARK,  trading  as  Jehu  &  Thomas  Clark. 

The  judgments  of  the  State  courts  are  conclusive  in  all  the  States,  under  the 

Constitution  of  the  United  States. 
If  the  jurisdiction  of  the  court  appear  by  the  record,  it  is  conclusive;  and  the 

defendant  cannot  plead  against  the  record  that  he  was  not  served  with 

process,  and  did  not  appear. 

Question  reserved  by  the  Superior  Court  on  the  plea  of  nul  tiel 
record,  in  an  action  of  debt  on  a  foreign  judgment.  Heard  at  June 
term,  1847,  before  all  the  judges. 

The  plaintiff  declared  in  debt  upon  a  Pennsylvania  record.  The 
declaration  set  out  the  judgment,  in  short,  in  the  usual  way,  with  a 
talitur  processum;  only  averring  that  by  certain  proceedings  in  th{ 
District  Court  of  the  city  and  county  of  Philadelphia,  a  judgment 
to  a  certain  amount  was  recovered  at  the  suit  of  the  plaintiffs, 
against  Jehu  Ctnrl-  and  Thomas  Clark,  defendants:  "as  by  tht 
record  and  proceedings  thereof  remaining  in  the  said  District  Court 
more  fully  appears,  a  copy  whereof  duly  authenticated,  the  plain* 
tiff  here  in  court  produceth."  The  record  of  the  District  Court 
showed  that  the  suit  in  which  judgment  was  there  recovered,  wai 
commenced  by  capias  against  Jehu  Clark  &  Thomas  Clark,  as  part 
ners.  The  writ  was  returned  "  C.  C.  and  B.  B.''  On  motion  of 
Thomas  Budd,  a  rule  was  laid  on  plaintiff  to  show  cause  of  action 
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and  why  defendant  should  not  be  discharged  on  common  bail. 
Affidavit  filed  and  rule  dismissed;  and  special  bail  entered  by  Thomas 
Clark  alone.  Affidavit  of  defence  made  by  Thomas  Clark.  The 
declaration  was  filed  against  both  defendants;  and  plea  for  both  by 
"  Thomas  A.  Budd,  attorney  for  defendants."  Depositions  taken 
on  both  sides;  the  death  of  William  Pritchett  suggested;  trial  by 
jury,  and  verdict  and  judgment  for  plaintiffs  for  $485  45. 

Wales. —  To  the  original  action,  which  was  an  action  of  debt  on  a 
judgment  in  the  Court  of  Common  Pleas  of  the  city  and  county  of 
Philadelphia,  in  the  State  of  Pennsylvania,  the  defendant  put  in  the 
plea  of  nul  tiel  record  and  fourteen  other  pleas,  among  which  was  a 
special  plea  that  he  was  not  served  with  process,  and  had  no  notice, 
and  did  not  appear  to  the  suit  in  Pennsylvania;  to  which  the  plaintiff 
demurred;  and,  on  hearing  the  demurrer,  judgment  was  given  in 
favor  of  the  demurrant  on  all  the  pleas  but  the  ninth,  (now  the 
fourth,)  on  which  Judgment  was  given  against  the  demurrer  on  the 
ground  that  the  record  of  the  Pennsylvania  judgment  was  not  set 
out  in  the  pleadings,  but  merely  referred  to.  The  case  went  down 
and  the  Superior  Court  allowed  the  plaintiff  to  amend,  after  which 
the  Court  of  Appeals  gave  judgment  for  the  plaintiffs.  But  the 
plea  of  nul  tiel  record  still  remains  untried,  and  the  questions  arising 
under  that  plea  are  now  up. 

1.  Where  the  record  shows  an  appearance  in  the  suit  below,  the 
defendant  is  estopped  in  any  other  court  in  a  suit  on  the  judgment 
to  deny  his  appearance.  This  was  the  decision  of  the  Court  of  Ap- 
peals. [4  Harr.  Eep.  280.]  The  question  is  now,  whether  the 
appearance  of  the  defendant,  Jehu  Clark,  is  shown  by  this  record. 

A  judgment  of  one  of  the  States  is  of  higher  validity  than  a  for- 
eign judgment,  being  made  by  the  Constitution  of  the  Ilnfted  States 
of  the  same  force  in  all  the  States  as  in  the  State  where  rendered. 
And  the  court  is  not  to  look  beyond  the  record.  If  an  attorney 
appears  for  the  defendant,  it  is  conclusive  without  service.  Here 
is  not  only  the  return  of  the  sheriff  of  C.  C.  and  B.  B.,  but  the  narr 
against  both  defendants;  the  appearance  of  both;  plea  for  both; 
trial  and  judgment  against  both;  commissions  taken  out  for  both. 
This  is  abundant  evidence  of  the  notice  to  and  appearance  of  the 
defendant,  Jehu  Clark.     [17  Ver.  Eep.  320;  2  Hill's  Rep.  64.] 

This  question  was  in  effect  determined  on  the  former  argument, 
for  the  replication  to  the  ninth  plea  denied  the  appearance  by  record, 
and  brought  it  up. 
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The  following  cases,  however,  establish  that  the  judgment  itself  is 
conclusive  as  to  the  appearance  of  the  parties,  and  the  proceedings 
previous  to  judgment  need  not  be  pleaded.  [10  Pick.  Rep.  1;  2 
Burr.  Hep.  098;  Collyer  Part.  411;  12  Serg.  &  Rawle  243;  5 
Wend.  Rep.  63;  5  Johns.  Rep.  300;  2  ib.  87;  2  Johns.  Cases  350; 
1  Pet.  C.  C.  Rep.  157.] 

Bates,  jr. —  The  only  question  is,  whether  the  record  here  pre- 
sented supports  the  judgment  on  which  this  action  is  brought.  The 
question  of  the  effect  of  that  record  has  been  decided  against  us. 
We  now  deny  that  there  is  any  record  which  supports  the  judgment. 
We  deny  that  there  is  or  ever  was  a  judgment. 

1.  A  judgment  rendered  against  a  person  who  has  not  been  made 
a  party  to  the  action  by  service  of  process  or  voluntary  appearance, 
is  a  nullity;  unavailable  for  any  purpose. 

2.  Such  a  judgment  needs  no  reversal  to  avoid  it.  The  want  of 
process  or  appearance  is  not  merely  error,  it  is  an  absence  of  juris- 
diction, and  renders  the  whole  proceeding  void.  This  is  not  con- 
troverting the  judgment;  it  is  denying  its  existence.  It  is  no  judg- 
ment without  jurisdiction.  The  w^ant  of  jurisdiction  makes  it  en- 
tirely void  for  any  purpose  whatever.  [2  Pet.  Dig.  537;  1  Pet. 
Rep.  340;  13  Pet.  511;  3  Howard  U.  S.  Rep.  750;  15  Johns.  121, 
Borden  vs.  Fitch;  11  Verm.  Rep.  643-5;  Day's  Dig.  286,  (59.)] 

3.  When  the  record  of  the  original  judgment  fails  to  show  the 
service  of  process  or  appearance,  it  cannot  be  presumed  or  intended. 
Unless  the  record  show  it  the  judgment  is  void.  It  is  no  judgment 
whatever.  [6  Wend.  447,  42,  Shumway  vs.  Stillman;  13  ib.  407, 
Bradshaw  vs.  Heath;  3  Wilson  279,  Fisher  vs.  Lane;  11  Wend. 
Rep.  648;  7  Missou.  Rep.  464;  2  Ark.  Rep.  124;  5  ib.  410.]  I  de- 
ny altogether  the  position  taken  that  the  proceedings  below  anterior 
to  judgment  need  not  be  shown  in  an  action  on  the  judgment. 
The  record  must  show  the  authority  of  the  court  to  render  judgment 
in  the  case,  or  there  is  no  judgment. 

4.  The  record  of  the  judgment  on  which  this  action  is  brought,  does 
not  show  either  that  Jehu  Clark  was  served  with  process  in  the 
original  action,  or  that  he  appeared  to  it  in  person  or  by  attorney, 
or  was  in  any  way  made  a  party  to  it.  Taking  the  whole  record 
together,  it  shows  the  contrary.  If  the  defendant  was  not  served 
with  process,  or  in  this  case  arrested  on  the  capias,  the  court  could 
not  get  jurisdiction  of  his  person  without  some  act  of  his  submitting 
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himself  to  the  jurisdiction.  The  plaintiff  could  not  make  him  a 
party  by  accepting  common  appearance.  The  evidence  of  the  ar- 
rest is  C.  C.  and  B.  B.,  which  may  be  cepi  corpora  and  bail  bonds, 
or  cepi  corpus  and  bail  bond,  referring  to  Thomas  Clark  alone. 
This  return  must  be  judged  of  by'  the  rest  of  the  record.  [17  Serg. 
&  Kawle  453. 1  Then  follows  a  rule  on  the  defendant  to  give  special 
bail;  and  the  actual  entry  of  special  bail  by  Thomas  Clark  alone. 
This  is  conclusive  that  the  sheriff's  return  of  C.  C.  and  B.  B.  had 
reference  to  Thomas  Clark  alone.  What  evidence  does  it  afford 
that  Jehu  Clark  voluntarily  appeared  in  person  or  by  attorney? 
He  did  not  appear  personally.  Did  Thomas  Budd  appear  for  him? 
Mr.  Budd  had  first  appeared  in  the  case  for  one  defendant;  made  a 
motion  for  him ;  and  an  agreement  in  relation  to  executing  com- 
missions for  one. 

The  only  argument  to  show  that  Budd  did  appear  for  Jehu  Clark, 
is  the  general  entry  by  the  clerk  of  the  plea  for  defendants.  A 
note  of  that  kind  by  the  clerk,  which  is  contradicted  by  all  the  rest 
of  the  record,  cannot  avail  over  the  record  itself;  and  especially  in 
a  record  containing  as  many  evidences  of  carelessness  and  negli- 
gence as  this  does.  The  caption  of  the  case  is  Pritchett  and  others 
vs.  Clark  and  others,  though  there  was  but  one  plaintiff;  and 
Mr.  Brown  is  made  the  attorney  for  plaintiffs.  The  suit  was  com- 
menced in  1830,  and  ended  in  1836,  and  there  is  not  a  continu- 
ance on  the  whole  record;  there  is  a  trial  without  reference  to 
the  plea  or  issue  joined.  Particularly  in  Pennsylvania,  the  entry 
of  an  appearance  for  defendants  could  not  make  Jehu  Clark  a 
party.  He  could  become  a  party  only  by  filing  special  bail;  or 
common  bail  on  the  express  waiver  by  plaintiff  of  special  bail. 
The  declaring  against  him  is  not  in  Pennsylvania  a  waiver  of 
special  bail.  [2  Dall.  Rep.  Ul ;  1  Troub.  <£•  Haly.  Pr.  206.] 
Where  the  defendant  has  not  been  served  with  process,  no  appear- 
ance can  be  accepted  or  made  for  him,  without  a  special  entry  that 
the  attorney  appears  for  him  by  name.  Such  an  entry  as  will  give 
a  clear  remedy  against  the  attorney  if  he  appears  without  authority. 
[4  Hen.  &  Munf.  Rep.  293,  302,  362,  (Va.)  Moss  vs.  Moss'  adm'r.; 
3  Dana  Rep.  214,  (Ky.,)  DeWolf  vs.  Mallett's  adm'r.]  The  gene- 
ral entries  on  the  record  that  the  defendants  appear  or  plead,  &c., 
have  reference  only  to  the  parties  served.  A  mere  entry  cannot 
make  an  appearance.  [1  Howard  Rep.  527,  (Miss.,)  Pettiman  vs. 
Planters'  Bank;  6  Pick.  Rep.  232,  Hall  vs.  Williams.] 
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5.  The  general  authority  of  a  partner  to  bind  his  co-partner  is 
limited  to  the  purpose  of  transacting  the  partnership  business;  and 
does  not  confer  the  power  of  submitting  to  arbitration,  appearance 
to  suits,  &c.  [1  Holt.  141;  3  Eng.  C.  L.  R.  64;  ib.  50;  3  Bing. 
101;  1  Peters  222;  1  Chitty  707;  18  Eng.  C.  L.  R.  209,  96;  1 
Wend.  Rep.  211 ;  1  Watts  &  Serg.  340.] 

6.  Even  if  a  partner  can  bind  his  co-partner  by  his  appearance, 
he  must  do  so  expressly,  and  in  the  case  of  capias  he  can  do  so  only 
by  filing  special  bail  for  both,  otherwise  his  appearance,  however 
general,  will  be  restricted  to  himself.  [2  Trouh.  &  Hal.  Pr.  431 ; 
Colly  Part.  44.] 

7.  If  the  paper  produced  as  a  record  is  a  record  at  all,  it  varies 
materially  from  that  declared  on — 1.  In  the  amount.  The  judg- 
ment declared  on  is  for  $487,  and  six  cents  costs;  the  record  pro- 
duced is  the  record  of  a  judgment  for  $487;  and  $18  costs.  The 
fllighest  variance  in  this  matter  is  fatal,  for  it  is  matter  of  descrip- 
tion.    [1  Chit.  Plead.  357;  4  Wend.  Rep.  207.] 

Bayard,  for  defendant. —  The  first  question  is,  whether  there  is 
any  record  in  this  case;  the  second  is,  whether  the  record  produced 
corresponds  with  the  record  declared  on.  A  record  which  is  a  nullity 
is  no  record,  and  a  judgment  without  jurisdiction  is  a  nullity.  Juris- 
diction is  of  the  subject  matter,  and  of  the  person.  A  judgment  re- 
covered without  a  proper  jurisdiction  over  the  subject  and  the  pro- 
perty, is  not  conclusive  when  sued  on  in  another  State,  but  nul  tiel 
record  is  a  good  plea  in  any  such  action.  As  in  all  cases  com- 
menced by  attachment  of  the  property;  no  judgment  can  bind  the 
person. 

It  is  a  well  settled  principle,  founded  as  it  is  stated  in  general 
justice,  that  a  judgment  is  -a  nullity  unless  the  court  has  jurisdic- 
tion of  the  party  by  service  of  process  or  appearance:  or  of  the 
property  by  proceedings  which  bind  it. 

If  in  a  judgment  in  a  case  where  the  jurisdiction  is  founded  on  a 
seizure  of  the  property  the  person  will  not  be  bound,  and  the  judg- 
ment is  a  nullity  as  to  the  person,  it  must  be  that  in  an  action  with- 
out service  of  process  or  attachment  of  property,  the  judgment  must 
be  a  nullity.  The  jurisdiction  of  the  court  giving  judgment  may  always 
be  inquired  into.  The  case  of  Mills  vs.  Durvee  has  been  qualified, 
and  also  Hampton  vs.  McConnell.  [1  Peters'  Rep.  340,  Elliott  vs. 
PiersoU;  Howard  V.  S.  Rep.  750,  762;  13  Peters  Rep.  511,  Wil- 
cox vs.  Jackson;  13  ih.  412,  324,  326,  McElmoyle  vs.  Cohen.]      Be- 
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fore  examining  whether  there  was  any  appearance  here,  I  shall  ex- 
amine the  position  that  one  partner  may  appear  for  another.  The 
authorities  cited  on  the  other  side  for  this  do  not  support  it,  and  if 
they  did  they  need  support  themselves,  for  it  is  against  principle. 
The  only  ground  on  which  one  partner  can  do  any  act  for  another, 
is  assent  either  express  or  implied.  There  is  no  authority  for  one  part- 
ner to  submit  to  arbitration  for  another.  The  dictum  cited  for  it  is 
Collyer  Part.  411,  which  refers  to  Dampier  arguendo;  but  refer- 
ring to  the  remark  of  Dampier,  7  T.  R.  208,  it  appears  that  he 
said  no  such  thing.  And  the  argument  of  Lord  Kenyon  in  p.  210, 
as  ruling  that  case,  has  precisely  the  same  application  against  the 
right  of  one  partner  to  appear  for  another. 

Judge  Duncan,  in  12  Serg.  &  Rawle  243,  says  it  is  now  held  that 
one  partner  may  appear  for  another,  and  he  cites  7  T.  Rep.  208, 
per  Dampier  arguendo.  That  is  a  strange  authority  to  speak  of 
as  a  holding.  Kent  lays  down  the  contrary  as  a  principle  in  Eng- 
land and  the  United  States,  with  the  exception  of  Pennsylvania, 
and  Ohio;  but  it  is  even  doubtful  as  to  Pennsylvania,  notwithstand- 
ing the  dictum  of  Judge  Duncan;  for  the  contrary  seems  to  be  re- 
cognized by  the  court  in  1  Serg.  &  Watts.  340;  11  Eng.  C.  L.  R. 
50;  3  Ring.  101.  One  partner  cannot  bind  another  by  submission 
to  arbitration,  even  for  matters  arising  out  of  partnership  business. 
[1  Chitty's  Rep.  707;  18  C.  L.  R.  209;  1  ib.  322;  18  ih.  96.] 

But  independently  of  the  law  there  is  nothing  in  the  facts  of  the 
case  or  pleading  which  shows  a  partnership  between  these  defen- 
dants. The  allegation  of  the  plaintiff  that  they  are  partners  does 
not  prove  it.  It  might  have  been  the  very  issue  in  the  cause.  If 
then  the  appearance  of  Thomas  Clark  could  have  charged  Jehu 
Clark  as  a  partner,  the  appearance  must  be  as  a  partner  to  esta- 
blish the  partnership.  Is  there  any  thing  to  show  the  appearance 
of  this  defendant,  to  give  the  District  Court  of  the  city  and  county 
of  Philadelphia  jurisdiction?  On  the  face  of  the  record  it  appears 
from  the  very  title  of  the  court,  that  it  is  a  court  of  special  and  limited 
jurisdiction ;  and  it  is  well  settled  that  in  the  records  of  such  a  court, 
the  jurisdiction  must  be  stated,  or  the  judgment  is  not  a  record. 

But  concede  that  this  is  a  court  of  general  jurisdiction,  the  ap- 
pearance must  be  plainly  shown  to  give  the  jurisdiction.  Even  in 
England,  where  the  record  is  but  prima  facie  evidence  in  a  suit  upon 
it,  this  is  required.  Much  more  will  it  be  required  here,  where 
8wch  judgments  are  conclusive  and  binding;  and  most  of  all  if  this 
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court  holds  to  the  opinion  expressed  on  a  former  argument  of  this 
cause,  that  the  statement  on  the  record  cannot  be  controverted.  If 
the  dangerous  doctrine  be  established  that  an  appearance  when  stated 
on  the  record  cannot  be  denied;  will  not  this  court  also  require  that 
such  appearance  shall  be  plainly  stated  and  not  merely  made  out  by 
argument  or  supposition.  [9  East.  Rep.  192. J  As  to  the  idea  that  a 
judgment  may  be  pleaded  without  the  narr.  or  previous  pleadings, 
it  is  perfectly  well  established  in  our  practice  that  it  cannot.  And 
the  cases  cited  when  examined  do  not  support  the  principle. 

Does  the  record  show  an  appearance?  Appearance  must  be  an  act. 
On  a  capias  the  appearance  must  be  by  putting  in  special  bail,  unless 
the  other  party  at  his  request  waives  the  special  bail  and  consents 
to  take  an  appearance  on  entering  common  bail.  In  that  case 
there  must  be  an  entry  of  the  appearance  of  common  bail  and  a  dis- 
charge of  the  appearance  bail.  If  a  man  be  arrested  on  a  capias 
and  gives  a  bail  bond,  would  the  entry  on  the  record  of  an  attor- 
ney's name,  discharge  the  obligation  of  the  appearance  bail?  If 
C.  C.  and  B.  B.  mean  any  thing  that  would  show  service  of  process 
upon  Jehu  Clark,  it  necessarily  shows  that  he  entered  into  a  bail 
bond,  and  the  record  showing  no  special  bail  put  in  by  him,  there 
was  no  appearance.  The  marking  of  an  attorney's  name  can  nev- 
er be  an  appearance  for  a  defendant  in  an  action  commenced  by 
capias,  though  it  might  be  in  a  summons  case;  a  party  has  the 
right  to  an  attorney  before  appearance,  as  well  as  after.  It  is 
not,  therefore,  the  marking  of  an  attorney's  name,  but  the  act  of 
giving  special  bail,  that  makes  an  appearance.  The  first  act  of 
Mr.  Budd,  the  attorney,  is  to  lay  a  rule  to  show  cause  why  the 
defendant  should  not  be  discharged  on  filing  common  bail,  and  on 
the  dismissal  of  this  rule  special  bail  was  put  in  by  Thomas  Clark 
alone.  The  evidence  up  to  this  point  is  all  against  the  appear- 
ance of  Jehu  Clark;  and  the  only  evidence  presented  on  the  record 
is  the  signature  of  Mr.  Budd,  as  defendants  attorney,  though  he 
afterwards  signs  himself  "attorney  for  defendant."  As  to  the  com- 
missions and  depositions,  they  are  no  part  of  the  record,  though 
the  evidence  presented  by  them  on  this  question  is  of  the  same 
doubtful  character.     [Hen.  &  Munf.  393;  3  Dana's  Rep.  213.] 

Variance — fatal  on  two  grounds. — 1.  The  amount  of  the  judg- 
ment is  different.  2.  The  question  reserved  in  the  Superior  Court 
at  the  May  term,  1840,  under  the  plea  of  nul  tiel  record,  was 
whether  the  record  then  in  that  court  supported  the  plea.     The  re- 
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cord  now  produced  is  certified  under  a  subsequent  date,  with  a 
plainly  substituted  leaf,  containing  the  copy  of  the  docket  entries 
of  the  judgment  in  the  District  Court  of  Pennsylvania;  and  as  we 
alledge,  containing  different  entries  from  the  former  record.  The 
plaintiff  must  fail  unless  he  produces  the  record  on  which  this  ques- 
tion was  reserved.  He  may  claim,  and  possibly  have,  the  right  to 
obtain  an  additional  record;  and  a  changed  record,  if  the  clerk  of 
the  District  Court  would  verify  it  by  the  seal  of  the  court;  but  he 
must  also  take  the  consequences  if  the  date  of  the  newly  certified 
record  throws  him  out  of  court. 

Wales,  in  reply. —  It  is  a  very  strange  position  now  taken  by  the 
defendants,  that  under  the  plea  of  nul  tiel  record  the  defence  now 
set  up  of  want  of  jurisdiction  over  his  person  can  be  insisted  on. 
And  that  after  he  had  pleaded  the  same  matter  to  the  judgment, 
and  after  the  court  had  denied  that,  he  is  now  at  liberty  to  contro- 
vert the  record  of  the  judgment  in  the  District  Court.  If  this  mat- 
ter could  now  be  presented  under  the  plea  of  nul  tiel  record,  why 
did  they  tender  an  issue  in  fact  on  the  want  of  jurisdiction?  What 
is  to  be  tried  under  the  plea  of  nul  tiel  record?  Certainly  nothing 
but  the  existence  of  the  judgment  declared  on.  It  cannot  be  im- 
peached. It  is  to  "have  full  faith  and  credit" — the  same  faith  and 
credit  as  it  has  in  the  District  Court  of  the  city  and  county  of  Phila- 
delphia.   This  is  the  injunction  of  the  constitution. 

But  the  question  itself  is  put  to  rest  by  the  judgment  already  ren- 
dered by  this  court  in  the  same  case,  and  between  these  same  par- 
ties, that  this  judgment  cannot  be  attacked  here  on  any  ground, 
even  for  want  of  jurisdiction.  Neither  can  a  party  on  the  plea  of  nul 
tiel  record,  take  any  objection  to  it  which  he  might  have  availed  him- 
self of  by  plea.  [11  Meeson  &  Welshy  Exch.  R.  51,  Cox  vs.  Brown.] 
Narr.  on  a  judgment  against  A.;  record  produced  shows  judg- 
ment against  A.  and  others;  objected  to  for  variance;  non  alloca- 
tur, for  it  should  have  been  pleaded  in  abatement.  The  variance 
in  this  case  in  the  amount  of  the  judgment  might  have  been  brought 
up  80  as  to  be  objected  to,  if  instead  of  the  plea  of  nul  tiel  record 
the  defendant  had  craved  oyer,  set  out  the  record,  and  demurred. 
Having  omitted  this,  he  cannot  insist  upon  it  under  this  plea.  [1 
Hill's  Rep.  476;  1  Peters'  Rep.  317.  |  But  there  is  no  variance  in 
point  of  fact.  The  judgment  is  set  out  as  it  was  rendered.  It  wa& 
not  necessary  to  set  out  the  costs.  The  narr.  goes  for  the  debt  alone. 
[1  Chit.  PI.Z47;  9  Johns.  Rep.  81;  1  Cow,  Rep,  309.] 
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But  ]\Ir.  Bayard  has  discovered  that  the  evidence  of  the  District 
Court's  judgment  has  been  obtained  since  the  issue  on  the  plea  of 
nul  tiel  record  was  made  up  and  reserved  for  hearing,  by  a  new 
copy  of  that  record :  to  be  sure  it  has,  and  a  new  one  mighf  be  pro- 
cured every  day.  This  issue  is  not  upon  any  copy,  which  is  but  the 
evidence  of  the  judgment.  The  issue  is  on  the  judgment  itself.  A 
copy  taken  yesterday  is  as  good  evidence  of  the  judgment  as  any 
other  copy  can  be,  if  it  is  properly  authenticated.  Does  this  re- 
cord show  any  appearance?  It  does,  as  has  been  heretofore  so 
determined  by  this  court.  The  attorney  appeared  for  both  defen- 
dants; pleaded  for  both;  allowed  a  verdict  and  judgment  to  go 
against  botji.  The  commissions  were  issued  for  depositions  in  be- 
half of  both  defendants,  and  executed  by  the  defendant's  counsel 
here. 

If  it  be  true  as  the  defendant  insinuates,  that  Mr.  Budd  never 
appeared  for  him,  and  had  no  authority  to  appear  for  him,  why 
has  no  application  been  made  to  the  District  Court  for  relief 
against  the  judgment  on  this  ground?  or  why  has  no  suit  been 
brought  against  Mr.  Budd  for  appearing  without  authority?  The 
defendant  is  not  without  remedy  or  redress.  He  has  abundant  re- 
medy in  the  court  which  rendered  the  judgment,  and  which  would 
vacate  it  if  it  appeared  that  Mr.  Budd  had  never  appeared  for  this 
defendant;  and  full  redress  against  Mr.  Budd,  if  he  appeared  with- 
out authority. 

Mr.  Bates  re})lied  to  the  authorities  cited,  to  show  that  a  variance 
cannot  be  noticed  on  a  plea  of  nul  tiel  record;  that  they  were  not 
cases  of  variance  at  all.  He  cited  in  reply  1  Chitty  Plead.  481 ;  4 
Wend.  Rep.  207. 

The  Chancellor  pronounced  the  judgment  in  favor  of  plaintiff, 
and  delivered  the  opinion  of  a  majority  of  the  court  orally;  taking 
the  same  ground  and  supporting  it  by  the  same  general  reasoning, 
as  was  presented  by  him  in  the  same  case  at  June  term,  1840.  [3 
Harr.  Rep.  248.] 

Judge  Harrington  dissented. 

Harrington,  Judge: — I  am  obliged  to  dissent  from  the  opinion 
of  the  court;  upon  the  principles  heretofore  stated  in  the  former 
decisions  of  this  case.  My  opinion  on  the  great  question  then,  and, 
as  T  think,  now  involved,  has  been  since  confirmed  by  the  cases  of 
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Voorheos  vs.  U.  S.  Bank;  Elliott  \s.  Piersoll ;  McElmoyle  vs. 
Cohen;  Wilcox  vs.  Jackson;  and  the  case  in  3  Howard  750,  763, 
in  the  Sui^reme  Court  of  the  United  States,  recognizing  Judge 
Story's  restriction  of  the  principle  supposed  to  be  decided  by  that 
court  in  Mill<t  vs.  Dnryee;  and  which  was  decided  by  Judge  Wash- 
ington, on  the  New  Jersey  circuit,  in  Fields  against  Gibhs. 

The  principle  as  I  understand  it  to  be  settled  by  these  later  cases 
in  the  Federal  courts,  and  in  most  of  the  State  courts,  in  reference 
to  the  conclusiveness  of  judgments  of  other  States,  is  this:  that  al- 
though full  faith  and  credit  are  to  be  given  in  each  State  to  the  ju- 
dicial proceedings  of  every  other  State  "  this  does  not  prevent  an 
inquiry  into  the  jurisdiction  of  the  court  in  which  the  original  judg- 
ment was  given  to  pronounce  it;  or  the  right  of  the  State  itself  to 
exercise  authority  over  the  person  or  the  subject  matter."  [3 
Story's  Com.  183.  |  The  judgment  is  conclusive  and  cannot  be  con- 
troverted, either  collaterally,  or  in  an  action  of  debt  directly  upon 
it;  nil  debet  is  not  a  good  plea  in  such  action;  the  plea  must  be  nul 
tiel  record;  or  a  special  plea  denying  the  jurisdiction:  yet  whether 
the  act  which  purports  to  be  a  judgment  is  a  judgment,  or  the  paper 
is  a  record,  depends  not  merely  on  its  authentication  by  certificate 
and  seal,  but  on  the  jurisdiction  of  the  court  professing  to  render 
the  judgment  over  the  parties  and  subject  matter  of  the  suit.  "  The 
line  which  separates  error  in  judgment  from  the  usurpation  of  pow- 
er is  very  definite;  and  is  precisely  that*  which  denotes  the  cases 
where  a  judgment  or  decree  is  reversible  only  by  an  appellate 
court,  or  may  be  declared  a  nullity  collaterally,  when  it  is  offered  in 
evidence  in  an  action  concerning  the  matter  adjudicated,  or  pur- 
porting to  have  been  so.  In  the  one  case  it  is  a  record  importing 
absolute  verity;  in  the  other  mere  waste  paper:  there  can  be  no 
middle  character  assigned  to  judicial  proceedings,  which  are  irre- 
versible for  error."  [Voorhees  vs.  Bank  United  States,  10  Peters' 
Rep.  449.]  In  the  one  case  it  cannot  be  controverted;  in  the  other 
it  is  not  merely  controverted,  but  its  existence  is  denied.  If  an  act 
of  usurpation  in  the  tril)unal  professing  to  render  it,  it  is  no  judg- 
ment; it  is  a  mere  nullity,  and  the  assumed  record  of  that  nullity 
is  mere  waste  paper.  The  essentials  of  jurisdiction  to  render  a 
judgment  must,  therefore,  appear  on  the  record  of  that  judgment 
to  entitle  it  to  any  credit  or  consideration  whatever;  it  must  bring 
with  it  not  merely  authentication  by  certificate  and  seal,  but  that 
which  is  necessary  to  its  own  existence,  the  institution  of  a  suit; 
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the  notice  to  or  appearance  of  the  parties;  and  whatever  is  essen- 
tial as  a  basis  of  the  power  to  give  judgment. 

I  cannot  perceive  why  this  does  not  come  up  on  a  plea  of  nul  tiel 
record  as  well  as  any  other  plea.  True  the  only  question  under 
such  plea,  is  whether  there  is  such  a  record  of  such  judgment  as  is 
declared  on,  which  is  the  very  question  of  its  existence.  No  objec- 
tion can  be  taken  under  this  plea,  to  the  judgment,  as  a  judgment, 
but  the  plea  denies  that  any  such  judgment  exists;  that  there  is  any 
such  record  of  the  judgment  declared  on;  and  this  defence,  if  ad- 
missible at  all  under  the  authority  of  the  decisions  referred  to,  sup- 
ports that  plea,  and  is  quite  as  admissible  under  the  plea  of  nul 
tiel  record,  where  the  record  does  not  show  the  jurisdiction,  as  it 
would  be  under  a  special  plea  denying  the  jurisdiction,  where  it 
does  appear  by  the  record.  The  plaintiff  by  his  profert  is  bound  to 
produce  a  record  to  show  a  judgment;  the  plea  denies  that  there  is 
any  such  record  of  any  such  judgment;  and  the  Supreme  Court  says 
in  McElmoyle  vs.  Cohen,  that  the  jurisdiction  or  right  of  the  court 
to  pronounce  judgment  may  be  inquired  into;  and  in  Voorhees 
vs.  BanTc  United  States,  that  where  such  jurisdiction  does  not  ex- 
ist, it  is  a  mere  usurpation  of  power,  the  judgment  is  a  nullity  and 
the  record  mere  waste  paper. 

In  a  case  commenced  as  this  was  in  the  District  Court  of  the  city 
and  county  of  Philadelphia  by  capias,  it  is  not  doubted  that  notice 
to,  or  appearance  of  the  defendant  was  necessary  to  give  the  court 
jurisdiction  to  pronounce  judgment  against  him:  and  unless  this  ap- 
pears by  the  record,  it  does  not  support  the  profert,  and  is  sufficient 
to  exclude  the  paper  as  the  evidence  of  any  judgment.  And  if  the 
record  is  doubtful  on  this  point,  which  it  unqttestionably  is,  that  is 
equally  fatal  to  the  record. 

VOL.  .V.  10 
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DANIEL  HUDSON  vs.  LOWDER  LAYTON. 

The  specific  performance  of  contracts  is  not  a  matter  of  right,  but  rests  in 
the  sound  discretion  of  the  court,  regulated  by  general  rules  and  principles, 
and  not  dependent  on  whim  or  caprice. 

Where  a  contract  respecting  lands  is  in  writing,  and  is  certain,  fair,  equal 
and  mutual,  and  founded  upon  an  adequate  consideration,  a  court  of  equity 
will  decree  a  specific  performance. 

But  if  the  intention  of  the  parties,  or  the  motive,  inducement  or  considera- 
tion for  entering  into  the  contract  can  be  ascertained  only  by  conjecture; 
or  where  by  lapse  of  time  the  case  is  involved  in  doubt  or  uncertainty;  and 
generally,  where  under  the  circumstances  of  the  case,  the  court  is  unable 
to  do  exact  justice  between  the  parties,  a  specific  performance  will  not  be 
decreed;  but  the  complainant  will  be  left  to  his  remedy  at  law. 

The  refusal  of  a  court  of  equity  to  interfere,  inflicts  no  injury  upon  the  com- 
plainant. 

The  decision  in  no  wise  afTects  his  rights  to  proceed  at  law  for  the  recovery 
of  whatever  damages  he  may  be  entitled  to;  but  is  the  mere  declaration  of 
an  opinion,  that  his  case  is  not  one  where  the  aid  of  a  court  of  equity  can 
be  invoked. 

Appeal  from  the  decree  of  the  Chancellor.  Before  Booth,  Chief 
Justice,  Harrington  and  Wootten,  Justices. 

The  bill  was  filed  by  Daniel  Hudson,  administrator  of  Betsey 
AYorkman,  and  stated  that  he  being  in  possession  of  a  farm  and 
three  houses,  &c.,  in  Milford  hundred,  an  action  of  ejectment  was 
commenced  against  him  on  the  demise  of  Lowder  Layton,  in  July, 
1811,  for  one  of  them,  to  which  he  appeared  b}*^  counsel;  and  pend- 
ing said  suit  an  agreement  in  writing  was  entered  into  between  him 
and  Layton,  to  the  following  effect,  viz: — that  Layton,  to  whom 
Hiidson  was  indebted  in  the  sum  of  $1,300,  should  keep  one  of  the 
houses  at  $300,  and  receive  the  rents  of  the  other  property  until 
his  debt  was  paid,  when  he  was  to  convey  it  in  fee  to  Betsey  Hud- 
son :  and  that  Layton,  thereupon,  recovered  judgment  by  consent  in 
the  ejectment  suit,  and  went  into  possession  of  the  property.  Betsey 
Hudson  married  Philip  Workman  and  died,  leaving  one  child,  which 
also  died,  and  its  father  became  its  heir  at  law,  and  on  the  13th  of 
August,  1840,  conveyed  the  property  to  Hudson  in  fee:  that  the 
rents  had  fully  satisfied  Layton's  debt,  and  he  refused  to  convey 
the  property  according  to  his  agreement,  which  was  drawn  by  Lay- 
ton's  counsel,  executed  and  delivered  to  Hudson,  and  performed  on 
his  part.    It  was  in  these  words: —  . 

Dr.  Cr. 

$1,300. — Sadler's    shop — Layton    to    keep— $300. 
All  the  rents  which  may  be  received  from  the  Rounds  farm  and 
the  property  purchased  in  Milford,  excepting  the  Sadler's  shop,  af- 
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ter  the  first  day  of  January  next,  are  to  be  applied  to  the  discharge 
of  Mr.  Layton's  demand  of  $1,300;  and  when  that  demand  is  dis- 
charged, with  interest,  Mr.  Layton  is  to  convey  the  property  in  Mil- 
ford,  excepting  the  shop  aforesaid,  to  Betsey  Hudson,  in  fee;  and 
allowance  is  to  be  made  Mr.  Layton  for  repairs  and  taxes. 

LowDER  Layton, 
Daniel  Hudson. 

The  answer  admitted  that  an  ejectment  was  pending  between 
these  parties  in  1811,  for  certain  property,  and  that  judgment  went 
for  the  plaintiff  by  consent;  but  the  respondent  denied  that  it  was 
in  consequence  of  the  alledged  agreement,  of  which  he  had  no  re- 
collection until  it  was  brought  forward  in  1842  by  Hudson,  in  a  bill 
in  equity,  which  stated  that  it  was  made  at  a  different  time  and  for 
a  different  purpose,  and  on  a  different  consideration,  from  that  now 
set  up;  which  suit  was  after  this  defendant's  answer  filed,  with- 
drawn. The  agreement  was  without  date,  and  the  answer  assigned 
to  it  an  entirely  different  origin,  consideration  and  object,  from 
those  stated  by  the  bill;  and  denied  the  equity  of  the  bill  altogeth- 
er. Tt  alledged  that  the  paper  was  a  memorandum  of  a  proposed 
agreement  between  these  parties  at  the  May  term,  1810,  when  this 
property  of  Hudson  having  been  sold  by  virtue  of  several  judgments, 
in  one  of  which  Layton  had  an  interest,  a  rule  was  obtained  to  set 
aside  the  sale,  and  also  to  vacate  that  judgment,  pending  which  rule 
this  arrangement  was  made,  and  was  immediately  abandoned  by 
Hudson,  who  prosecuted  the  rule,  and  set  the  sale  aside.  The  de- 
fendant also  relied  on  the  lapse  of  time  and  laches  of  complainant, 
as  well  as  the  discrepancies  in  his  own  statements  made  under  oath 
as  to  the  agreement. 

Depositions  were  taken  on  both  sides,  but  the  testimony  was,  from 
the  length  of  time  since  the  transactions  occuri-ed,  indefinite  and 
uncertain. 

The  case  was  argued  by  Mr.  Saulsbury  and  Bates,  jr.,  for  com- 
plainant; and  by  Messrs.  Layton  and  Bayard,  for  the  respondent. 

Bates,  jr. —  The  bill  is  for  specific  performance  of  an  agreement 
for  the  conveyance  of  land.  It  is  not  disputed  that  such  an  agree- 
ment was  made,  though  its  object  is  denied. 

The  defence  set  up  by  the  answer  is — 1.  That  the  agreement  was 
avoided  by  Hudson  himself.     2.  Want  of  consideration. 

The  answer  says  the  agreement  was  made  at  May  term,   1810, 
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pending  a  rule  to  show  cause  why  the  sheriff's  sale  should  not  be 
set  aside.  This  is  matter  not  responsive  to  the  bill,  and  respondent 
is  bound  to  prove  it.  The  proof  of  execution  of  the  agreement  and 
of  the  fact  that  Layton  entered  into  possession,  is  enough  of  itself 
to  put  the  defendant  upon  proof  of  his  answer.  As  to  the  state- 
ments in  the  bill  and  matters  to  which  the  defendant  is  interroga- 
ted, his  answer  puts  complainant  on  proof;  but  matter  not  respon- 
sive to  the  bill,  nor  inquired  for,  goes  for  nothing  unless  proved. 
The  principle  on  which  it  rests  is  that  the  complainant  makes  the 
defendant  a  witness,  and  his  answer  is,  therefore,  evidence.  But  the 
answer  to  matter  not  inquired  for  is  no  evidence.  [1  Johns.  Rep. 
580 ;  8  Cow.  387 ;  14  Johns.  Rep.  63 ;  2  John.  Ch.  Ca.  62,  87 ;  1 
Iredell's  Eq.  Rep.  332 ;  4  Paige  Rep.  113 ;  8  Pick.  113 ;  15  Maine 
Rep.  125;  1  Gill  &  Johns.  281.]  The  defendant  could  have  an- 
swered yea  or  nay  to  the  allegation  and  interrogatory  in  relation  to 
the  execution  of  the  agreement;  every  thing  which  he  has  intro- 
duced in  explanation  of  what  should  have  been  his  answer,  is  volun- 
tary, not  responsive,  and  not  evidence. 

The  defendant  no  where  alledges  from  his  own  knowledge  that 
the  facts  stated  are  true,  in  relation  to  the  date  of  the  instrument. 
[5  Daniels'  Chan.  Pr.  404;  1  Madd.  Ch.  443;  1  Ves.  95;  1  Paige 
Rep.  210.]  The  denial  must  be  positive,  even  when  it  is  respon- 
sive, to  make  it  evidence.  The  defendant  does  not  deny  that 
the  agreement  was  made  pending  the  ejectment;  but  this  must  be 
taken  with  his  previous  statement  that  he  had  no  recollection  of  it. 

The  answer  must  not  only  deny  positively,  but  show  that  the  de- 
nial is  from  knowledge  and  recollection,  to  make  it  evidence  re- 
quiring two  witnesses  to  controvert  it.  [9  Cranch  123;  3  Cond. 
Rep.  319,  325.]  We  are,  therefore,  not  bound  to  meet  the  denial 
of  the  time  of  executing  the  agreement  with  any  evidence  whatever. 
This  testimony  shows  that  the  agreement  was  not  entered  into  pend- 
ing the  rule  to  set  aside  the  sheriff's  sale  in  1810,  but  was  entered 
into  as  a  compromise  of  the  ejectment  cause  in  1813.  The  testi- 
mony is  positive;  pertinent;  unimpeached;  and  must  be  taken  to  be 
true;  it  is  from  members  of  the  family;  speaking  of  the  result  of  a 
law  suit  for  the  house  over  their  heads,  and  not  likely  to  be  forgotten. 
It  was  a  simple  matter  to  recollect,  viz:  that  Hudson  gave  up  the 
property  to  his  opponent,  for  him  to  retain  it,  until  out  of  the  rents 
his  debt  to  Layton  should  be  paid;  he,  then,  to  return  it.  It  is  cor- 
roborated by  circumstances.     At  the  sheriff's  sale  to  which  the  de- 
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fendant  refers  the  agreement,  Layton  was  not  the  purchaser  of  all 
the  property;  another  person  bought  No.  2,  the  Sadler's  shop.  The 
agreement  is  in  the  handwriting  of  Thomas  Clayton  and  Henry  M. 
Eidgely,  the  counsel  of  the  parties.  TDlie  agreement  stated  in  the- 
answer  about  the  rule  to  set  aside  the  sheriff's  sale,  supposes  that 
the  rule  should  be  discharged;  yet  in  violation  of  that  agreement,, 
if  such  had  been  made,  the  rule  was  made  absolute.  Can  we  be- 
lieve that  counsel  would  have  so  violated  an  agreement  made  under 
their  sanction?  There  is  no  inconsistency  in  applying  this  agree- 
ment to  the  compromise  of  the  ejectment  suit  in  1812.  At  that  time 
Mr.  Layton  was  the  purchaser  of  all  the  property,  and  the  parties 
could  make  a  contract  in  reference  to  ISo.  2.  The  ejectment  grew 
out  of  that  purchase.  Layton  bought  all  the  property  at  sheriff's 
sale,  on  a  judgment  of  Walker  Sipple  vs.  Daniel  Hudson,  and  then, 
brought  ejectment.  Hudson  was  in  possession.  Nos.  1  and  3  had 
been  purchased  with  money  derived  from  the  property  of  Mrs.  Hud- 
son, and  the  title  made  to  her  child  Betsey  Hudson.  He  resisted 
the  title  of  Layton  under  the  sheriff's  sale,  on  process  against  him, 
for  this  reason.  The  interest  of  Betsey  Hudson  was  the  subject  of 
controversy  in  the  ejectment;  the  agreement  secures  this  interest  to 
her  as  to  that  part  of  the  property,  and  does  tiot  secure  any  interest 
in  No.  2,  for  she  had  no  interest  in  that.  The  resiiit  of  the  eject- 
ment suit  proves  the  same  thing.  It  was  a  judgment  by  consent; 
the  result  of  a  compromise.  This  is  the  main  question  in  the  cause, 
whether  it  was  made  in  1810,  on  the  pendency  of  the  rule  to  set 
aside  a  sheriff's  return;  or  in  1813,  on  a  compromise  of  the  eject- 
ment suit. 

2.  Has  the  agreement  a  sufficient  consideration.  The  defendant 
himself  assigns  a  consideration  for  the  agreement  he  sets  up.  The 
statute  of  frauds  has  nothing  to  do  with  it.  If  it  were  altogether 
by  parol;  being  entirely  performed  on  our  part,  we  could  compel  a 
complete  performance  on  the  other  side;  and  prove  even  a  parol  con- 
tract. [1  Harr.  Rep.  540,  Townsend  vs.  Houston.]  But  we  have- 
a  written  agreement.  What  does  it  show? — 1.  An  agreement;  for 
it  is  signed  by  both  parties.  2.  That  Layton  had  a  demand  against 
Hudson  for  $1,300.  3.  That  this  demand  was  to  be  paid  by  rents 
of  property  of  which  Hudson  was  in  possession,  and  which  he  was 
to  give  up  to  Layton.  4.  That  when  this  was  done,  Layton  was 
to  convey  to  Betsey  Hudson.  A  consideration  need  not  be  stated, 
if  it  can  be  collected  from  the  paper;  and  fcrr  this  purpose  the  cir- 
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cumstances  surrounding  the  agreement  may  be  regarded  as  explain- 
ing it.  [2  Stark.  Ev.  567;  Chit.  Cont.  104;  ih.  517,  519;  Smith 
Cont.  56;  Law  Lib.  39.]  The  delivery  of  possession  of  the  land, 
and  payment  of  the  debt  to  Layton  thereout  was  a  result  rather  than 
a  consideration  of  the  agreement.  Being  a  compromise  respecting 
the  title  of  Hudson  to  the  land,  Layton  cannot  now  go  behind  the 
agreement  to  show  want  of  title  in  Hudson,  as  proving  want  of  con- 
sideration for  the  agreement. 

The  compromise  of  a  suit  is  itself  a  good  consideration  to  support 
an  agreement.     [Chitty  Con.  44-5;  1  U.  S.  Dig.  102.] 

Betsey  Hudson  died  leaving  a  child  which  died,  and  Philip  Work- 
man its  father  inherited.  He  conveyed  to  Daniel  Hudson.  The 
Chancellor  denied  relief,  on  the  ground  that  Daniel  Hudson  through 
this  means  had  the  legal  title,  and  could  bring  ejectment  at  law 
against  Layton.  Where  does  it  appear  that  Betsey  Hudson  ever 
had  the  legal  title?  And  such  an  objection  being  an  objection  to 
the  equitable  jurisdiction,  could  have  been  made  only  by  plea,  de- 
murrer or  at  least  by  the  answer;  that  is  where  the  court  has  gene- 
ral jurisdiction  of  the  matter,  but  where  from  certain  circumstan- 
ces it  is  contended  that  the  particular  jurisdiction  does  not  exist. 

And  if  Daniel  Hudson  had  power  to  recover  the  land  by  eject- 
ment against  Layton,  that  is  not  the  relief  he  claims;  he  wants  Lay- 
ton's  conveyance  for  the  land,  and  an  account  of  the  profits,  ac- 
cording to  the  agreement.  The  conveyance  is  also  necessary  to 
settle  the  title,  which  was  the  object  of  the  agreement.  Layton 
claimed  title  as  purchaser  at  the  sheriff's  sale;  and  this  agreement 
binds  him  to  make  a  deed  which  shall  settle  the  claim. 

But  Hudson,  if  he  had  the  legal  title  could  not  maintain  eject- 
ment. Layton's  possession  was  a  lawful  one;  until  the  rents  paid 
Layton's  debt,  he  had  a  right  to  the  land.  Hudson  was  compelled 
into  chancery  for  an  account,  and  the  court  will  decree  both  account 
and  conveyance. 

The  lapse  of  time  was  also  relied  on  below.  If  there  were  any 
bar,  it  would  be  twenty  years  after  the  debt  was  paid,  and  this  can- 
not be  ascertained  until  after  the  account  is  taken.  It  can  only  be 
after  twenty  ye^rs  from  the  time  at  which  the  defendant  was  bound 
to  convey  to  Betsey  Hudson.  [2  Story.  Eq.  §  1520;  Blans.  Lim. 
68,  71,  {Law.  Lib.)  2  Atk.  359;  1  Meriv.  114.] 

No  advantage  can  be  taken  of  the  act  of  limitation,  unless  plead- 
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ed,  or  set  up  by  the  answer.     [2  Mad.  Cha.  307;    Mit.  PI.  344-5; 
2  Barb,  d;  Har.  Dig.  217 ;  4  ib.  375.] 

It  is  a  trust  which  no  time  will  bar.  When  the  debt  of  Hudson 
was  paid  Layton  tecame  a  trustee  to  Betsey  Hudson.  [3  Daniels 
Ch.Fr.  91-2-3;  Blans.  Lim.  (1  L.  Lib.,)  3,  4,5;  2  Sch.  &  Lef. 
633;  5  Barb.  &  Har.  Dig.  373,  307;  10  Wheat.  152;  G  Cond.  Rep. 
47;  3  Johns.  Ch.  Rep.  190,  216.] 

[Bayard. —  It  is  now  fully  settled  that  twenty  years  lapse  of  time 
will  defeat  a  trust,  unless  account  or  other  matter  takes  it  out. 
(See  Perkins  vs.  Cartmell,  4  Harr.  Rep.  270.)] 

Bayard,  for  defendant. —  The  objections  to  the  relief  prayed  are 
so  nimierous  that  it  is  difficult  to  choose  among  them.  The  com- 
plainant files  a  bill  stating  this  agreement  as  we  state  it,  to  have 
referred  to  the  pendency  of  the  rule  to  show  cause  why  the  sheriflE's 
sale  should  not  be  set  aside;  dismisses  his  bill  and  files  another 
stating  the  agreement  to  have  referred  to  an  ejectment  suit,  at  a 
later  period.  How  does  he  reconcile  these  statements?  The  second 
bill  states  that  Daniel  Hudson,  without  alledging  any  title  to  the 
land,  or  that  Betsey  Hudson  had  any  title;  but  simply  a  possession 
in  himself,  under  the  "  claim  of  a  right  and  interest,"  entered  into 
an  agreement  with  Layton,  pending  an  action  of  ejectment,  to  this 
effect;  that  he  would  surrender  the  possession  to  Layton  until  a  cer- 
tain debt  was  paid,  and  that  Layton  would  then  convey  the  title  to 
Betsey  Hudson.  The  agreement  is  stated  as  an  agreement  of  com- 
promise. Of  what  is  it  a  compromise?  It  is  not  stated  to  be  in  the 
cause.  He  has  stated  no  title  compromised  or  settled;  nor  to  what 
it  relates;  nor  upon  what  consideration.  If  it  was  the  title  of 
Betsey  Hudson,  no  compromise  by  Daniel  Hudson  could  effect  that 
without  showing  his  agency;  and  there  is  no  claim  for  specific  execu- 
tion, except  on  such  a  title.  There  is  no  connection  between  the 
agreement  and  the  judgment  in  ejectment. 

The  discrepant  statement  by  Hudson  in  his  two  bills,  would  of 
itself  deprive  him  of  relief;  but  at  best  he  states  a  case  in  which  he 
has  had  full  right  to  the  relief  prayed,  for  more  than  twenty  years. 
He  makes  no  excuse  for  the  delay;  he  fails  to  examine  the  witnesses 
present  at  the  agreement;  the  counsel  who  drew  the  papers;  and 
gives  no  excuse  for  not  examining  them.  Avoiding  all  such  testi- 
mony, he  resorts  only  to  his  own  sisters  to  explain  the  agreement; 
persons  who  could  know  nothing  about  the  matter  but  what  was  de- 
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rived  from  him.     He  states  no  demand  or  claim  from  the  time  when 
he  sliowsthe  riglit  of  action  accrued,  for  more  than  twenty  years. 

The  answer  denies  the  agreement  as  stated  in  the  bill  positively; 
it  also  makes  from  recollection  and  belief,  the  defendant's  statement 
of  the  time  and  circumstances  and  object  of  the  agreement,  being 
entirely  different  from  the  agreement  stated  in  the  bill.  The  denial 
is  responsive  to  the  bill.  The  statement  is  that  the  property  was 
sold  by  execution  as  Hudson's  property,  and  bought  by  Layton; 
the  bringing  ejectment  and  recovery  as  to  one  piece  of  property 
only.  The  Eounds  farm  was  bought  by  Layton  and  conveyed  to 
his  son,  as  early  as  1810. 

The  agreement  stated  in  the  bill  is,  that  Hudson  being  in  posses- 
sion of  the  land  agreed  to  deliver  up  possession  on  the  terms  stated 
in  this  paper.  The  paper  itself  is  no  agreement;  it  requires  addi- 
tional facts.  It  is  nothing  without  stating  the  title  of  Hudson,  or 
his  daughter,  as  the  matter  in  relation  to  which  the  agreement  was 
made;  without  that  it  is  nudum  pactum.  Now,  though  I  agree  that 
matter  of  defence  must  be  responsive  to  the  bill  to  be  evidence  in 
itself;  yet  the  plaintiff  must  prove  his  own  case  sufficiently  to  entitle 
him  to  the  relief  prayed;  and  whether  our  account  of  the  agreement 
be  proved  or  not,  it  still  lies  on  the  complainant  to  prove  his  case. 

There  can  be  no  decree  on  the  agreement  admitted,  because  it 
was  not  executed,  and  entirely  failed. 

The  statement  of  the  second  bill  is  disproved  by  that  of  the  first. 
The  deed  of  Workman  to  Daniel  Hudson  five  years  before,  by  the 
acceptance  of  which  Hudson  was  bound  by  the  recitals,  proves  that 
this  last  statement  is  false  and  fraudulent.  It  establishes  the  state- 
ment of  the  first  bill,  similar  to  the  answer.  It  states  an  agreement 
by  Layton  as  purchaser  of  the  land,  to  avoid  a  rule  to  set  aside  the 
sale.  The  second  bill  states  the  agreement  three  years  after  by 
Layton,  the  purchaser,  after  confirmation  of  the  sale  and  sheriff's 
deed,  which  conveyed  him  title;  an  agreement  by  the  legal  owner 
of  the  land  to  give  it  up  when  it  should  pay  his  debt;  to  procure  a 
decision  of  an  action  of  ejectment  for  respondent: — that  Layton, 
the  owner  of  the  land  in  fee,  without  any  objection  to  the  title,  made 
an  agreement,  without  any  consideration,  by  which  he  agreed  to 
stand  as  a  trustee  for  Betsey  Hudson,  in  his  own  land.  And  this 
in  a  case  where  no  title  whatever  is  alledged  in  Betsey  Hudson. 
Even  if  the  facts  showed  any  title  in  Betsey  Hudson,  this  agreement 
would  not  have  bound  her,  and  therefore,  does  not  bind  Mr.  Lay- 
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ton;  the  obligation  is  not  mutual.  [1  Harr.  Rep.  411,  Carlisle  vs. 
Fleming;  3  T.  Rep.  G53.J  It  is  also  void  for  want  of  any  considera- 
tion, unless  it  be  shown  that  Betsey  Hudson  had  some  color  of 
title.  There  can  be  no  consideration  arising  from  a  compromise  of 
title,  unless  some  color  of  title  be  shown.  The  pernancy  of  profits 
was  no  consideration.  Layton  was  entitled  to  the  land  as  purcha- 
ser under  the  sheriff's  deed,  and  also  to  the  profits;  the  allowing 
him  to  take  that  which  he  was  entitled  by  law  to  take,  is  no  considera- 
tion for  any  contract  to  convey.  And  no  such  consideration  moved 
from  Betsey  Hudson. 

Supposing  a  consideration  proved,  this  is  an  executory  agreement 
relating  to  lands,  in  which  the  consideration  as  well  as  the  promise 
must,  by  the  statute  of  frauds,  be  in  writing  and  appear  on  the  face 
of  the  agreement.  [4  Barn.  &  Aid.  595,  Saunders  vs.  Wakefield.] 
There  is  no  consideration  stated  here,  and  none  could  be  drawn 
from  the  accompanying  facts,  unless  they  prove  Daniel  Hudson  to 
have  been  the  owner  of  the  land,  which  he  was  not. 

No  part  performance  has  been  proved  to  take  the  case  out  of  the 
statute  of  frauds.  The  bill  states  that  Hudson  delivered  possession, 
but  does  not  state  this  to  have  been  the  consideration  of  the  agree- 
ment; and  it  states  that  judgment  was  rendered  in  the  ejectment, 
but  not  under  the  agreement;  nor  even  that  the  agreement  was  made 
in  that  cause.  Layton  denies  positively  under  oath  that  Hudson 
put  him  in  possession;  and  this  is  responsive  to  the  bill.  He  went 
into  possession  by  force  of  the  law  under  the  recovery  in  ejectment; 
and  it  is  not  stated  as  a  consideration  that  Hudson  agreed  to  sub- 
mit to  that  judgment. 

Mr.  Layton. —  The  first  bill  is  evidence  against  complainant,  as 
his  statement,  whether  drawn  by  him,  or  by  a  solicitor.  It  states 
an  agreement  so  different  from  the  last  bill,  that  it  cannot  be  told 
which  is  true.     {Bull  N.  P.  234.] 

The  paper  containing  the  agreement  itself  has  been  mutilated 
whilst  in  complainant's  possession.  The  date  has  been  torn  off; 
and  the  date  is  all  important.  It  inferentially  refers  to  a  date. 
There  is  uncertainty  as  to  what  was  meant  by  the  property  pur- 
chased in  Milford:  there  were  two  purchases,  and  not  of  the  same 
property.  The  first  bill  states  a  purchase  of  the  Davis  farm  by 
Daniel  Hudson,  and  the  payment  for  it  himself;  the  second  states, 
and  the  two  sisters  prove,  a  purchase  with  the  money  of  Betsey  Hud- 
son, though  Betsey  Hudson  was  born,  according  to  Mrs.   Collins' 
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evidence,  after  the  purchase  of  the  Davis  farm.  These  witnesses 
swear  "  in  verba  inagistri,"'  that  the  legal  estate  was  out  of  one  and  in 
another  just  as  suits  the  case,  while  they  carefully  avoid  any  ex- 
pression which  would  show  their  relation  to  the  complainant.  It  is 
vital  to  the  complainant's  case  to  establish  fully  that  the  lands  re- 
ferred to  in  the  agreement  were  the  lands  purchased  at  the  second 
sale,  under  Walker  Sipple's  judgment.  At  the  first  sale  Layton 
bought  two  i)arcels  only;  at  the  second  sale  he  bought  ail.  There 
was  some  reason  why  Layton  should  agree  to  accept  possession  of 
the  lots  as  a  security  for  the  money  he  had  lent  Aydelott,  at  the 
return  of  the  first  sale;  but  none  at  the  pendency  of  the  ejectment, 
which  was  after  the  second  sale.  The  first  sale  was  on  Aydelott's 
judgment  vs.  Hudson.  That  judgment  had  been  entered  in  Kent 
after  a  judgment  in  Sussex  on  the  same  bond,  and  without  any  tes- 
tatum. Both  the  sale  and  the  judgment  were  in  danger;  Hudson 
threatened  to  set  tlieni  aside;  Layton  wanted  his  money  secured; 
his  counsel  advised  him  his  Kent  judgment  was  good  for  nothing, 
and  his  Sussex  judgment  was  no  lien  on  the  Milford  property;  he 
might  well  then  agree  with  Hudson,  if  he  would  discharge  his  rule 
to  set  aside  the  sale,  that  he,  Layton,  would  take  the  Milford  pro- 
perty in  pledge,  and  convey  it  to  Hudson's  daughter  after  his  debt 
was  paid.  But  after  Hudson  violated  this  agreement:  set  aside  the 
sale  and  put  Layton  to  record  his  judgment  in  Kent  properly  by 
testatum  from  Sussex,  and  after  a  re-sale  and  purchase  of  the  pro- 
perty under  Sipple's  judgment,  which  was  good,  and  Layton  be- 
came the  purchaser  of  all,  and  was  in  possession  of  two-thirds  and 
entitled  to  possession  of  the  other  parcel,  which  Hudson  still  held, 
there  could  have  been  no  motive  or  reason  or  consideration  for  an 
agreement  to  become  a  trustee  to  Betsey  Hudson  for  his  own  land. 

The  rules  of  evidence  are  the  same  at  law  and  in  equity;  the  best 
evidence  is  to  be  offered ;  why  not  examine  the  counsel  who  drew  the 
agreement?  No  explanation  of  this  is  offered.  Eidgely  and  Clayton 
were  both  alive  when  the  testimony  was  taken.  The  paper  though 
called  for  was  never  annexed  to  the  record,  and  a  copy  furnished 
which  gave  us  no  notice  that  Ridgely  and  Clayton  drew  the  agree- 
ment, nor  could  we  have  brought  it  to  their  memory  without  show- 
ing them  the  agreement. 

Hudson  kept  the  agreement  fourteen  years,  when  Workman  was 
entitled  to  it,  if  his  present  bill  is  true,  and  got  a  conveyance  from 
Philip  Workman  many  years  after  the  death  of  his  wife,  probably 
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without  consideration.  The  affirmative  is  to  be  proved.  It  is  in 
this  case  that  the  consideration  of  the  agreement  was  the  compro- 
mise of  the  ejectment  cause,  and  that  it  was  made  at  the  October 
term,  1843,  This  is  flatly  denied  by  the  answer.  The  complain- 
ant must  prove  it  by  two  witnesses  or  his  case  fails.  Neither  of  the 
witnesses  says  that  the  agreement  was  made  on  a  compromise  of  the 
ejectment  case;  nor  that  the  defendant  was  let  into  possession  un- 
der it,  which  is  essential  in  proof  of  performance.  [If  the  agree- 
ment is  proved  it  is  without  consideration.  [1  Mad.  Ch.  273;  4 
Johns.  Ch.  Rep.  497;  3  Han:  Rep.  366,  Beynolds  vs.  Lofland; 
l^mith's  Cont.  50,  (56  Law  Lib.)  The  agreement  states  no  con- 
sideration, and  this  cannot  be  supplied  by  parol.  The  considera- 
tion must  be  such  as  can  be  collected  from  the  face  of  the  agree- 
ment. There  is  no  proof  of  the  compromise;  none  of  the  surren- 
der of  possession;  none  of  the  property. 

[Mr.  Bates. —  The  consideration  was  the  delivery  of  possession 
and  receipt  of  rents  and  profits.] 

[Layton. —  There  is  nothing  in  the  agreement  stating  such  a  con- 
sideration; nor  in  the  bill;  and  it  is  not  competent  to  go  out  of  the 
instrument  to  prove  such  consideration.] 

[il/r.  Bates. —  The  consideration  appearing  on  the  agreement,  and 
which  is  all  sufficient  is,  that  Mr.  Layton  was  to  receive  the  rents 
and  profits  of  the  land  in  payment  of  the  debt  due  from  Hudson  to 
him.] 

Layton. —  That  is  a  new  version.  Yesterday  the  consideration 
was  the  compromise  of  the  ejectment  suit;  then  it  was  the  delivery 
of  possession  to  Layton;  now  it  is  the  permitting  Layton  to  receive 
the  rents  of  his  own  land,  in  payment  of  a  debt  due  to  him,  on  con- 
dition that  he  would  account  to  Hudson  for  them,  and  give  up  the 
land  after  the  debt  should  be  paid. 

The  agreement  is  invalid  for  want  of  mutuality  of  obligation,  if 
the  consideration  now  insisted  on  is  the  true  one.  The  property  is 
alledged  by  the  bill  to  have  belonged  to  Betsey  Hudson,  and  how 
can  an  agreement  by  Daniel  Hudson  to  permit  Ijayton  to  receive 
rents  of  her  land,  be  the  consideration  of  a  promise  by  Layton  af- 
ter Hudson's  debt  to  Layton  is  paid  out  of  them,  to  convey  the  land 
to  Betsey  Hudson?  The  agreement  is  uncertain  as  to  the  land  in- 
tended, which  is  a  patent  ambiguity  that  cannot  be  supplied  by 
parol.      [Ch.  Cont.  104,    1  Mad.  Ch.  426.]      What  lands  are  her6 
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meant?     Of  which  was  he  to  receive  the  icnts?    Lands  purchased 
by  Layton.     When; — the  first  or  second  purchase? 

If  there  had  ever  been  a  valid  agreement  here  capable  of  enforce- 
ment, it  has  become  so  stale;  the  party  has  so  long  slept  on  his 
rights,  that  a  court  of  equity  will  not  enforce  it.  The  agreement 
was  in  1813,  as  they  say,  pledging  lands  to  pay  a  debt  which  ac- 
cording to  their  statement  would  have  been  paid  in  1825  or  1826, 
and  the  bill  not  here  filed  until  1847,  though  there  was  full  compe- 
tency to  file  it.  i\o  specific  performance  can  be  decreed  of  a  con- 
tract which  has  lain  dormant  for  many  years.  [5  Vin.  Ah.  534; 
1  Fonh.  Eq.  329-30-2 ;  4  Harr.  Rep.  270,  Perkins  vs.  Cartmell.] 

Saulsbury,  in  reply. —  The  statements  of  the  first  bill  of  Daniel 
Hudson  being  the  mere  suggestions  of  counsel,  are  not  evidence 
against  him.  The  bill  was  dismissed  for  the  purpose  of  correcting 
its  statements.  [7  J".  Rep.  2;  Gresly's  Eq.  322.]  The  argument 
of  the  defence  founded  on  discrepancies  between  the  first  and  second 
bills,  therefore  fails  in  law. 

The  assumption  that  Daniel  Hudson,  by  the  second  bill,  alledges 
no  title  to  the  land  fails  in  fact.  The  bill  does  aver  a  possession 
claiming  a  right  and  interest  in  the  property.  If  there  was  a  de- 
fect in  the  bill  in  this  respect,  it  is  supplied  by  the  answer,  which 
sets  up  a  title  in  Daniel  Hudson. 

The  non  examination  of  Ridgely  and  Clayton  has  been  urged  as 
evidence  of  fraud.  It  arose  from  the  neglect  of  the  defendant  to 
put  in  his  answer  in  time  to  take  Mr.  Kidgel)^s  deposition.  Appli- 
cation was  made  to  hasten  the  answer  for  the  purpose. 

Layton. —  The  answer  was  delayed  for  want  of  the  agreement, 
which  was  refused  by  the  express  orders  of  the  complainant,  and  we 
got  a  copy  only  on  the  order  of  the  Chancellor. 

Mr.  Saulsbury. —  The  respondent  was  not  to  answer  the  original 
paper.     He  was  to  answer  the  agreement  as  set  out  in  the  bill. 

As  to  the  relationship  of  the  witnesses  examined  to  the  complain- 
ant; this  has  been  presented  as  a  badge  of  fraud.  The  witnesses 
were  residents  in  the  property  in  reference  to  which  the  agreement 
was  made.  It  was  the  homestead.  They  knew  better  than  any  other 
the  description  of  the  property,  and  were  more  likely  to  remember 
the  terms  of  the  agreement. 

The  bill  erroneously  states  the  number  of  the  property;  the  de- 
positions correct  this.       The  sadler's  shop  was  No.  2.       The  bill 
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merely  misstates  the  number;  not  the  property;  it  locates  the  pro- 
perty correctly  as  proved  by  the  witnesses. 

The  manner  of  their  giving  their  testimony  is  complained  of.  It 
was  said  they  swear  in  the  words  of  the  questions.  If  the  evidence 
closely  follows  the  interrogatories,  it  was  natural;  and  the  fault,  if 
any,  was  a  fault  of  the  commissioner. 

The  delay  of  bringing  suit.  Why  should  the  complainant  have 
come  sooner;  and  how  can  the  court  now  know  that  he  should  have 
come  sooner?  He  was  not  entitled  to  come  until  the  rents  had  paid 
^1,000,  with  interest,  taxes  and  repairs.  The  annual  value  is  in- 
definite. The  farm  was  a  mere  waste,  scarcely  worth  any  thing. 
The  respondent  fixes  its  value  at  $70.  Interest,  taxes,  &c.,  would 
consume  this.  If  they  rely  m  the  act  of  limitation  they  were  bound 
to  plead  it.  [4  Harr.  Rep.  370,  Cartmell  vs.  Perkins;  2  Story  29, 
§  1830.]  If  they  rely  on  the  equity  doctrine  of  withholding  relief 
to  stale  claims  on  the  ground  of  laches,  the  court  takes  the  case  as 
it  stands  to  Judge  of  the  laches.  Here  was  a  trust,  not  to  be  en- 
forced until  a  debt  was  paid  out  of  rents,  which  would  take  long 
time  to  do. 

\^''herever  the  trust  is  a  continuing  trust,  the  doctrine  of  laches! 
cannot  apply  until  the  right  of  suit  attaches,  any  more  than  limita- 
tion can  begin  to  run. 

The  agreement  is  set  out  in  the  bill  verbatim.  It  is  apparent 
that  it  cannot  apply  to  the  rule  to  set  aside  the  first  sale,  becausa 
Layton  did  not  buy  No.  3  at  the  first  sale,  and  the  parties  could  not 
contract  about  other  property;  and  how  could  Layton  keep  what  he 
had  not  bought. 

The  recital  to  Workman's  deed  proves  nothing.  The  admissions 
in  that  recital  cannot  bind  us  when  Mr.  Layton  expressly  denies 
the  truth  of  these  recitals  in  his  first  answer.  A  recital  may  bin^ 
parties  and  privies,  but  strangers  cannot  take  advantage  of  it.  As 
against  Philip  Workman  the  recital  might  bind  Hudson,  but  not  as 
against  Layton,  who  has  no  interest  under,  and  is  not  bound,  by  that 
deed. 

Mr.  Layton's  answer  is  not  evidence,  unless  strictly  responsive  to 
the  bill.  The  answer  referring  the  agreement  to  the  sale  of  1810 
is  not  responsive,  and  not  evidence.  The  denial  of  its  reference  to 
the  ejectment  suit  though  positive  in  words,  shows  that  it  is  a  de- 
nial without  recollection.     It  is  a  denial  that  does  not  m^tke  proof 
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by  two  witnesses  necessary.  Like  all  other  cases,  it  must  be  de- 
cided on  a  preponderance  of  testimony. 

The  Chancellor  erred  in  refusing  relief  because  we  had  remedy 
in  a  court  of  law.  Having  the  legal  title  is  not  fatal  to  our  case, 
if  the  remedy  at  law  would  not  be  complete,  and  we  could  not  have 
remedy  there  either  for  an  account  or  to  compel  a  conveyance. 

Want  of  mutuality  of  obligation.  Does  it  lie  in  Layton  to  set 
up  the  want  of  mutual  obligation  in  an  agreement  performed  on  the 
part  of  Hudson?  The  delivery  of  possession  to  Layton  was  a,  con- 
sideration. Layton  is  estopped  to  deny  the  title  of  Hudson  and  his 
liability  under  this  agreement  after  enjoying  the  benefits  of  it.  The 
agreement  admits  the  right  of  Hudson  to.  sell  him  No.  2,  and  pledge 
him  the  other  property.     [1  Greenl.  §  207-8;  2  Stark.  Ev.  16.] 

The  consideration  of  the  agreement.  We  do  not  state  the  com- 
promise of  the  ejectment  suit  as  the  consideration;  the  agreement 
shows  the  consideration.  The  compromise  is  stated  as  a  matter  out 
of  which  the  agreement  arose,  and  as  such  may  be  proved  by  parol,, 
but  not  as  a  part  of  the  agreement.  The  receipt  of  rents  of  the 
property  mentioned  in  payment  of  a  debt  is  a  sufficient  considera- 
tion. 

If  no  consideration  appeared  by  the  agreement,  we  could  prove 
it  by  parol.  It  does  not  vary  or  alter  the  agreement.  [4  Pick.  Rep. 
70,  73 ;  15  Mass.  Rep.  82-7-9.] 

It  is  not  for  us  to  explain  the  motive  of  Mr.  Layton  entering  into 
the  agreement  and  uniting  the  farm  with  it;  enough  for  us  to  show 
his  signature  to  the  agreement. 

As  to  explaining  ambiguity  about  the  property  itself.  It  is  com- 
petent for  us  to  explain  by  parol  what  is  meant  by  property  pur- 
chased in  Milford;  and  the  answer  itself  admits  what  property  was 
meant.     [2  Stark.  Ev.  547.] 

We  fhink  ourselves  entitled  to  a  decree  for  an  account;  and  ulti- 
mately to  a  decree  for  conveyance. 

The  Chief  Justice  delivered  the  opinion  of  the  court : — 

Booth,  Chief  Justice: — The  specific  performance  of  contracts  is 
not  a  matter  of  right,  but  rests  in  the  sound  discretion  of  the  court, 
regulated  by  general  rules  and  principles,  and  not  dependent  upon 
whim  or  caprice.     [2  Story,  sec.  742.] 

Where  a  contract  respecting  lands  is  in  writing,  and  is  certain, 
fair,  equal  and  mutual,  and  founded  upon  adequate  consideration,  a 
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court  of  equity  will  decree  a  specific  performance.      [2  Story,  sec. 
751 ;  Seydni,  chap.  4,  sec.  2,  p.  191,] 

But  if  the  intention  of  the  parties,  or  the  motive,  inducement  or 
consideration  for  entering  into  the  contract  can  be  ascertained  only 
by  conjecture;  or  where,  by  lapse  of  time,  the  dase  is  involved  in 
doubt  or  uncertainty;  and  generally,  where  under  the  circumstan- 
ces of  the  case,  the  court  is  unable  to  do  exact  justice  between  the 
parties,  a  specific  performance  will  not  be  decreed;  but  the  com- 
plainant will  be  left  to  his  remedy  at  law.  The  refusal  of  a  court 
of  equity  to  interfere,  inflicts  no  injury  upon  the  complainant.  The 
decision  in  no  wise  affects  his  rights  to  proceed  at  law  for  the  re- 
covery of  whatever  damages  he  may  be  entitled  to;  but  is  the  mere 
declaration  of  an  opinion  that  his  case  is  not  one  where  the  aid  of 
a  court  of  equity  can  be  invoked.     [2  Story,  sec.  767,  769,  787.] 

The  bill  alleges  that  the  complainant  was  in  possession  of,  and 
had  a  right  or  interest  in  three  houses  and  lots  in  Milford;  one  of 
which  was  a  sadler's  shop;  that  the  defendant  on  the  13th  of  July, 
1811,  instituted  an  ejectment  for  one  of  the  lots  designated  in  the 
bill  as  Xo.  3;  that  pending  the  ejectment,  an  agreement  of  compro- 
mise was  entered  into  in  writing,  between  the  parties,  at  the  Octo- 
ber term,  1813,  of  the  late  Supreme  Court;  the  terms  of  which 
agreement  are,  as  is  alledged,  set  forth  in  the  paper  writing  pro- 
duced at  the  hearing  of  this  cause,  and  signed  by  the  parties,  but 
without  any  date.  The  complainant  prays  an  account,  from  the  1st 
of  January,  1814,  of  the  rents  and  profits  of  the  premises  mention- 
ed in  the  paper  writing;  and  if  the  debt  is  discharged,  that  the  de- 
fendant may  be  compelled  to  convey  the  Milford  property  (except- 
ing the  Sadler's  shop)  to  fhe  complainant;  and  if  the  debt  is  overpaid, 
that  the  defendant  may  be  decreed  to  pay  the  excess. 

To  decree  a  specific  performance  in  the  case,  not  only  the  fact' 
of  making  the  agreement,  and  its  terms,  must  be  clearly  ascertain- 
ed, but  the  consideration  on  which  it  was  founded,  must  be  established 
by  distinct  and  unequivocal  evidence:  and  as  the  time  of  making  the 
agreement  is  a  very  material  fact  under  the  circumstances  of  the 
case,  the  complainant  should  prove  it  by  unquestionable  testimony. 
The  defendant  admits  the  paper  writing;  but  positively  denies  that 
it  was  made  or  signed,  at  the  time,  or  for  any  such  purpose,  or  upon 
any  such  consideration,  or  that  he  went  into  possession  under  it,  as 
is  alledged  by  the  complainant.  Instead  of  taking  the  testimony 
of  Messrs.   Ridgely  and   Clayton,   the  attomies  of   the  parties,   in 
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whose  hand  writing  the  paper  was  drawn  up,  and  who  were  best  ac- 
quainted with  the  circumstances  of  the  case,  and  might  have  been 
examined  at  the  time  of  executing  his  commission;  the  complainant 
resorlfe  to  the  testimony  of  his  two  sisters;  who,  after  the  lapse  of 
thirty  years,  undertake  to  fix  the  precise  time,  and  depose  to  the 
making  and  consideration  of  the  agreement,  without  any  knowledge 
of  it,  except  what  they  derived  from  a  conversation  between  the 
parties.  Independently  of  the  uncertainty  of  parol  evidence  after 
the  lapse  of  so  many  years,  the  testimony  of  these  witnesses  is  at  va- 
riance with  the  acts  and  admissions  of  the  complainant  on  the  same 
subject. 

In  the  year  1843,  he  filed  a  bill  against  the  defendant  for  a  spe- 
cific performance  of  the  same  agreement,  alledging  that  it  was  en- 
tered into  by  these  same  parties  in  reference  to  another  transaction, 
that  it  was  founded  upon  a  different  consideration,  and  made  two  or 
three  years  prior  to  the  time  mentioned  in  the  present  bill.  The 
former  bill  states  that  the  complainant's  real  property  had  been 
taken  and  sold  under  execution  process,  and  purchased  by  the  de- 
fendant; that  a  rule  was  obtained  on  the  part  of  the  complainant, 
to  show  cause  why  the  judgment  and  execution  should  not  be  set 
aside;  that  pending  this  rule,  the  paper  writing  upon  which  the 
present  suit  is  founded,  was  drawn  up,  and  the  agreement  made  in 
consideration  of  a  compromise  of  the  rule.  It  is  conceded,  accord- 
ing to  modern  decisions,  that  a  bill  in  equity  is  not  evidence  against 
the  complainant  of  the  truth  of  the  facts  contained  in  it,  so  far  as 
they  may  be  taken  as  the  suggestion  of  counsel.  But  a  bill  is  al- 
ways evidence  for  the  purpose  of  proving  as  a  fact,  that  it  was  filed 
or  dismissed.  And  surely  in  another  suit  in  equity,  between  the 
same  parties,  and  upon  the  same  subject  matter,  the  dismissed  bill 
would  be  proper  evidence  to  prove  as  a  fact,  that  it  contained  a  cer- 
tain statement,  which,  whether  true  or  false,  differs  entirely  from 
that  contained  in  the  bill,  upon  which  the  complainant  seeks  the  aid 
of  the  court.  So  also  does  the  recital  in  the  deed  from  Workman 
to  the  complainant  contradict  his  statement  in  the  present  bill,  and 
the  testimony  of  his  sisters;  and  accords  with  the  statement  con- 
tained in  the  bill  which  was  dismissed.  The  recital  shows  that  the 
agreement  was  entered  into  in  the  year  1810,  pending  the  rule  to 
set  aside  the  sheriff's  sale;  whereas,  the  present  bill  states  that  the 
agreement  was  made  and  the  paper  writing  signed  in  October,  1813, 
pending  the  action  of  ejectment,  and  for  the  purpose  of  compro- 
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nrieing  that  suit.  The  recital  is  evidence  against  the  complainant 
as  an  admission,  but  not  conclusive,  as  the  defei-dant  was  not  a  party 
to  the  deed.  The  complainant,  therefore,  had  a  right  to  repel  or 
explain  the  admission;  but  not  having  attempted  to  do  either,  the 
statement  in  his  present  bill,  both  as  to  the  time  and  consideration 
of  the  agreement,  is  not  sustained  by  sufficient  evidence,  and  the 
subject  is  left  in  doubt  and  uncertainty. 

But  besides  the  discrepancy  between  the  complainant's  bill  and 
his  acts  and  admissions,  no  adequate  consideration  appears  to  sup- 
port the  agreement.  No  motive  or  inducement  existed  on  the  part 
of  the  defendant  to  make  it;  and  no  right  at  law  or  in  equity  was 
surrendered  or  suspended  on  the  part  of  the  complainant.  Why 
should  the  defendant  have  agreed  to  the  terms  mentioned  to  have 
been  made  by  way  of  compromise  to  the  ejectment,  or  of  the  title 
to  the  premises  purchased  by  him  at  sheriff's  sale?  The  judgment 
and  execution  under  which  the  sale  was  made,  would  have  been  con- 
clusive evidence  against  the  complainant  on  the  trial  of  the  eject- 
ment. His  title,  whatever  it  was,  became  vested  in  the  defendant, 
as  purchaser.  What  was  there  then  to  compromise?  If  Hudson 
had  no  title;  and  the  legal  title,  as  he  alledges,  was  in  his  infant 
daughter,  Betsey  Hudson,  then  about  five  or  six  years  old;  his  agree- 
ment with  Layton  could  not  protect  the  latter  from  the  assertion  of 
the  daughter's  title,  at  any  time  during  the  period  of  her  infancy,  or 
within  ten  years  after  her  arrival  to  full  age.  The  case  then  is 
simply  this.  Layton,  in  the  year  1813,  when  this  transaction  is 
said  by  the  complainant  to  have  taken  place,  having  title  to  the 
lands  under  a  sale  and  deed  made  by  the  sheriff,  prosecuted  an 
ejectment  against  Hudson  to  obtain  possession,  which  he  must  in- 
evitably have  recovered.  But  he  agrees  to  take  possession  under 
the  authority  of  Hudson,  and  hold  as  a  mortgagee;  to  treat  the 
lands  so  purchased  by  him  as  mortgaged  for  the  payment  of  his  own 
debt  against  Hudson;  to  apply  the  rents  and  profits  in  discharge  of 
such  debt;  and  when  discharged,  to  convey  part  of  the  premises  to 
Betsey  Hudson,  who  already  held  the  legal  title,  over  which  neither 
the  complainant  nor  the  defendant  could  have  any  control;  and  who 
might  at  any  time  during  her  infancy,  or  within  ten  years  after  it 
oeased,  have  turned  Layton  out  of  possession,  and  recovered  the 
mesne  profits  for  her  own  use.  It  is  impossible  from  any  evidence 
in  this  cause,  to  determine  with  certainty,  when  this  paper  writing 
was  made;  what  was  its  true  consideration;  or  to  what  transaction 
VOL.  v.  12 
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it  had  reference;  whether  to  the  ejectment  in  1813,  or  to  the  rule 
for  setting  aside  the  judgment  and  execution  in  1810.  The  most 
probable  conjecture  is,  that  it  was  drawn  up  as  the  proposed  basis 
of  some  ulterior  arrangement;  which  from  some  cause,  now  inexpli- 
cable, was  not  carried  into  effect.  The  conduct  of  the  complainant 
accords  with  this  conjecture.  He  says  the  paper  writing,  when 
signed  in  October,  1813,  was  delivered  to  him,  and  has  been  retain- 
ed in  his  possession  ever  since.  It  does  not  appear,  nor  does  he 
alledge,  that  he  ever  communicated  to  his  daughter  the  existence 
of  this  paper  taken  for  her  benefit,  and  to  which  so  much  importance 
was  attached.  She  became  the  wife  of  Philip  Workman,  died  many 
years  after  the  agreement  was  made,  and  left  to  survive  her  an  only 
child,  her  heir  at  law,  and  Workman,  her  husband;  to  whom,  on  the 
death  of  the  child,  the  legal  title  passed,  under  the  intestate  laws. 
After  the  lapse  of  fourteen  years  from  the  death  of  Betsey  Hudson, 
the  complainant,  on  the  13th  of  August,  1841,  obtains  a  deed  from 
Workman  for  the  legal  title  to  two  of  the  houses  and  lots  in  Mil- 
ford.  During  a  period  of  at  least  thirty  years  no  demand  is  made 
on  the  defendant  for  an  account,  or  touching  any  other  matter  in 
relation  to  this  agreement;  either  by  or  on  behalf  of  Hudson,  his 
daughter,  her  child,  or  her  surviving  husband.  The  whole  subject 
slumbers  in  oblivion,  until  the  complainant's  first  bill  is  filed  in 
1843;  in  which,  as  in  the  present  bill,  he  prays  for  an  account,  and 
that  the  defendant  may  be  compelled  to  give  him  a  deed  of  con- 
veyance for  the  premises  in  question;  at  the  same  time  insisting 
that  the  legal  title  had  already  been  conveyed  to  him  by  Work- 
man's deed. 

The  complainant,  therefore,  has  failed  to  sustain  the  case  pre- 
sented in  his  bill.  The  time  when  the  agreement  was  made,  the 
transaction  to  which  it  refers,  the  consideration  or  inducement  for 
making  it,  all  depends  on  mere  conjecture,  and  are  involved  in  un- 
certainty. Accompanying  these  difficulties,  which  embarrass  the 
case,  is  the  strong  objection  arising  from  lapse  of  time.  In  such  case, 
where  there  have  been  laches  and  neglect,  a  court  of  equity  remains 
passive,  without  reference  to  the  usual  presumption  of  payment,  or 
analogy  to  the  statute  of  limitation.  It  is  the  establisHed  doctrine 
of  courts  of  equity  to  refuse  their  aid,  or  to  interfere,  after  a  con- 
siderable length  of  time,  and  where  there  has  been  a  want  of  rea- 
sonable diligence.  The  doctrine  is  founded  on  public  policy,  the 
peace  of  society,  and  the  difficulty  of  doing  entire  justice,  when  the 
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original  transactions  have  become  obscure  by  time,  and  the  evidence 
may  be  lost  or  depends  on  the  precarious  memory  of  witnesses. 
(See  Perkins  vs.  Cartmell,  decided  by  this  court,  4  Harr.  Rep.  270, 
and  the  cases  there  cited.     Holt  vs.  Kogers,  8  Wheaton  433.] 

The  opinion  of  the  court  is,  that  the  complainant  not  having  made 
out  a  case  proper  for  the  interposition  of  a  court  of  equity,  the  de- 
cree of  the  Chancellor  be  affirmed,  and  that  the  complainant  pay 
the  costs. 

Decree  affirmed. 

i>avlshury  and  Bates,  jr.,  for  complainant. 

Layton  and  Bayard,  for  respondent. 


JOSHUA  WORKMAN  vs.  The  Lessee  of  RETURAH  CANNON, 
and  others,  tenants. 

Order  made  for  the  sitting,  on  appeal,  of  a  judge  who  sat  below. 
A  particular  intent  held,  in  the  construction  of  a  will,  to  be  subordinate  to 
a  plain  general  intent,  where  both  could  not  be  effectuated. 

Whit  of  Error  to  the  Superior  Court  in  and  for  Sussex  county. 

The  case  came  before  the  Superior  Court  on  the  following  case 
stated: — 

John  Elliott  died  seized  of  five  eighth  parts  of  a  tract  of  land  of 
about  392  acres,  having  made  his  will  by  which  he  bequeathed  "  tof 
his  daughter  Mary  Inslee,  the  sum  of  one  shilling  to  her  and  her> 
heirs  forever;  but  should  (his)  daughter  Mary  Inslee  become  a 
widow,  it  was  then  his  will  and  desire  that  she  should  have  two-thirds 
of  a  child's  part  of  his  estate;  and  should  she  not  become  a  widow, 
it  was  his  will  and  desire  that  her  two  daughters,  Kitty  and  Ritty 
Inelee,  should  have  one  hundred  dollars  each  paid  to  them  by  his- 
executors,  when  they  arrived  to  the  age  of  twenty-one  years  old, 
to  them  and  their  heirs  forever;''  and  he  devised  the  residue  of  his 
estate  to  his  four  sons. 

Mary  Inslee  became  a  widow  after  her  children  Kitty  and  Ritty 
Inslee  attained  the  age  of  twenty-one  years;  and  died  two  days  af- 
ter her  husband. 
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The  lessors  of  the  plaintiff  were  the  heirs  at  law  of  Mary  Inslecy 
and  claimed  under  the  above  devise  to  her  of  two-thirds  of  a  child's 
part  of  the  estate  of  John  Elliott,  if  she  should  become  a  widow. 

The  judgment  was  rendered  in  Sussex,  at  the  April  term,  1848, 
Judges  Booth  and  Milligan  being  present;  and,  by  the  order  of  sit- 
ting established  under  the  Constitution,  Judge  Harrington  would 
have  sat  in  appeal,  even  if  he  had  sat  below;  but  not  having  sat  be- 
low, and  being  qualified  for  that  reason  to  sit  on  appeal,  the  court, 
under  the  provision  of  the  Constitution,  to  prevent  inconvenience 
and  delay,  made  an  order  for  Judge  Milligan  to  sit  in  this  court. 
This  cause  was,  therefore,  tried  before  the  Chancellor  and  Judges 
Harrington,  Milligan  and  Wootten. 

Bayard. —  The  case  depends  on  the  construction  of  the  will  of 
John  Elliott,  and  on  the  question  whether  Mary  Inslee,  his  daugh- 
ter, took  any  vested  interest  under  the  devise  to  her.  The  cardinal 
principle  is  the  intent  of  the  testator,  which  is  to  be  ascertained,  not 
by  conjecture,  but  on  certain  rules  of  construction. 

1.  All  parts  of  the  will  must  be  taken  together,  so  as  to  form  a 
whole  if  possible;  but  if  different  parts  clash  and  cannot  be  recon- 
ciled, the  last  clause  must  prevail;  differing  therein  from  deeds. 
[6  T.  R.  314;  2  Taunt.  109;  1  Swanst.  29;  18  Ves.  421;  6  Vesey 
100;  3  M.  &  Selw.  158,  163.] 

2.  Events  happening  subsequent  to  the  date  of  the  will  cannot 
vary  its  construction.     [11  Ves.  457.] 

The  legacies  are  in  the  alternative;  to  pay  Mary  Inslee,  if  she 
become  a  ividoiv;  and  if  she  does  not  become  a  widow,  then  to  her 
two  children,  to  be  paid  to  them  at  their  age  of  twenty-one  years. 
This  necessarily  limits  the  bequest  to  Mary  Inslee,  to  her  becoming 
a  widow  before  her  children  came  of  age. 

Both  the  legacies  cannot  vest;  one  must  yield  to  the  other.  If 
Mary  Inslee  became  a  widow  before  the  children  came  of  age,  she 
would  be  entitled  to  the  money;  if  the  children  came  of  age  before 
she  became  a  widow,  the  legacy  vested  in  them,  and  they  could  re- 
cover it.  When,  therefore,  their  right  to  it  became  perfect,  the  prior 
inconsistent  bequest  failed. 

If  there  had  been  no  time  fixed  for  the  payment  of  the  money  to 
the  grandchildren,  both  devises  might  have  stood;  but  the  devise  to 
them  at  age  necessarily  limits  the  previous  devise  to  their  mother, 
if  she  became  a  widow,  to  the  time  before  payment  of  the  legacy  to 
the  mother. 
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Layton. —  The  argument  of  Mr.  Bayard  goes  too  far.  If  his  con- 
struction be  the  correct  one,  it  entirely  defeats  the  will  of  John  El- 
liott, for  by  it  neither  Mary  Inslee  nor  her  children  would  be  enti- 
tled. They  could  not  be  entitled  on  their  coming  at  age  merely, 
so  as  to  defeat  the  bequest  to  their  mother,  in  case  she  should  at 
any  time  become  a  widow;  and  if  she  was  not  entitled  on  her  be- 
coming a  widow,  neither  she  nor  her  chiltlren  could  be  entitled. 

The  children  would  be  entitled  only  on  the  death  of  their  mother, 
a  feme  covert,  and  also  on  their  attaining  full  age.  The  heir  at 
law  cannot  be  disinherited,  unless  by  express  words  or  necessary 
implication.     [6  Cruise's  Dig.  173;  Free.  Ch.  473.] 

Mr.  Bayard  replied. 

Judgment. — The  court  being  of  opinion  that  the  devise  to  Mary 
Inslee,  the  daughter  of  the  testator,  she  having  become  a  widow, 
thereupon  took  effect  and  became  vested,  it  is  therefore  considered 
and  adjudged  by  the  court  that  the  judgment  of  the  Superior  Court 
be  and  the  same  is  hereby  in  all  things  affirmed,  the  record  remand- 
ed and  the  costs  in  error  be  paid  by  the  plaintiff  in  error. 

Judgment  affirmed. 

Bayard,  for  plaintiff  in  error. 

Layton,  for  defendant  in  error. 


SUPERIOR  COURT. 

FALL  SESSIONS, 

1848. 


THE  STATE,  for  the  use  of  HANNAH  E.  BURTON  vs.  GEORGE 

TUNNELL. 

THE  SAME  vs.  ISAAC  H.  HOUSTON  and  others,  sureties. 

It  seems  that  where  a  guardian  has  money  in  his  hands  as  administrator,  he 
is  bound  to  transfer  it  in  the  course  of  his  guardianship;  and  the  neglect 
to  pass  an  account  charging  himself  with  it,  is  a  breach  of  the  condition 
of  the  guardian  bond. 

Debt  on  a  guardian  bond,  against  principal  and  sureties. 

George  Tunnell  was  administrator  of  Miers  Burton,  deceased, 
duly  appointed,  with  bond  and  surety.  He  afterwards  became  the 
guardian  of  Hannah  E.  Burton,  one  of  the  distributees  of  Miers  Bur- 
ton's estate,  and  gave  bond  and  surety  in  such  guardianship.  These 
suits  were  upon  that  bond;  and  the  breaches  assigned  were:  1.  That 
defendant  did  not  render  just  and  true  accounts  of  his  guardianship, 
during  the  continuance  thereof;  2d.  that  during  his  guardianship 
the  sum  of  $8,000  was  due  and  owing  plaintiff  in  the  hands  of  said 
George  Tunnell,  as  administrator  of  Miers  Burton,  deceased,  which 
he  ought  to  have  collected  and  received  and  charged  himself  with, 
in  a  guardian  account;  and  so  he  did  not  in  all  things  faithfully 
perform  and  fulfil  his  duty  as  guardian,  &c. 

The  defendant  craved  oyer  and  pleaded — 1.  non  est  factum,  to 
which  issue  was  taken;  2.  that  no  property  belonging  to  plaintiff 
ever  came  to  the  possession  of  defendant  as  guardian;  to  which  there 
was  a  special  demurrer,  for  want  of  form;  3.  that  no  money,  goods, 
chattels  or  other  property  or  effects  of  the  plaintiff  ever  came  to  the 
knowledge  or  possession  of  defendant  as  guardian,  of  which  he  could 
render  an  account;  on  which  issue  was  joined;  4.  that  said  sum  of 
$8,000,  or  apy  part  of  it,  was  not  due  to  plaintiff  in  the  hands  of 
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defendant,  as  administrator  of  Miers  Burton,  which  defendant  ought 
to  have  charged  himself  with  as  guardian;  to  which  there  was  a  spe- 
cial demurrer. 

Mr.  Bayard. —  Is-  the  defendant  liable  on  the  guardian  bond  ? 
In  Maryland,  under  a  similar  law,  the  courts  hold  the  guardian  lia- 
ble for  any  money  in  his  hands  as  administrator,  without  any  act 
done  to  charge  himself  in  that  capacity. 

The  neglect  to  file  an  account  charging  himself  as  guardian  with 
the  money  held  as  administrator,  is  a  breach  of  the  bond. 

It  might  be  a  question  whether  under  our  later  statutes  the  ad- 
ministrator is  not  bound  in  both  capacities. 

In  case  of  insolvency  of  the  administration  securities,  this  would 
undoubtedly  make  the  guardian  sureties  liable;  it  is,  therefore,  a 
good  breach,  whether  they  are  insolvent  or  not,  for  the  validity  of 
the  breach  cannot  depend  on  the  insolvency  of  the  other  sureties, 
but  on  the  duty  to  pass  the  account.  At  any  rate  the  insolvency 
must  be  inquirable  into  in  the  same  suit,  and  enters  into  the  plead- 
ings, otherwise  a  suit  against  the  administrator  might  be  delayed 
until  suit  against  the  guardiap  is  barred. 

Mr.  Cullen. —  Does  the  narr  contain  a  sufficient  cause  of  action  ? 
There  are  two  breaches — 1.  The  not  rendering  accounts.  2.  The 
failure  to  collect  the  money  from  himself  as  administrator. 

George  Tunnell,  as  administrator,  had  money  in  his  hands,  be- 
longing to  this  estate.  He  was  also  guardian  of  a  person  entitled 
to  a  distributive  share.  He  did  not  pay  it  over  or  pass  any  account. 
The  question  then  is,  is  the  money,  in  defendant's  hands  as  adminis- 
trator to  be  considered  as  in  his  hands  as  guardian,  without  any 
act  changing  it?  This  narr.  shows  no  such  act.  The  money  re- 
ceived was  received  as  administrator.  He  holds  it  as  such.  There 
is  no  authority  in  any  court  to  make  him  change  the  liability  from 
that  of  administrator  to  guardian.  [4  Harr.  Rep.  424;  1  Am.  Law 
Mag.  189,  165;  4  Metcalf  Rep.  388;  5  Mass.  Rep.  95;  1  Kinne 
Comp.  318;  2  Gill  &  Johns.  220;  3  McCord  Rep.  837;  1  Watts 
Rep.  229 ;  Iredell's  Dig.  477.] 

It  is  not  pretended  here  that  the  administration  securities  are  in- 
sufficient; or  that  the  money  has  been  or  will  be  lost  by  the  guar- 
dian's neglect  to  transfer  the  funds  by  passing  an  account. 

The  narr.  alledges  that  George  Tunnell  received  money  as  admi- 
nistrator, and  did  not  pass  an  account  charging  himself  as  guardian, 
which  he  was  not  bound  to  do.     How  can  the  court  choose  between 
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the  sureties?  The  administrator  has  a  right  to  the  funds  in  his 
hands  as  administrator;  to  choose  which  of  the  two  classes  of  sure- 
ties shall  be  liable  for  it;  and  there  is  no  person  to  make  him  de- 
termine this  matter.  It  is  no  part  of  his  duty  to  charge  himself  as 
guardian. 

The  guardian  is  not  bound  to  account  until  something  is  in  hand  to 
account  for.  The  narr.  does  not  alledge  any  thing  in  his  hands. 
The  condition  of  the  bond  is,  that  he  shall  account  for  what  shall 
come  to  his  hands;  nothing  came  to  hand,  and  he  was  not  bound  to 
pay  over  from  administrator  to  guardian. 

A  special  demurrer  will  not  lie  to  pleadings  in  short,  without  a  call 
to  draw  out.     The  object  was  to  put  the  breaches  in  issue. 

Mr.  Bayard,  in  reply. —  The  proper  mode  to  object  to  want  of 
form  is  by  special  demurrer;  not  by  notice  to  draw  out  pleas.  "Ke- 
joinder"  to  replication  assigning  breaches,  is  the  same  with  "  per- 
formance" to  a  narr.  assigning  breaches.  It  is  worse;  for  in  a  re- 
joinder the  party  is  confined  to  one  issue,  whilst  he  might  plead 
several  matters  to  the  breaches  in  the  narr. 

I  am  entitled  to  judgment  in  these  cases  on  the  special  demurrer, 
unless  by  narr  is  bad  on  general  demurrer.  It  is  a  breach  of  the 
condition  of  the  bond  that  he  did  not  pass  guardian  accounts;  and 
though  no  other  injury  results,  it  deprives  the  ward  of  the  opportu- 
nity by  appeal,  to  question  the  account.  If  he  have  nothing  to  ac- 
count for  he  must  state  that  in  an  account,  for  the  law  requires  him 
to  account  biennially.  If,  therefore,  the  administration  securities 
are  liable,  and  the  guardian  sureties  not  liable  for  the  amount,  they 
are  liable  for  nominal  damages  for  the  non  performance  of  duty  in 
filing  an  account.  The  not  filing  an  inventory  may  be  assigned  as 
a  breach  to  an  administration  bond,  even  though  the  plaintiff  might 
fail  in  other  breaches. 

As  to  the  narr.  the  bond  itself  implies  there  is  something  to  ac- 
count for.  It  was  not  necessary  for  me  to  aver  that  there  was 
something.  The  law  requires  him  to  pass  an  account  in  one  year,, 
and  the  not  passing  an  account  is  a  breach,  without  any  averment 
that  there  was  something  to  account  for.  I  am  entitled  to  judg- 
ment under  that  breach,  whether  I  can  afterwards  show  any  amount 
of  damages,  before  a  jury  of  inquiry,  is  another  question.  If  I  do 
not,  it  will  be  merely  a  judgment  for  costs.  The  liability  of  the  party 
in  this  case  as  alledged  in  the  second  breach  is  covered  by  the  con- 
cluding clause  of  the  bond:  "shall  in  all  things  faithfully  perform 
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his  duty.'"'  What  is  the  duty  of  a  guardian?  If  he  does  not  collect 
funds  due  his  ward,  he  is  liable  for  a  loss.  If  it  is  his  duty  to  col- 
lect from  another,  it  is  his  duty  to  pass  an  account  as  guardian, 
which  is  collecting  it  from  himself.  A  guardian  at  common  law 
would  be  liable  as  a  trustee  for  not  collecting  a  debt  which  was  lost. 
On  the  settlement  of  an  account  the  register  would  charge  the  guar- 
dian with  a  sum  in  his  hands  as  administrator.  He  is  as  much  bound 
to  put  it  in  one  account  as  another;  and  whenever  an  account  is  due 
as  guardian,  he  is  bound  to  carry  it  in.  He  has  no  right  to  choose 
between  administration  and  guardian  liability:  he  is  bound  to  do  his 
duty,  to  account  and  charge  himself. 

The  Court  allowed  the  special  demurrers;  and  gave  leave  to  plead 
over.  They  said  that  the  third  plea  to  the  second  breach,  and  the 
issue  on  the  third  plea,  brought  up  the  whole  question  whether  a 
guardian  was  liable  for  not  passing  an  account  charging  himself 
with  the  money  in  his  hands  as  administrator;  as  to  which  the  court, 
by  request,  intimated  an  opinion  in  the  affirmative.  The  law  limits 
a  time  for  the  passing  the  account,  and  the  guardian's  duty  is  to 
place  the  money  in  the  proper  custody,  charging  himself  with  it  as 
guardian,  in  the  due  course  of  accounting.  They  stated  that  this 
was  their  view  of  the  question  put  to  them,  though  they  decided  the 
case  at  present  on  the  pleadings. 


SARAH  THOROUGHGOOD,  Negro  vs.  JAMES  ANDERSON. 

In  a  siiit  for  freedom,  by  a  slave,  for  being  illegally  exported  from  the  State, 
the  Superior  Court  will  determine  the  fact  of  exportation,  as  a  matter  in 
issue  in  the  case. 

A  conviction  of  the  master  by  indictment  for  the  misdemeanor,  is  not  the 
only  evidence  of  the  fact  of  exportation. 

Petition  for  freedom,  at  the  October  term,  1848,  in  Sussex  county. 

The  petitioner  belonged  to  John  Thoroughgood,  as  a  slave  for 
life.  He  purposed  to  set  her  free  at  twenty-eight  years  of  age ;  and 
in  the  meantime  sold  her  to  Thomas  Mcllvaine,  and  took  his  bond 
in  $200,  obliging  him  to  free  her  at  twenty-eight.  She  was  actu- 
ally sold  to  that  time,  with  the  understanding  of  all  the  parties; 
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though  the  bill  of  sale  was  general,  without  specification  or  limit  as 
to  time.  Mcllvaine  sold  her  to  one  Stewart,  he  to  Warren  and 
Warren  to  James  Anderson,  as  it  was  alledged,  to  be  free  at 
twenty-eight;  but  the  transfer  was  by  endorsement  on  the  first  bill 
of  sale,  which  was  general.  Thomas  Mcllvaine  executed  a  manu- 
mission in  pursuance  of  his  bond  on  the  20th  of  March,  1844,  some 
time  after  Sarah  had  attained  twenty-eight.  She  filed  a  petition 
for  freedom  on  the  18th  of  Xovember,  1845,  against  James  Ander- 
son, who  transferred  her  to  Caleb  B.  Sipple,  his  son  in  law,  on  the 
21st  of  Xovember.  Mr.  Anderson  appeared  to  the  suit  on  the  24th 
of  April,  1846,  and  disclaimed  title. 

The  plaintiff  filed  a  petition  for  freedom  against  Sipple  on  the  23d 
of  October,  1846,  and  he  re-transferred  her  to  Anderson  on  the  24th, 
and  on  the  26th  appeared  to  the  suit  and  disclaimed  title. 

The  plaintiff  also  filed  a  petition  for  freedom  against  John  M. 
Eawlins,  another  son  in  law  of  Anderson,  on  the  23d  of  October, 
1846.     He  appeared  on  the  25th  and  disclaimed  title. 

Pending  these  proceedings  the  petitioner  >v'as  taken  to  Baltimore, 
to  remain,  as  was  alledged  on  the  one  side,  in  the  family  of  a  friend 
temporarily;  on  the  other,  for  the  purpose  of  evading  the  judgment, 
and  for  exportation  and  sale. 

Mr.  Laytuii,  in  her  behalf  claimed  a  decree  of  freedom,  on  these 
grounds: — 1.  That  Anderson  bought  the  petitioner  with  knowledge 
that  she  was  to  he  free  at  twenty-eight,  and  at  a  corresponding 
price;  2.  That  the  transfers  pending  litigation  were  in  evasion  and 
fraud  of  the  law,  and  a  virtual  admission  of  her  right  to  freedom; 
3.  That  she  was  a  manumitted  slave  and  the  period  of  service  had 
expired;  that  Mcllvaine  in  selling  her,  retained  the  right  to  exe- 
cute a  manumission  in  pursuance  of  his  bond;  which  he  had  accord- 
ingly done;  and  4.  That  she  had  been  illegally  exported  from  the 
State,  against  the  statute,  [Dig.  154,]  and  was  free  in  consequence 
of  that  act.  He  relied  that  the  depositions  proved  such  an  exporta- 
tion, with  an  intent  to  have  her  sold  in  a  southern  market,  from 
which  she  was  rescued  only  by  the  timely  arrival  of  Mcllvaine  in 
Baltimore  in  her  pursuit. 

Mr.  Bayard  and  Mr.  Saulsbury,  for  the  defendant,  contra,  in- 
sisted that  the  petitioner  was  a  slave  for  life.  The  bill  of  sale  from 
John  Thoroughgood  to  Mr.  Mcllvaine  was  general,  and  the  title 
had  been  assigned  to  Stewart,  Warren  and  Anderson,  by  endorse- 
ment.    The  right  of  property  passed  to  Anderson  as  fully  as  it  was 
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in  Thoroughgood.  The  bond  of  Mcllvaine  did  not  free  her;  it  only 
rendered  him  liable  to  damages,  or  for  the  penalty.  The  bond  contin- 
ued in  Thoroughgood's  custody.  Petitioner  was  then  in  Mcllvaine's 
hands  a  slave  for  life;  Mcllvaine  being  liable  to  a  penalty  if  he  did 
not  free  her.  He  could  pay  the  penalty  and  keep  the  slave.  He 
preferred  to  keep  her  as  a  slave,  and  sold  her  as  such,  and  she  came 
as  such  to  Anderson.  They  said  neither  Mcllvaine,  Stewart  nor 
"Warren  would  be  allowed  to  impugn  the  title  derived  from  them, 
against  their  own  written  conveyance.  The  rules  of  evidence  are 
the  same  in  respect  to  this  kind  of  property  as  any  other.  No  one, 
after  having  sold  and  conveyed  the  full  property,  can  be  allowed  to 
prove  he  sold  it  only  in  part.  Neither  could  the  subsequent  manu- 
mission by  Mcllvaine  affect  the  rights  of  purchasers  from  him. 

They  objected  to  the  disclaimers  as  not  having  any  force,  because 
they  were  made  by  counsel.  They  ought  to  be  personal  and  signed 
by  the  defendant.  A  disclaimer  merely  authorizes  a  decree  of  free- 
dom as  against  the  party  disclaiming;  and  only  in  respect  to  his 
title  at  the  time  of  the  service  of  the  summons.  The  conveyance  to 
Sipple  was  before  service  of  summons;  which  was  notice  of  the  suit. 
They  admitted  that  an  attempt  to  transfer  a  slave,  after  notice  of  the 
petition  of  freedom,  would  be  in  violation  of  the  disclaimer.  Yet  it 
was  no  bar  to  the  subsequent  acquisition  of  a  title  to  the  slave. 

3.  In  reference  to  the  exportation,  they  said: — ^this  petition  is  un- 
der a  specially  delegated  jurisdiction  in  this  court.  It  is  not  a  part 
of  its  general  jurisdiction.  The  proceeding  is  not  according  to 
the  course  of  the  common  law.  The  right  of  property  is  not  tried 
in  this  way  in  reference  to  any  other  property.  The  act  giving  the 
jurisdiction  had  probably  reference  to  cases  of  freedom  from  birth. 
But  where  the  freedom  is  claimed  in  consequence  of  a  criminal 
offence,  no  other  evidence  of  that  offence  can  be  received  than  a 
conviction  for  such  offence. 

No  court  of  special  jurisdiction  proceeding  not  according  to  the 
common  law,  can  decide  a  fact  which  can  be  ascertained  only  by 
the  forms  of  the  common  law,  and  by  a  common  law  court.  There 
is  no  other  legal  evidence  of  the  crime  of  exporting  a  slave,  than  the 
conviction  of  the  person  exporting.  Tl^e  freedom  is  a  forfeiture  or 
result  arising  from  the  crime;  but  the  crime  can  be  established  only 
by  indictment  and  conviction.  [Moore  vs.  Bastard,  McArthur's 
Law  of  Courts  Martial  194;  2  //.  Blac.  98.] 

The  common  law  principle  is,  that  a  crime  or  misdemeanor  can 
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only  be  evidenced,  whether  for  the  purpose  of  punishment  or 
otherwise,  by  a  verdict  and  sentence  of  conviction.  It  is  conceded 
that  the  freedom  is  no  part  of  the  sentence  of  conviction,  and  yet  it 
arises  solely  from  the  commission  of  the  misdemeanor.  The  lan- 
guage of  the  act  of  assembly  is  [Digest  154]  every  negro,  &c.,  ex- 
ported "  against  the  form  and  effect  of  this  section,"  shall  thereupon 
become  free.  How  are  the  court  to  determine  that  the  negro  is  ex- 
ported, against  the  form  and  effect  of  the  section,  except  by  a  ver- 
dict and  sentence  of  conviction  for  the  misdemeanor,  which  the  sec- 
tion prescribes?  The  application  of  the  case  in  McArthur  is  this: 
The  action  was  trespass:  Lord  Mansfield  decided  that  the  arrest 
by  the  president  of  the  court  martial  was  illegal,  as  the  court 
had  no  authority  to  try  the  offence  charged — "perjury  or  subornation 
of  perjury,"  though  committed  before  a  court  martial.  Why?  Be- 
cause perjury  is  a  common  law  crime.  The  case  is  not  fully  report- 
ed in  McArthur,  but  this  is  the  necessary  inference.  There  can  be 
no  doubt  that  the  commission  of  perjury  is  an  unof?icer-like  conduct, 
and  on  a  charge  of  unofficer-like  conduct,  with  a  specification  of  a 
conviction  for  perjury,  the  party  could  be  tried  by  court  martial  and 
cashiered;  but  he  could  not  be  tried  for  that  or  any  other  offence 
civil  in  its  character,  except  upon  conviction  in  a  criminal  court. 

The  principle  is  more  fully  stated  in  Sergeant  Grant's  case,  by 
Lord  Loughborough.  1 2  //.  Black.  98-9,]  The  distinction  is  drawn 
between  the  law  of  other  countries  and  that  of  Great  Britain; — 
"offences  against  the  civil  peace  are  tried  by  the  common  law 
courts." 

There  can  be  no  doubt  that  a  conviction  of  an  offence  would  jus- 
tify the  trial  by  court  martial  of  an  officer  or  soldier,  but  the  com- 
mission of  the  offence  they  cannot  try,  unless  on  the  evidence  of 
the  record  of  conviction. 

Nor  does  any  difference  in  principle  arise  in  this  case  from  the 
fact  that  the  court  martial  is  an  inferior  court;  for  in  the  special 
delegation  of  authority  to  the  judges  of  the  Superior  Court  to  hear 
in  a  summary  manner  a  petition  for  freedom,  the  jurisdiction  dele- 
gated is  confined  and  restricted  on  the  same  principles,  that  those 
of  an  inferior  court  would  be.  The  court  have  the  power  delegated 
to  determine  the  right  to  freedom ;  but  if  that  right  arises  solely 
from  a  misdemeanor  committed  by  the  master,  the  authority  is  not 
delegated  to  the  court  to  try  that  misdemeanor  summarily;  and, 
therefore,  if  the  misdemeanor  alone  gives  the  right  to  freedom,  (and 
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this  is  certainly  so  under  the  act,)  it  must  be  established  by  the 
record  of  conviction,  as  that  is  the  only  mode  in  which  offences 
against  the  civil  peace,  whether  crimes  or  misdemeanors  can  be 
tried.  As  an  illustration;  suppose  a  law  were  now  passed  by  the 
legislature,  providing  that  the  commission  of  larceny,  perjury,  or 
any  other  felony  or  infamous  offence,  should  be  a  sufficient  cause  of 
divorce  from  the  party  committing  the  same;  would  not  the  Supe- 
rior Court,  in  the  exercise  of  their  specially  delegated  jurisdiction 
as  to  divorces,  require  the  evidence  of  the  record  of  conviction  of 
the  offence;  or  would  they  proceed  summarily  to  try  the  fact  of  the 
commission  of  the  offence?  There  can  be  little  doubt  the  record 
would  be  required. 

But  what  is  the  evidence  of  exportation?  Export — what?  To 
take  or  send  out  for  traffic.  A  citizen  may  take  his  slave  out  with 
him  any  where  for  temporary  use.  If  Anderson  sent  the  slave  out 
for  an  innocent  purpose,  it  does  not  free  her.  The  testimony  shows 
he  took  her  to  the  Nanticoke,  and  sent  her  to  Baltimore,  to  keep  her 
out  of  the  way  until  spring  court;  to  keep  Mcllvaine  from  persuad- 
ing her  off  pending  the  proceedings  for  her  freedom. 

Lay  ton,  in  reply. —  The  bill  of  sale  from  John  Thoroughgood  to 
Mcllvaine,  and  bond  of  Mcllvaine  to  John  Thoroughgood,  were  one 
transaction,  and  formed  one  instrument.  They  were  evidence  of  a 
sale  by  Thoroughgood  to  Mcllvaine  of  this  negro,  not  for  life,  but 
until  twenty-eight  years  old.  The  two  instruments  are  in  the  same 
hand;  executed  at  the  same  time,  before  the  same  witnesses.  The 
bill  of  sale  is  not  for  life,  nor  for  years,  but  it  sells  the  girl  to 
Mcllvaine,  his  heirs,  &c.,  generally;  and  the  bond  then  obliged 
Mcllvaine  to  set  her  free  at  twenty-eight  years  old.  The  two  pa- 
pers together  then  make  it  a  sale  until  twenty-eight  years  old;  and 
when  that  came  the  girl  was  free  or  was  the  slave  of  Thoroughgood. 
Mcllvaine  sold  her  and  she  was  transmitted  to  Anderson  by  the 
same  title,  and  with  full  knowledge.  The  bill  of  sale  incorporated 
with  the  bond,  and  construed  together,  bound  his  assigns.  The  evi- 
dence proves  the  notice  to  the  assignees;  the  price  proves  it. (a) 


(a)  tfegro  Beck  vs.  Edward  Holiday.  November  Term,  1804,  Kent. 
[Judge  Rodney's  MS.  Notes.]     Petition  for  freedom. 

Mrs.  Wood. —  I  heard  Edward  Holiday  say  he  did  not  buy  Beck  for  life, 
but  would  not  tell  her  so.  Three  years  ago  I  heard  the  father  say  so. — 
Beck  had  been  in  possession  of  Edward  Holiday  five  years. 

George    Clow. —  Has    heard    Edward    Holiday,    the    elder,    say    he    bought 
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2.  The  disclaimer.  The  record  of  the  petition  is  notice.  The 
petition  was  filed  and  summons  issued  the  same  day,  and  prohably 
served  forthwith.  Caleb  B.  Sipple  never  purchased  the  girl  of  An- 
derson; the  transfer  was  a  mere  cover;  and  Anderson  disclaimed 
the  title  whilst  she  was  in  fact  merely  hired  to  Sipple.  The  dis- 
claimer is  general,  and  applies  to  the  whole  time  from  the  time  the 
petition  was  filed;  otherwise  it  would  have  been  special. 

3.  The  exportation.  James  Anderson  is  not  on  his  trial  for  ex- 
porting a  slave.  The  question  is  of  certain  rights  accruing  to  a 
third  person  by  reason  of  a  fact  properly  in  issue  in  this  cause,  and 
necessary  to  be  tried  here  on  this  petition. 

To  require  a  conviction  first  would  in  effect  repeal  this  clause  of 
the  act,  which  ought  to  have  a  liberal  construction  in  favor  of  free- 
dom. If  the  party  exporting  should  die  or  abscond;  if  the  State 
should  neglect  to  prosecute;  if  from  any  cause  a  trial  in  the  crimi- 
nal court  should  not  be  had,  the  slave  though  declared  free  by  the 
law,  could  .have  no  benefit  from  this  humane  provision.  The  con- 
trary has  always  been  the  construction.  [Thorn  vs.  Laverty  & 
Jones,  October  term,  1842,  where  petitioner  was  decreed  free  be- 
cause he  had  been  sold  with  intent  to  export.  Negro  Isaac  vs. 
George  Ferguson,  C.  P.  November,  1794,  Wils.  Notes;  Negro 
Jemima  vs.  William  Ross  1796,  ib.;  Negro  Brister  vs.  E.  Dicker- 
son's  adm'r.  1792,  ib.  168;  (a)] 


Beck  of  John  Cloud,  for  life.  Holiday  gave  £30  for  her  and  her  child, 
say  ten  years  ago.  Cloud  lived  in  Maryland.  Cloud  said  he  took  a  bond 
from  Edward  Holiday,  that  Beck  was  to  be  free  in  six  or  seven  years. 

Neheraiah  Cloak,  for  defendant. —  Cloud  told  me  he  sold  Beck  for  life. 

Edward  Notts. —  Cloud  lived  in  Delaware  when  he  sold. 

Cur.  ad.  vult  till  next  term. 

New  Castle,  May  31,  1805.     The  court  adjudged  Negro  Beck  free,  &c. 

(a)  The  Reporter  finds  amoug  the  notes  of  the  late  Judge  Rodney,  which 
were  kindly  furnished  him  by  that  gentleman,  the  following  memorandum 
of  old  cases  under  this  statute: — 

iffegro  Ahram  vs.  Edward  Burrows.  Court  of  Common  Pleas.  Kent. 
November  term,  1804.  Petition  for  freedom.  This  case  was  argued  last 
term,  and  postponed  on  account  of  a  division  of  opinion  between  Chief  Justice 
Booth  and  Judge  Barratt,  Judge  Rodney  being  absent. 

The  facts  were  that  Abram  was  the  property  of  Edward  Burrows,  whe 
resided  in  Maryland,  and  had  a  farm  in  Delaware,  on  which  his  brother 
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The  Cotirt  entered  a  decree  of  freedom  on  the  proof  of  exporta- 
tion; from  which  an  appeal  was  taken  to  the  Court  of  Errors  and 
Appeals;  where  the  judgment  was  afterwards  affirmed.  [See  post, 
June  term,  1849.] 

Chief  Justice  Booth  said  that  if  the  position  taken  for  the  defen- 
dant was  correct,  that  because  the  exportation  was  a  misdemeanor, 
no  other  evidence  of  the  fact  could  be  received,  on  a  petition  for 
freedom,  than  the  record  of  the  conviction  of  the  offender,  it  would 
also  follow  that  because  an  assaidt  and  battery  is  a  misdemeanor, 
no  other  evidence  of  the  fact  of  beating  would  be  admissible  in  a 
civil  suit  for  damages  than  the  verdict  and  judgment  against  the 
offender  in  the  criminal  case.  Now  precisely  the  opposite  of  this, 
is  the  correct  doctrine  of  the  law?  Whenever  the  same  act  which 
inflicts  an  injury  upon  an  individual,  also  constitutes  an  offence 
against  the  public  peace,  a  civil  suit  may  be  prosecuted  to  judg- 
ment, before,  after,  or  without  an  indictment;  except  in  those  cases 
of  felony,  where  the  civil  injury  is  merged  in  the  criminal  offence. 
But  in  no  case,  is  the  verdict  and  judgment  in  a  criminal  prosecu- 
tion, admissible  in  evidence  in  a  civil  suit,  to  prove  the  same  facts 


Lewis  lived  as  a  tenant.  Abram  was  sent  to  plow  several  days,  two  or 
three,  and  also  to  save  fodder  two  or  three  days,  in  the  years  1802-3. 

HaJl  and  Ridgely,  for  Burrows. —  No  proof  that  the  negro  came  into  this 
State  by  order  or  permission  of  his  master,  and  Lewis  Burrows  says  he 
paid  no  wages  to  or  made  any  agreement  with  his  master. 

Bassett,  for  petitioner. —  Morris  saw  Abram  work  two  or  three  times; 
Lewis  Burrows  said  he  worked  three  or  four  days,  but  not  whole  days; 
that  he  returned  work  to  Edward  for  it;  that  he  came  with  his  master's 
plows  and  horses;  assisted  to  plow  in  wheat  and  save  fodder.  Burrows 
lived  three  miles  from  this  farm. 

Bayard,  in  conclusion,  cited  Guy's  case* 

The  Court,  after  considering  the  case,  consider  that  from  the  evidence 
the  master  sent  his  slave  with  his  team  to  work  in  Delaware,  and  was  to 
receive  compensation  by  way  of  labor  again,  which  amounted  to  a  hiring 
or  sale;  and  therefore  is  a  bringing  into  the  State,  under  the  act  so  as  to 
entitle  negro  Abraham  to  his  freedom.  Whereupon,  Messrs.  Ridgely  and 
Hall  pray  an  appeal  to  the  Ck)urt  of  Errors  and  Appeals. 

Bayard,  Clayton  and  Bassett,  for  petitioner. 

Ridgely,  Ball  and  Fisher,  for  defendant. 

*  The  ease  of  'Negro  Chiy  vs.  James  Hutchins,  cited  by  Mr,  Bayard. 
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upon  which  the  conviction  was  founded.     Such  is  the  law  as  laid 
down  by  Starkie,  Phillips  and  Greenleaf  on  evidence. 

Moore  vs.  Bastard,  2  Mc Arthur  on  Courts  Martial  194,  will  not 
bear  out  the  application  which  was  made  of  it  in  the  argument. 
Colonel  Moore  commanded  a  regiment  quartered  at  Bristol,  in  Eng- 
land. He  preferred  charges  against  some  officers  for  disobedience 
to  an  order;  in  consequence  of  which,  a  court  martial  was  convened. 
Sergeant  Major  Warden  was  called  as  a  witness,  by  the  prosecutor, 
Colonel  Moore.  The  court,  from  some  apparent  contradiction  in 
his  testimony,  which  was  explained  at  the  time,  committed  Major 
Warden  to  the  guard-house  for  perjury,  and  put  Colonel  Moore  un- 
der close  arrest,  for  subornation  of  perjury.  Colonel  Moore  brought 
an  action  for  false  imprisonment,  against  Colonel  Bastard,  the  pre- 
sident of  the  court  martial.  Sir  James  Mansfield  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  l)ecause  "  the  arrest  was  totally 
illegal."  Why?  Because  neither  by  the  mutiny  act,  nor  by  the 
articles  of  war,  had  a  military  court  martial  any  power  to  try  the 
offence  of  perjury;  and,  therefore,  to  inflict  a  punishment  without 
any  trial,  and  when,  as  Sir  James  Mansfield  observes,  "there  was 
no  perjury,  nor  any  thing  like  perjury,  was  as  extraordinary  a  mis- 
take as  any  court  martial  could  fall  into."  In  the  case  of  Sergeant 
Grant  vs.  Gould,  2  Hen.  Black.,  Lord  Loughborough  says,  "the 
object  of  the  mutiny  act  is  to  create  a  court  with  authority  to  try 
those  who  are  a  part  of  the  army;  and  the  object  of  the  trial  is 
limited  to  breaches  of  military  duty;  (page  100) — and  therefore  or- 
dinary offences  against  the  civil  peace  and  general  law  of  the  land, 


Note  by  Rodney. —  Guy  was  sent  by  his  master  with  a  cart  load  of  wheat 
to  sow  on  his  farm  in  Delaware.    Decreed  free. 

Cedar  Swamp  Case. —  The  negro  was  hired  by  a  person  living  in  Mary- 
land, near  the  line,  of  his  mistress,  who  resided  in  Maryland  also.  He  kept 
him  in  the  swamp  at  work;  and  at  one  time  kept  him  to  work  in  Wells* 
Swamp  repairing  bridges,  for  the  space  of  two  weeks;  but  slept  in  Mary- 
land, and  carried  his  dinner  with  him.     Petition  discharged. 

BUicksmith'a  Shop  Case. —  Perhaps  negro  Tom  vs.  Banks.  The  slave 
worked  frequently,  say  five  or  six  days,  in  the  Blacksmith's  shop,  in  which 
his  master  was  a  partner;  but  did  not  sleep  in  Delaware.  After  argument 
the  court  discharged  the  petition.  His  domicil  appeared  to  be  in  Maryland 
—  and  no  intention  to  elude  the  act  of  1787  appeared  to  the  court. 
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mvst  be  tried  in  the  common  law  courts,  [p.  99. J  If  the  Superior 
Court,  upon  hearing  the  petition  of  Sarah  Thoroughgood,  should 
undertake  to  try,  convict,  fine,  and  imprison  Anderson,  for  the  crimi- 
nal offence  of  exporting  a  slave,  the  principles  laid  down  by  Sir 
James  Mansfield  and  Lord  Loughborough,  would  apply. 

McArthur  (vol.  2,  193)  seems  to  consider  that  a  Naval  Court 
Martial  has  authority  to  punish  for  perjury  committed  by  a  witness 
in  the  course  of  his  examination  before  such  a  court.  Suppose  it  to 
be  so;  and  suppose  further,  that  an  officer  attached  to  a  British 
squadron,  while  cruising  on  the  high  seas,  is  examined  as  a  witness 
before  a  naval  court  martial;  and  afterwards  it  is  ascertained  that 
he  committed  perjury.  Charges  are  preferred  against  him  for  con- 
duct disgraceful  to  an  officer  and  a  gentleman.  The  specification 
is,  that  upon  his  examination  as  a  witness  before  the  court  martial, 
he  prevaricated  and  committed  perjury;  if  no  other  evidence  is  ad- 
missible than  the  record  of  his  conviction  before  a  common  law 
court,  the  offender  must  be  acquitted  and  escape  punishment;  or 
else  be  sent  to  England  to  be  indicted  and  tried;  and  if  convicted, 
then  to  be  tried  by  a  Naval  Court  Martial,  and  punished  a  second 
time  for  the  same  offence. 

The  illustration  drawn  from  the  supposed  law  making  "  the  com- 
mission of  larceny,  perjury,  or  any  other  felony,  or  infamous  offence, 
a  sufficient  cause  of  divorce  from  the  party  committing  the  same," 
does  not,  in  my  opinion,  help  the  argument.  In  such  a  case,  the 
commission  of  the  offence  would  not  violate  any  civil  right  of  the 
other  party.  In  the  proceeding  for  a  divorce,  it  would  be  unneces- 
sary to  prove  any  of  the  facts  or  circumstances  on  which  the  con- 
viction was  founded.  Nothing  else  would  be  allowed,  or  be  requi- 
site, than  to  prove  the  mere  fact  of  conviction;  which  could  be  done 
only  by  the  production  of  a  copy  of  the  record  of  the  judgment, 
which  would  be  conclusive;  and  the  divorce  must  follow,  as  one  of 
the  legal  consequences  of  the  conviction.  Another  legal  conse- 
quence is,  that  the  party  is  rendered  incompetent  to  be  a  witness; 
and  by  the  Constitution  of  this  State,  he  is  deprived  of  tlie  right  of 
suffrage.  In  all  such  cases,  the  only  competent  evidence  is  the  re- 
cord of  the  verdict  and  judgment,  to  prove  the  mere  fact  that  such 
a  conviction  took  place.  Wiien  that  is  proved,  the  judgment  is  con- 
clusive upon  all  its  legal  results. 

My  opinion  therefore,  is,  that  a  decree  should  be  entered,  that 
Sarah  Thoroughgood  is  entitled  to  her  freedom. 

VOL.  V.  14 
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THEOPHILUS   SPICEK,  appellant  vs.  JANE  B.    SPICER,  re- 
spondent, plaintiff  below. 

Where  land  is  assigned  to  the  wife  upon  a  decree  of  divorce,  she  is  entitled 
to  the  rents  from  the  confirmation  of  the  sale. 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 

Theophilus  Spicer  was  the  tenant  of  Lewis  Spicer.  Jane  B.  Spi- 
cer was  the  wife  of  Lewis  Spicer,  and  was  divorced  hy  this  court, 
and  the  land  occupied  hy  appellant  assigned  to  the  wife  by  the  judg- 
ment in  divorce.  The  defendant  refused  to  pay  her  the  rent;  and 
she  brought  the  action  below  against  him  for  it. 

The  decree  of  divorce  (April  13,  1844,)  ordered  one-third  of  the 
husband's  land  to  be  laid  off  by  commissioners,  to  the  wife,  to  hold 
for  her  life.  The  assignment  was  made  the  21st  of  October,  1844, 
and  confirmed  the  26th  of  October,  1844. 

William  W.  Morgan, — Described  the  property  laid  off  to  Mrs. 
Spicer,  under  the  decree  of  divorce.  Theophilus  Spicer  was  in  pos^ 
session  in  1844,  as  a  tenant  of  Lewis  Spicer;  the  farm  was  good  for 
one  hundred  hundred  and  fifty,  to  two  hundred  bushels  of  com. 

Mr.  Cullen  claimed  that  Mrs.  Spicer  was  entitled  to  the  land 
and  emblements  from  the  date  of  the  order  laying  it  off,  under  the 
decree  of  divorce;  by  relation;  after  confirmation:  that  the  penden- 
cy of  the  libel  for  divorce  was  notice  to  all  the  world;  and  the  ten- 
ant was  bound  to  take  notice.  [3  Harr.  291;  3  Johns.  222;  Arch. 
L.  &  T.  110,  150;  4  Kent's  Com.  467;  1  Story's  Eq.  §  405.] 

Mr.  Houston  said  that  the  wife  had  no  claim  to  the  rents  until 
the  proceedings  of  the  commissioners  were  confirmed.  Rent  due 
before  transfer  of  the  reversion  does  not  go  with  it.  Rent  by  the 
common  law  and  usage  in  Sussex,  is  due  when  the  grain  is  ripe  and 
deliverable,  and  is  due  on  the  premises.     [3  Harr.  Rep.  82,  499.] 

Cullen. —  The  rent  is  payable  to  the  landlord  at  a  certain  time, 
not  dependent  on  the  weather.  Rent  of  crops  unsevered  passes  to 
the  vendee  or  alienee  of  the  reversion.    [4  Kent's  Com.  467.] 

The  Court  said  Mrs.  Spioer  was  entitled  from  the  confirmation 
of  the  commissioners'  return.  If  the  rent  was  payable  after  the 
26th  of  October,  1844,  she  was  entitled  to  recover.  The  rent  was 
not  due  until  ripe,  severed  and  delivered.  The  tenant  is  bound  to 
gather  the  com  and  divide  it,  with  notice  to  the  landlord. 

Verdict  for  respondent. 
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STATE  use  of  JOHN  M.  ROBINSON,  minor  vs.  ROGER  ADAMS 

et  al. 

Postponements  will  not  be  allowed  for  the  absence  of  one  of  several  coiinsel, 
without  consent. 

The  appointment  of  a  guardian  by  the  Orphans'  Court  in  Maryland,  certi- 
fied under  the  seal  of  the  register  of  wills,  is  not  admissible  in  evidence. 

Wednesday,  October  4,  1848.  Debt  on  an  administration  bond, 
c.  t.  a. 

Mr.  Saulsbury  asked  a  postponement  until  his  colleague,  Mr. 
Bayard,  should  arrive.  Not  being  consented  to  by  counsel,  the 
motion  was  refused.  He  then  asked  to  strike  his  name  from  the 
record,  which  was  also  refused. 

The  case  went  on,  and  the  plaintiff  was  nonsuited,  the  certificate 
of  the  appointment  of  plaintiff's  guardian  being  rejected. 

The  certificate  was  in  form  pursuant  to  the  act  of  1839,  [9  vol., 
369,]  but  it  was  under  the  hand  and  seal  of  the  register  of  wills  of 
Caroline  county,  Maryland,  certifying  that  the  Orphans'  Court  had 
appointed  plaintiff's  guardian;  instead  of  being  under  the  seal  of 
the  Orphans'  Court,  and  hand  of  the  clerk  of  that  court. 

Mr.  Houston  suggested  that  the  register  of  wills  might  be  ex 
officio  clerk  of  the  Orphans'  Court;  but — 

The  Court  said  that  it  ought  to  appear  by  the  certificate  if  it  was 
so;  and  that  nothing  could  supply  the  want  of  the  court's  seal. 

Judgment  of  nonsuit. 


JOHN  P.  WARRINGTON  vs.  JAMES  TULL. 

A  summons  dated  on  the  11th,  to  appear  on  the  16th  instant,  is  not  lawful. 
The  time  must  be  computed  so  as  to  leave  five  full  days. 

Certiorari.  Summons  dated  October  11,  1847,  to  appear  Oc- 
tober 16,  1847. 

The  exception  was  that  the  day  of  appearance  was  less  than  five 
days  from  the  day  of  the  date  of  the  summons. 

As  to  computation  of  time  Mr.  Layton  cited  3  U.  8.  Dig.  518; 
8  Cowen  Rep.  260 ;  3  Halst.  Rep.  303 ;  1  Piclc.  Rep.  485. 
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Mr.  Cullen  cited  2  Harr.  Rep,  461;  9  Cranch.  Bep.  105;  1  ib. 
498;  2  Cowen  Rep. 

By  the  Court: — 

The  exception  is  fatal.  The  act  says  the  "  day  for  the  defendant's 
appearance"  shall  not  be  less  than  five  days  after  the  "  day  of  the 
date"  of  the  summons.  The  summons  is  dated  October  11th  and 
the  day  of  appearance,  viz:  the  16th,  is  less  than  five  days  from  the 
11th  exclusive,  as  it  must  be  counted  in  the  terms  of  the  act.  Sec. 
3  has  already  been  so  construed.  Service  of  a  summons  "  at  least 
four  days  before  the  day  of  appearance"  is  under  that  section  re- 
quired to  be  four  days,  exclusive  of  the  day  of  service,  and  of  the 
day  of  appearance. 

Judgment  reversed. 


SHEPHERD  P.  HOUSTON,  late  Clerk  of  the  Peace  and  Clerk  of 
the  Levy  Court  vs.  THE  LEVY  COURT  OF  SUSSEX 
COUNTY. 

A  mandamus  will  not  be  issued  requiring  the  Levy  Court  to  determine  in  a 
matter  discretionary,  unless  there  has  been  a  refusal  to  exercise  any  dis- 
cretion on  the  subject. 

Rule  on  sundry  persons,  members  of  the  Levy  Court,  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  against  them,  re- 
quiring them  to  allow  and  pay  the  relator's  accoimt  against  the 
county,  for  services  as  clerk  of  the  peace  and  clerk  of  the  Levy 
Court.  [See  ante.,  p.  15.]  The  rule  was  served  on  the  members 
individually. 

Mr.  Houston  presented  his  account  as  clerk  of  the  peace,  for 
which  the  compensation  is  fixed,  amounting  to  $204  90,  which  was 
allowed.  He  then  presented  an  account  for  services  as  clerk  of  the 
Levy  Court,  amounting  to  $884  10,  for  which  services  the  compen- 
sation is  generally  discretionary,  on  which  there  was  allowed  $500; 
stating  that  it  was  for  his  services  in  both  capacities. 

The  Court  discharged  the  rule,  it  appearing  to  the  court  that  this 
whole  claim  had  been  before  the  Levy  Court,  and  that  they  had 
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allowed  $704  94,  to  the  relator  for  his  services  as  clerk  of  the  Levy 
Court,  and  also  as  clerk  of  the  peace;  which  sum  exceeds  the  amount 
of  any  demand  he  had  against  them,  for  which  the  compensation  i& 
fixed  by  law.  It  appearing,  therefore,  to  the  court  that  the  residue- 
of  the  services  were  such  as  that  the  allowance  for  them  was  discre- 
tionary, and  that  a  sum  had  been  allowed  towards  that,  the  relator's- 
counsel  did  not  think  proper  to  go  further  into  the  case,  and  the  court 

Discharged  the  rule. 


THE  STATE  use  of  Brown  and  wife  vs.  WILLIAM  D.  GRIFFITH 

and  sureties. 

A.  by  will  gave  certain  personal  goods  to  his  wife,  and  by  a  subsequent 
codicil  revoking  this,  declared  that  "  his  wife  should  have  no  part  of  his 
personal  estate,  more  than  the  law  allows ;  "  held  that  the  wife'  was  entitled 
only  to  her  third  of  the  real  estate. 

Kent,  October  term,  1848.  This  was  an  action  of  debt  on  a  tes- 
tamentary bond  of  William  Griffith,  against  William  D.  Griffith,, 
his  executor,  to  recover  the  one-third  part  of  the  personal  estate. 

The  narr.  set  out  the  testamentary  bond  and  recited  the  will  of 
William  Griffith,  which  gave  the  wife  certain  specific  articles  of  per- 
sonal property;  and  a  codicil  which  revoked  that  part  of  the  will 
and  declared  "  that  his  wife  should  have  no  part  of  his  estate  more 
than  the  law  allows;"  averred  the  receipt  of  assets  to  a  large  amount, 
a  third  part  of  which  belonged  to  the  widow;  and  assigned  as  a 
breach  the  non-payment  thereof,  &c.,  to  which  the  defendant  de- 
murred. 

Mr.  Fisher. —  The  demurrer  involves  a  construction  of  the  will. 
What  is  it  that  the  law  allows,  out  of  the  estate  of  a  man  who  dies 
leaving  a  will?  Nothing  but  dower  in  his  land;  no  part  of  his  per- 
sonal estate.  It  is  not  a  case  of  intestacy,  but  a  case  where  the 
testator  shows  his  purpose  that  his  wife  should  have  no  more  than 
her  dower  out  of  his  real  estate. 

Mr.  Layton. —  The  will  must  be  construed  by  the  known  rules  of 
law,  which  will  ever  control  a  particular  intention.     The  fourth  item. 
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of  the  codicil  is  to  be  read  as  if  in  the  will,  and  means  that  the  wife 
shall  have  such  part  of  his  estate  as  the  law  would  allow,  without  a 
will;  referring  so  the  intestate  law,  and  not  to  the  act  of  1816,  con- 
cerning dower  out  of  lands.  [4  Harr.  Rep.  38.]  The  word  "es- 
tate" refers  to  the  personal  as  well  as  real  property;  and  the  law 
referred  to  by  the  testator  was  the  intestate  law,  as  well  as  the  law 
of  dower  out  of  real  estate. 

Mr.  Smithers  replied,  that  the  will  devised  all  the  estate;  first 
specifically,  a  certain  portion  of  the  personal  property  to  the  wife 
and  the  residue  to  his  children;  then,  by  codicil,  revoking  these  be- 
quests, the  testator  declares  that  his  widow  shall  have  no  more  of 
his  estate  than  the  law  allows  her;  thus  bequeathing  all  the  per- 
sonal property  and  all  the  real  also,  except  what  the  law  allows  the 
widow,  to  his  children.  This  is  not  giving,  as  the  counsel  read  the 
will,  such  part  of  his  real  estate  as  the  law  directs;  but  it  is  taking 
away  every  thing  which  he  had  bequeathed  to  the  wife;  and  shows 
the  intention  to  take  away  every  thing  else,  so  far  as  the  law  would 
permit  him.  She  should  not  have  what  he  had  before  given  her; 
nor  should  she  have  any  thing  else,  more  than  the  law  allows.  Now, 
the  law  allows  the  widow  nothing  in  case  of  a  man  who  disposes  of 
his  property  by  will,  but  one-third  of  the  real  estate;  it  is  only  in 
cases  of  intestacy  that  the  law  gives  her  a  portion  of  the  personal 
property. 

Judge  Wootten  delivered  the  judgment  of  the  court,  sustaining 
these  general  views  in  favor  of  the  demurrer. 

Judgment  for  defendant. 

Lay  ton,  for  plaintiff. 

Fisher  and  Smithers,  for  defendant. 


HEPBURN    S.   BENSON,   appellant   vs.    WILLIAM    WALKER, 

resp't. 

A.  being  indebted  to  B.  and  B.  to  C,  promised  C.  if  he  would  get  att  order 
from  B.,  to  accept  and  pay  it;  held  that  this  was  a  collateral  obligation;  or 
promise  to  pay  the  debt  of  another ;  and  within  iihe  statute  of  frauds. 

An  action  will  not  lie  before  a  justice  of  the  peace  on  the  promise  to  accept; 
that  not  being  within  a  justice's  jurisdiction. 

Kent,  October  term,  1848.     This  was  an  appeal  from  the  judg- 
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ment  of  a  justice  of  the  peace  in  an  action  of  assumpsit  by  Walker 
vs.  Benson.    It  was  tried  at  the  April  term,  1848. 

The  plaintiff's  case  was  this: — James  T.  Slack,  a  workman  in 
the  employment  of  Benson,  being  indebted  to  Walker  to  the  amount 
of  $50  20,  Walker  called  on  Benson  to  secure  his  money,  when 
Benson  told  him  if  he  would  get  an  order  from  Slack  to  that  amount, 
he  would  accept  and  pay  it.  Benson  owed  Slack  about  $60;  and 
told  him  that  if  he  gave  any  orders  to  that  amount,  he  would  accept 
them.  Walker  sent  his  clerk  to  Slack  to  demand  the  money;  and^ 
failing  to  get  that,  for  the  order  on  Benson;  which  last  Slack  gave, 
and  the  same  day  absconded.  The  order  was  afterwards  presented 
to  Benson,  who  refused  to  accept  or  pay  it. 

Bates,  jr.,  moved  4  nonsuit,  on  the  ground  that  there  was  no  legal 
evidence  of  a  promise  on  the  part  of  Benson  to  pay  Slack's  debt. 
He  contended  that  it  was  such  a  promise  as  was  required  by  the 
statute  of  frauds  to  be  in  writing;  a  promise  to  pay  the  debt  of  an- 
other. [Dig.  88;  2  (7.  L.  R.  386;  2  Term.  Rep.  80;  26  ib.  15;  33 
ib.  145;  37  ib.  142;  1  Saund  Rep.  211,  n.  2;  2  Lord  Ray.  1085; 
2  Wils.  Rep.  94. 1  The  test  is,  whether  Benson  or  Slack  was  origi- 
nally bound.  This  was  Slack's  debt;  is  yet  Slack's  debt;  Walker 
still  holds  him  liable.  Benson's  promise  was  purely  secondary;  to 
pay  the  debt  of  another;  and  without  consideration  as  between  Ben- 
son and  Walker,  As  to  the  consideration  necessary,  see  40  C.  L. 
455;  7  ib.  328;  2  Lord  Ray.  1085;  2  Wils.  Rep.  94.  Even  if  there 
■were  a  count  on  the  promise  by  Benson  to  accept  Slack's  order,  it 
would  not  avail;  for  this  is  not  within  the  jurisdiction  of  a  justice 
of  the  peace.    It  would  be  a  special  action  on  the  case  for  damages. 

Fisher. —  The  engagement  of  Benson  in  this  case  is  not  within  the 
statute  of  frauds.  The  promise  js  not  collateral  but  original;  not 
to  pay  Slack's  debt,  but  to  pay  Benson's  own  debt.  He  made  it 
his  own,  on  condition  that  Walker  would  get  an  order  from  Slack. 
Benson  was  indebted  to  Slack;  acknowledged  himself  to  be  so  in- 
debted; and  promised  to  pay  it  out  of  funds  due  to  Slack,  if  Walker 
would  get  Slack's  order.  Walker  got  the  order,  and  immediately 
credited  Slack  and  debited  Benson  with  the  amount.  An  agreement 
to  accept  a  bill  is  equivalent  to  an  acceptance.  [Chit.  Bills  75 ;  1 
Saund.  Rep.  211,  n;  1  Bull  N.  P.  270;  1  Leigh  N.  P.  51-4;  9 
Bing.  Rep.  372 ;  1  Harr.  Rep.  330 ;  3  H.  £  McH.  321,  10  C.  L. 
R.  247;  Wils.  308;  Leigh  N.  P.  1027-8.]  Any  thing  of  advan- 
tage or  convenience  to  one  party  or  inconvenience  to  the  other,  is  a 
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sufficient  consideration.  Here  was  a  convenience  to  Benson  by  sub- 
stituting an  acceptance  in  favor  of  Walker,  for  a  payment  of  cash 
due  to  Slack,  a»d  a  detriment  to  Walker;  who  was  put  by  the 
promise  of  Benson  to  the  necessity  and  inconvenience  of  procuring 
the  order  from  Slack. 

^Ir.  Bates  replied,  that  the  law  of  accepting  commercial  paper 
was  peculiar  to  the  law  merchant,  and  had  gone  to  an  extent  much 
regretted,  but  still  adhered  to  for  fear  of  shaking  credit. 

The  Court  refused  the  motion  for  a  nonsuit;  and  the  jury  after- 
wards found  a  verdict  for  the  plaintiff  for  $60  20,  subject  to  the 
opinion  of  the  court  on  the  question  of  law  arising  on  the  above 
stated  facts. 

The  matter  was  again  argued  at  the  next  term. 

Bates,  jr. —  The  case  presents  no  contract  of  Benson  with  Walker. 
It  was  a  simple  declaration  by  Benson  of  his  willingness  to  pay  an  or- 
der, if  Walker  should  get  one  from  Slack.  There  was  no  response  to  it 
by  Walker.  It  was  not  even  a  proposition  for  a  contract;  nothing 
forming  a  consideration.  It  was  simply  a  statement  by  debtor  of 
Slack,  that  he  was  willing  to  pay  what  he  owed  Slack  to  Walker,  or 
any  other  of  Slack's  creditors,  if  they  came  with  an  order.  The 
getting  the  order  was  no  consideration.  It  was  altogether  immaterial 
to  Benson  whether  Walker  got  the  order  or  not.  Benson  might  have 
said,  and  ought  to  have  said  the  same  thing  to  every  creditor  of 
Slack;  but  it  was  no  contract,  or  obligation  on  his  part,  until  the 
order  was  obtained  and  accepted. 

Even  if  such  a  declaration  could  be  a  contract,  it  was  not  so  in 
this  case,  because  it  was  not  accepted.  If  it  bound  Benson  it  could 
not  bind  Walker,  and  therefore,  it  was  no  contract.  The  obligation 
must  be  mutual  or  there  is  no  contract. 

And  if  there  was  no  mutuality  at  the  time,  the  subsequent  action 
of  the  other  party  accepting  the  proposition  will  not  make  it  a  con- 
tract. [3  Term.  Rep.  653;  2  Eng.  Com.  Law  Rep.  272;  1  M.  <£^ 
Sel.  557;  Chit.  Cont.  9;  12  Johns.  Rep.  189;  5  Pick  Rep.  380.] 

There  must  be  an  absolute  acceptance  of  a  proposition  at  the 
time,  or  it  is  no  contract.  Where  a  promise  is  the  consideration,  it 
must  be  cotemporaneous  with  the  contract.  Walker  did  not  accept 
the  proposition;  did  not  bind  himself  to  do  any  thing;  aiid  there- 
fore it  was  no  contract. 
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2.  But  if  it  were  a  contract,  it  is  void  by  the  statute  of  frauds, 
being  a  parol  promise  to  pay  the  debt  of  another.  It  was  a  promise 
to  pay  Slack's  debt.  Such  a  promise  to  pay  another's  debt  is  with- 
in the  statute  of  frauds,  unless  it  absolutely  discharges  the  original 
debtor  and  the  promiser  becomes  alone  liable. 

In  this  respect  it  does  not  depend  on  the  consideration;  the  ques- 
tion is,  whether  the  promise  is  original  or  collateral;  whether  the  origi- 
nal debtor  is  liable  in  any  respect.  If  he  is,  it  is  within  the  statute. 
[2  T.  Rep.  80;  26  Encf.  Cort^.  Law  Rep.  16;  Cowp.  227;  2  C.  L. 
R.  386;  37  C.L.  R.  142.] 

Was  Slack  discharged  from  his  indebtedness  to  Walker  on  the 
morning  of  the  16th  of  N^ovember?  If  not,  then  Benson's  promise 
was  a  promise  to  pay  Slack's  debt.  Was  it  so  understood  by  the 
parties?  The  declaration  of  Benson  was,  "If  you  will  get  Slack's 
order  I  will  pay  it."  Walker  made  no  reply.  Did  this  discharge 
Slack?  By  no  means?  Slack  could  not  have  been  discharged 
without  some  act  of  Walker's.  The  nere  proffer  of  Benson  to  pay 
the  debt,  could  not  discharge  Slack's  debt.  [10  C.  L.  R.  191;  ib. 
302;  12  Johns.  Rep.  290.]  So  far  from  Walker  saying  or  doing 
any  thing  to  show  that  he  considered  Slack  discharged,  his  conduct 
shows  the  reverse.  The  subsequent  conduct  of  a  party  may  be  con- 
sidered as  giving  a  construction  to  the  promise,  whether  as  an  ab- 
solute engagement  or  a  guaranty.  [Chit.  Cont.  508;  40  Com.  L. 
Rep.  555.]  Here  Walker  sent  to  Slack  for  the  money,  and  to  get 
the  order  only  on  failure  to  get  payment  from  Slack.  The  fact  that 
Benson  was  not  discharged  from  his  debt  to  Slack,  proves  that  Slack 
was  not  discharged  from  Walker's  debt.  Benson  could  not  have 
been  liable  to  both;  and  could  not  be  liable  to  Walker  without  a 
discharge  from  Slack.  There  could  not  be  an  extinguishment  or 
transfer  of  obligations,  without  a  communication  all  rownd  or  an  ac- 
cepted order.     [Chit.  Cont.  613.] 

Fisher. —  The  engagement  of  Benson  to  Walker  was  a  contract; 
so  understood  by  both.  Benson  having  funds  in  hand  belonging  to 
Slack  sufficient  to  pay  the  debt  due  to  Walker,  agreed  that  if  Walker 
would  get  an  order  from  Slack,  he  would  pay  it.  It  is  true  that 
Walker  did  not  and  could  not  at  the  time  bind  himself  to  get  the 
order,  for  it  depended  on  a  third  person;  but  when  he  did  get  the 
order,  the  contract  became  perfect.  It  is  not  an  assumption  but  the 
assignment  or  transfer  of  a  debt;  a  promise,  not  to  pay  the  debt  of 
Slack,  but  to  pay  Benson's  debt,  as  Slack  ordered.      [1  Leigh  N. 

VOL.  V.  15 
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P.  53-4. J  There  was  a  moral  obligation  by  Benson  to  pay  the 
money,  and  an  order  by  Slack  to  pay  it  to  Walker.  [15  iJny. 
Com.  Law.  Rep.  24G;  23  ib.  309;  7  ib.  255;  [TT.J 

2.  There  was  not  only  a  moral  but  a  legal  obligation  on  the  part 
of  Benson  to  pay  Walker,  the  debt  being  set  apart  by  Slack's  order; 
and  Benson  having  money  in  his  hand  sutticient  to  pay.  It  became 
Benson's  debt  on  the  draft  of  the  order,  which  Benson  had  agreed 
to  pay.  [2  Leigh  N.  P.  1037;  3  Harr.  <&  McH.  451;  17  Mass.  R. 
229;  1  IL  Blac.  239. J 

3.  Benson  was  liable  on  his  acceptance  of  the  order,  though  the 
order  was  to  be  drawn  in  future;  and  the  acceptance  verbal.  [Chit. 
Bills  76-7;  3  Burr  Rep.  1672;  Coivp.  571;  1  H.  Blac.  602.  J 
Slack  was  discharged  from  his  indebtedness  to  Walker  on  his  giving 
the  order  on  Benson,  which  was  a  transfer  of  so  much  money  in 
Benson's  hands  to  Walker.  If  Slack  instead  of  giving  the  order, 
had  lifted  the  money  and  handed  it  back  to  Benson  for  Walker,  he 
would  have  been  liable  to  Walker  for  money  received  to  his  use. 
f  1  Hair.  Rep.  330,  Farmers'  Bank  vs.  Brown,  garnishee  of  Stid- 
ham.] 

4.  But  there  was  an  independent  consideration  as  between  Ben- 
.son  and  Walker.  The  getting  the  order  was  a  sufficient  con- 
sideration for  Benson's  promise.  [1  Ilarr.  Rep.  330.]  Is  the 
agreement  within  the  statute  of  frauds?  It  was  no  promise  to  pay 
Slack's  debt,  but  a  promise  to  pay  Benson's  own  debt,  according  to 
Slack's  order. 

Mr.  Bates,  in  reply,  did  not  think  it  necessary  to  dispute  that  a 
verbal  acceptance  of  a  bill  of  exchange  to  be  drawn,  may  bind  the 
party,  though  that  is  not  the  present  doctrine  in  England.  A  pro- 
mise to  accept  a  non-existing  bill  is  not  an  acceptance.  [Chiity 
Bills  284;  Chit.  Cant.  613.  But  — 1.  This  is  no  bill  of  exchange; 
2.  there  is  no  count  on  a  bill  of  exchange ;  3.  this  suit  is  not  for  the 
non  acceptance  of  a  bill;  which  would  not  be  within  the  justice's 
jurisdiction.  A  promise  to  accept  will  bind,  if  made  on  sufficient 
consideration;  but  this  is  not  a  suit  for  the  violation  of  a  promise  to 
accept;  it  seeks  to  charge  the  defendant  as  acceptor. 

This  is  not  the  case  of  a  transfer  or  assignment  of  a  debt,  or  the 
suit  should  have  been  brought  in  the  name  of  Slack,  for  the  use  of 
Walker,  against  Benson.  It  is  not  a  debt  of  such  a  character  as 
may  be  assigned  so  as  to  give  the  assignee  a  right  of  action  in  his 
own  name. 
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Judge  Wootten  delivered  the  opinion  of  the  court,  and  rendered 
judgment  for  the  appellant. 

Wootten,  Judge : —  The  conversation  between  Benson  and  Walk- 
er did  not  amount  to  a  contract.  Slack  was  not  a  party  to  it,  nor 
present;  he  was  not  discharged  from  his  indebtedness  to  W^alker, 
nor  Benson  from  his  indebtedness  to  him.  Walker  so  treated  it; 
for  he  afterwards  called  on  Slack  for  the  money. 

Verdict  set  aside  and  judgment  of  nonsuit. 

Fisher,  for  plaintiff. 

Bates,  jr.,  for  defendant. 


DAVID  ROBINSON  vs.  JOSEPH  GREENES  Adm'r. 

One  partner  cannot  sue  another  at  law,  unless  there  has  been  an  adjustment 
and  balance  struck,  and  a  promise  to  pay  the  balance. 

A  stipulated  compensation  to  one  of  the  partners  for  service  may  be  recov- 
ered at  law. 

A  stipulated  salary  to  one  of  the  partners,  payable  out  of  profits  may  be  re- 
covered, if  profits  be  shown. 

What  is  a  partnership  is  a  question  of  law;  its  existence  is  a  question  for 
the  jury. 

Stronger  evidence  of  the  existence  of  a  partnership  is  required  between  part- 
ners than  by  third  persons. 

Kent,  October  term,  1848.  Assumpsit.  Pleas,  non-assumpsit; 
payment;  discount;  set-off  and  limitation. 

It  was  an  action  of  assumpsit  for  work  and  labor  of  plaintiff,  for 
Joseph  Green,  deceased;  for  board  of  boy;  money  laid  out  and  ex- 
pended; goods  sold,  &c.,  &c.,  amounting  to  $1,107  57;  credits  $588 
68;  balance  $518  88,  and  interest. 

The  plaintiff  was  a  currier  and  finisher  of  leather;  defendant  was 
a  tanner;  hired  plaintiff  at  $300  per  year;  and,  after  he  worked 
some  time,  at  $20  per  month. 

The  defence  was,  that  there  was  a  partnership  between  plaintiff 
and  Joseph  Green  in  the  business  of  tanning  and  currying;  and  al- 
so that  the  claim  was  barred  by  limitation.  Evidence  was  produced 
on  both  sides,  on  these  points,  in  the  course  of  which  a  witness  was 
asked  whether  Green  did  not,  after  Robinson  had  left  the  business, 
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bring  suits  in  his  own  name,  as  a  party  interested.     This  was  ob- 
jected to. 

Comegys. —  The  object  is  to  prove  by  parol  what  can  only  be 
proved  by  record,  which  must  speak  for  itself.  The  witness  is  the 
magistrate.  If  any  thing  is  to  be  proved  about  his  record,  it  must 
be  produced. 

Bates,  jr. —  That  depends  on  the  object  for  which  the  evidence  is 
offered.  If  you  seek  to  prove  any  thing  that  the  record  only  can 
verify  as  the  result  of  a  suit,  or  to  claim  any  thing  under  it,  the 
record  must  be  produced;  but  the  mere  fact  that  suits  were  brought,, 
may  be  proved  orally. 

Court. —  A  record  is  the  only  evidence  of  the  facts  it  verifies.  It 
is  evidence  between  any  parties  as  to  the  mere  fact  of  a  suit  or  judg- 
ment; and  conclusive,  as  between  the  parties  to  it,  of  the  matters 
which  it  decides.  In  either  case  parol  evidence  is  inadmissible. 
\^Greenl.  Ev.  §  538.]     ICvidence  ruled  out. 

Question. — Did  you  know  of  Green  collecting  bills  for  leather; 
that  he  made  out  bills  in  his  own  name;  received  money,  &c? 
This  was  admitted. 

Bates,  jr.,  argued: — 1.  That  the  partnership  was  not  proved.  2. 
That  if  proved,  it  showed  that  Robinson  was  to  receive  a  stipulated 
sum  of  $300  for  his  labor,  in  lieu  of  a  share  of  the  profits;  and,  as 
this  does  not  require  a  settlement  of  the  partnership  accounts,  it 
may  be  recovered  in  an  action  at  law.  [Colly.  Part.  147-8-9.]  3. 
After  a  partnership  is  dissolved  and  a  sum  ascertained  to  be  due» 
an  action  at  law  will  lie  for  its  recovery.  [Ihid  151-2.]  4.  A 
general  acknowledgment  of  a  subsisting  demand,  whether  made  to 
the  party  or  another,  is  sufficient  to  take  a  case  out  of  the  act  of 
limitation.  [Starlc.  Ev.  482;  4  PicJc..  Rep.  100;  8  Com.  L.  R. 
318;  21  ib.  474;  5  Com.  L.  R.  245.] 

Comegys  and  Smithers,  contra,  argued. —  1.  Against  the  claim  as 
a  stale  one,  against  a  deceased  man.  2.  That  a  partnership  was 
proved,  which  prevents  the  action  at  law.  3.  That  if  a  partnership 
was  proved,  it  was  for  the  plaintiff  to  show  its  dissolution. 

Booth,  Chief  Justice,  charged  the  jury: —  1.  That  if  a  partnership 
existed,  the  plaintiff  could  not  recover,  because  partners  must  settle 
their  accounts  in  chancery,  where  the  whole  matter  can  be  investi- 
gated, and  complete  justice  be  done.  What  is  a  partnership  is  a 
question  of  law.     Whether  it  exists  is  a  question  of  fact.     A  part  - 
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nership  requires  a  community  of  interest  in  profits  and  loss.  Who 
is  to  prove  it?  The  burden  in  this  case  is  on  the  defendant,  who 
sets  it  up.  What  is  the  kind  of  evidence  or  proof?  As  between 
third  persons,  the  proof  is  slighter  than  in  a  matter  between  the 
partners  themselves;  but  between  the  partners  themselves  stricter 
proof  is  reasonably  required.  As  against  third  persons,  acts  and  de- 
clarations, and  common  reputation  founded  on  the  acts  or  even  tacit 
concessions  of  the  partner  to  be  charged,  is  sufficient  evidence  of 
the  partnership.  But  as  between  the  parties  themselves  stricter 
proof  is  reasonably  required,  because  third  persons  are  not  interest- 
ed; and  it  is  in  the  power  of  the  partners  to  give  stronger  evidence 
of  the  partnership  than  third  persons  can  produce. 

Ordinarily  there  is  a  written  agreement  of  partnership;  but  this 
is  not  necessary.  There  was  none  such  here,  and  the  partnership 
might  be  proved  by  evidence  of  the  acts  and  dealings,  conduct,  ad- 
missions and  declarations  as  between  themselves  and  towards  others. 
The  declarations  of  Robinson  were  proof  of  the  partnership;  but  not 
those  of  Green,  unless  Robinson  was  present.  He  said,  if  the  part- 
nership was  proved,  the  plaintiff  could  not  recover  at  law;  unless — 1. 
there  was  an  adjustment  of  the  partnership  accounts,  and  a  balance 
struck  showing  a  sum  due  to  him.  If  the  partnership  was  proved, 
its  dissolution  must  also  be  proved;  and  an  adjustment  and  settle- 
ment of  accounts,  with  a  promise  express  or  implied  to  pay  the  ba- 
lance; and  the  account  given  in  evidence  showing  a  balance  under 
defendant's  hand  might  be  considered  in  proof  of  this.  2.  If  the 
plaintiff  shows  he  was  to  have  a  stipulated  compensation  for  servi- 
ces, independent  of  the  partnership  accounts,  it  might  be  recovered 
at  law,  though  he  be  a  partner.  3.  A  salary  payable  out  of  profits 
yearly  may  be  recovered  at  law,  if  profits  are  proved  sufficient  to 
pay;  and  this  is  for  the  plaintiff  to  show.  4.  If  a  partnership  did 
^xist,  but  was  terminated,  and  the  defendant  agreed  to  pay  $300  in 
lieu  of  a  share  of  profits,  it  might  be  recovered;  but  this  must  be 
satisfactorily  proved,  and  the  burden  was  on  the  plaintiff. 

2.  On  the  plea  of  limitations,  a  suit  is  barred  in  three  years;  un- 
less taken  out  by  acts  or  admissions;  a  clear  distinct  acknowledg- 
ment of  a  subsisting  demand  is  sufficient. 

Verdict  for  plaintiff. 

Bates  and  Bates,  jr.,  for  plaintiff. 

Comegys  and  Smith ers,  for  defendant. 
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LEONARD    PHLEGER    vs.   THOMAS   W.    IVINS,   ISAAC 
SHREEVE  &  WILLIAM  A.  SHREEVE. 

The  authority  of  an  agent  may  be  proved  by  the  recognition  of  his  principal. 

The  agent  himself,  though  present,  need  not  be  called. 
A  plea  that  the  debt  has  been  attached  must  ordinarily  show  a  judgment  and 

execution  to  sustain  the  bar. 
Short  pleadings,  if  not  objected  to  by  notice  or  demurrer,  may  be  drawn  out 

at  the  time,  in  such  form  as  the  plea  and  issue  will  then  justify. 

New  Castle,  November  term,  1848.  Action  of  assumpsit.-^ 
Pleas,  ^  non-assumpsit;  payment;  attachment  laid  in  defendants' 
hands,  as  garnishees  of  the  plaintiff,  at  the  suit  of  Hollingsworth  & 
Tease,  &c.  &c. 

The  suit  was  to  recover  the  value  of  a  steam  engine,  boiler,  and 
propellers,  for  a  steamboat.  The  contract  was  originally  at  a  fixed 
price,  but  the  plaintiff  claimed  that  a  much  larger  engine  was  after- 
wards substituted  by  agreement,  upon  which  there  was  a  balance 
due  of  $1,500.  He  proved  that  one  Captain  Duncan  was  the  per- 
son with  whom  arrangements  were  made  for  building  the  engine. 
He  superintended  the  work  and  carried  off  the  vessel  when  she  was 
done.  He  said  he  was  defendants'  agent.  That  the  defendants 
paid  for  other  work  ordered  by  Duncan,  for  the  same  vessel,  and 
offered  to  pay  Phleger  $800,  as  the  balance  due  him  on  his  contract 
for  putting  in  the  machinery.  Duncan  made  all  the  contracts  for 
building  and  furnishing  the  boat,  most  of  which  the  defendants  paid. 
One  of  them  was  on  board  when  she  was  tried,  and  she  worked 
satisfactorily,  making  seven  miles  an  hour. 

Mr.  Bayard  objected  to  any  proof  of  the  acts  or  declarations  of 
Duncan  to  charge  the  defendants,  unless  it  was  first  proved  that 
Duncan  was  the  agent,  which  must  be  by  the  agent  himself,  if  pres-^ 
ent,  as  Duncan  was.    His  oath  was  better  than  his  declarations. 

By  the  Court. —  The  contract  of  Duncan  with  plaintiff  is  evidence 
on  proof  of  his  agency,  which  may  be  made  out  by  recognition  or 
ratification  of  defendants,  of  which  evidence  has  already  been  offer- 
ed. It  is  for  the  jury.  Duncan's  acts  or  declarations  are  not  evi- 
dence, except  the  agency  be  proved;  then  they  are,  and  he  need  not 
be  called. 

Witness. — Duncan  said  he  wanted  a  boat  built,  eighty  feet  long; 
eighteen  feet  beam;  four  feet  draft;  twenty  horse  power,  and  a  pro- 
peller wheel.  Phleger  agreed  to  build  him  an  engine  sufficient  for 
the  purpose  of    such  a  boat,  to  drive  her  six  and  a  half  to  seven 
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miles  an  hour.  The  hull  was  built  in  Wilmington.  Phleger  built 
the  machinery;  Duncan  superintended  the  building;  the  boat  was 
tried  and  did  well;  made  seven  miles  an  hour.  Duncan  took  her 
away  and  expressed  himself  satisfied.  The  hull  was  larger  and 
heavier  than  that  spoken  of  in  the  first  conversation;  required  a 
heavier  engine.    Phleger  told  Duncan  it  would. 

The  defence  was,  that  the  contract  was  for  a  certain  price,  which 
had  been  paid;  that  the  work  was  defectively  done;  and  that  if  any 
balance  was  due,  it  had  been  attached  in  defendants'  hands.  That 
there  was  never  any  alteration  made  by  him  of  this  contract;  nor 
was  the  boat  built  otherwise.  When  the  engine  was  going  up,  Phle- 
ger said  he  was  putting  in  heavier  iron,  and  it  was  going  to  cost 
him  more  than  he  thought.  He  took  the  boat  away  in  October, 
1846,  and  run  her  until  M'ovember,  1847.  She  would  not  work  at 
all ;  could  not  keep  steam  on  her.  The  boiler  was  insufficient  alto- 
gether. 

The  defendants  now  offered  in  evidence  the  record  of  an  attach- 
ment in  New  Jersey,  in  a  case  of  Hollingsworth  &  Teas  vs.  Phleger, 
laid  in  defendants'  hands  as  a  garnishees  of  Phleger,  under  which 
defendants  answered  and  judgment  went  against  them;  together  with 
evidence  of  the  Xew  Jersey  law  of  attachment. 

Mr.  Rogers  objected  that  the  plea  was  of  an  "  attachment  laid," 
and  not  of  a  judgment  upon  attachment;  that  the  first  was  a  plea  in 
abatement,  which  this  is,  and  the  latter  a  plea  in  bar.  2.  That 
there  was  no  evidence  of  a  judgment  in  New  Jersey  against  Phleg- 
er, which  would  support  an  attachment.  3.  That  payment  by  such 
garnishee  without  execution,  was  a  mere  voluntary  payment,  and 
did  not  discharge  the  debt. 

Bayard. —  If  the  other  side  had  any  objection  to  this  plea,  it 
ought  to  have  been  demurred  to.  It  is  in  short;  and  instead  of  re- 
quiring me  to  draw  it  out,  they  have  replied  to  it,  and  made  an  is- 
sue whether  there  was  an  attachment  in  New  Jersey.  The  record 
shows  a  judgment  and  order  for  execution  against  the  garnishee. 
This  is  not  a  voluntary  payment.  There  is  no  reason  why  this 
should  not  be  evidence  on  the  general  issue.  It  would  be  in  Eng- 
land. 

Rogers. —  Foreign  attachment  pending  is  a  plea  in  abatement. 
[Serg.  on  Ait.  145.]  At  the  time  this  plea  was  pleaded,  it  could 
relate  only  to  an  attachment  pending;  not  to  judgment  on  attach- 
ment, or  attachment  perfected,  such  as  will  be  a  bar  to  the  suit. 
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The  plea  of  attachment  perfected  ought  in  this  case  to  have  been 
pleaded  by  way  of  amendment  since  the  last  continuance.  That 
which  was  only  a  plea  in  abatement  when  pleaded  afterwards,  be- 
came a  plea  in  bar. 

Attachment  of  money  in  the  debtor's  hands,  does  not  bar  suit 
against  him,  unless  there  has  been  judgment  against  him,  and  exe- 
cution. [Serg.  on  Att.  151.  |  There  must  l)e  a  compulsory  pay- 
ment by  due  course  of  law,  to  be  a  protection  to  the  garnishee. 
The  garnishee  in  this  case  made  a  voluntary  payment  after  judg- 
ment, though  without  execution.  The  plea  of  attachment  must 
show  that  the  debt  attached  was  parcel  of  the  debt  sued  for.  \_Serg. 
on  Att.^  This  suit  is  against  three  defendants,  and  the  attachment 
pleaded  was  laid  in  the  hands  of  these  three  and  five  others.  It 
does  not  appear  that  the  debts  are  the  same. 

Mr.  Bayard  now  produced  the  Xew  Jersey  law,  showing  that  the 
mode  of  proceeding  there  on  attachment  was,  after  judgment,  that 
the  garnishee  tendered  the  sum  and  received  a  decree  of  discharge 
in  place  of  an  execution.  But  he  further  insisted  that  this  evidence 
was  admissible  under  the  general  issue.     [Cliitt.  PI.  oil.] 

The  Court. —  The  evidence  is  not  admissible  under  the  general 
issue.  Any  thing  that  shows  that  the  plaintiff  never  had  a  cause  of 
action,  may  be  given  in  evidence  under  the  general  issue;  and  also 
most  matters  which  show  that  the  plaintiff  had  no  cause  of  action 
at  the  commencement  of  the  suit;  but  matters  of  defence  which  have 
arisen  since  suit  brought,  must  in  general  be  specially  pleaded.  [1 
Saund.  PI.  &  Ev.  IGO,   (138.)] 

If  it  be  true  that  an  execution  as  well  as  a  judgment  is  necessary 
to  protect  a  garnishee  in  paying  a  debt  attached,  and  his  payment  is 
otherwise  regarded  as  a  voluntary  payment;  which  seems  to  us 
doubtful,  as  the  garnishee  is  legally  obliged  to  pay  a  judgment  re- 
covered against  him;  still  the  payment  shown  by  this  record  is 
equivalent  to  a  payment  on  execution,  the  proceeding  being  under 
the  New  Jersey  law  a  substitute  for  execution.  That  law  requires 
the  garnishee  to  come  in  and  declare  on  oath  the  amount  of  his  in- 
debtedness; and  if  he  shall  tender  it  to  the  plaintiff,  and  he  shall 
accept  the  same,  the  garnishee  shall  l)y  the  judgment  of  the  court 
be  acquitted  and  discharged  from  the  debt. 

The  only  difficulty  in  the  case,  therefore,  is  in  the  pleadings, 
which  are  in  short  that  an  attachment  of  this  debt  was  laid  in  de- 
fendant's hands  in  New  Jersey,  at  the  suit  of  Hollingsworth  &  Teas; 
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and  there  is  a  replication  and  issue  to  this.  The  plea  is  pleaded  as 
in  bar,  though  at  the  time  it  was  pleaded,  if  the  defendant  had  been 
required  to  draw  it  out,  it  would  have  amounted  only  to  a  plea  in 
<abatement.  Issue  having  been  taken  on  it,  that  issue  is  on  the  fact 
whether  such  an  attachment  was  laid;  which  this  record  proves. 

But  the  rule  as  to  short  pleading  is,  that  if  not  objected  to  by  de- 
murrer or  notice,  the  pleader  will  be  permitted  to  treat  it  as  if 
drawn  out  at  the  trial;  and  any  thing  which  it  is  susceptible  of  then 
is  regarded  as  denied  by  the  issue.  According  to  this  rule  of  prac- 
tice, the  defendants  here  may  treat  this  plea  of  attachment  laid  as 
embracing  all  the  proceedings  in  the  New  Jersey  courts,  including 
the  judgment  discharging  the  garnishee  on  payment  of  the  money 
to  Hollingsworth  &  Teas. 

The  plaintiff  then  took  a  nonsuit. 

Rogers  and  Gray,  for  plaintiff. 

Rayard,  for  defendant. 


ISAAC  SMITH  vs.  JESSUP  &  MOORE. 

A  party's  books  are  admissible  in  evidence  to   charge  an   after   discovered 

principal,  though  the  entry  be  against  the  agent. 
A.  did  business  on  his  o\vn  account,  in  his  own  name,  and  for  his  own  profit, 

but  with  stock  and  weekly  advances  furnished  by  B.,  to  be  repaid  out  of  the 

sales  of  the  goods  made  up  by  A. —  this  is  not  such  an  agency  as  will  charge 

B.  with  A's  contracts  though  about  the  business. 

AssuMrsiT  for  work  and  labor,  goods  sold,  &c. 

The  action  was  for  hauling  coal,  paper,  rags,  &c.,  to  and  from  a 
paper  mill  carried  on  by  defendants.  The  mill  was  conducted  by 
Dickey  &  Irving,  and  plaintiff  hauled  for  them  previous  to  the  20th 
of  November,  1846;  at  that  time  the  mill  passed  into  the  hands  of 
Jessup  &  Moore,  as  it  was  alledged,  without  any  notice  to  plaintiff, 
who  continued  to  do  hauling  and  to  charge  it  to  Dickey  &  Irving. 

The  plaintiff  was  called  to  prove  his  book  of  original  entries, 
which  contained  charges  for  hauling  done  for  the  paper  mill.  The 
entries  were  made  against  Thomas  Irving. 

VOL.  V.  16 
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Mr.  Gilpin  objected  to  the  admissibility  of  the  book  to  charge  a 
party  not  named  in  it. 

Mr.  Rogers  said  that  the  ruling  out  of  the  book  would  be  in  effect 
to  deprive  a  party  of  the  right  which  he  legally  has  to  charge  an 
after  discovered  principal,  for  goods  sold  to  his  agent. 

Mr.  Bayard  said  the  question  was  not  whether  a  party  could 
charge  the  principal  for  goods  sold  to  an  agent,  but  whether  he  can 
prove  a  sale  to  the  principal  by  book  charges  against  the  agent. 

The  Court  admitted  the  book  in  evidence  to  prove  what  it  pur- 
ported; but  not  to  charge  the  defendants,  unless  the  agency  of  Irv- 
ing for  defendants,  such  as  would  render  defendants  liable,  should 
be  otherwise  satisfactorily  proved. 

Jessup  &  Moore  advanced  Irving  $50  a  week  to  carry  on  the  mill, 
the  paper  being  forwarded  to  them.  They  also  furnished  stock. 
They  charged  the  mill  with  stock,  freight,  porterage  and  commis- 
sions on  sales,  and  credit  it  with  proceeds  of  sale  of  paper.  Irv- 
ing appropriated  a  part  of  this  advance  to  liabilities  of  Dickey  and 
Irving,  who  carried  on  the  mill  at  first,  then  Irving  by  himself,  as 
it  appeared  to  the  public;  but  Jessup  &  Moore  afterwards  took  an 
assignment  of  the  lease  of  the  mill,  furnished  stock  and  advanced 
money  for  wages  to  Irving. 

The  defence  was,  that  Irving  was  the  only  party  liable.  The  pa- 
per mill  was  leased  by  William  Twaddle  in  1845,  to  Dickey  &  Irv- 
ing, for  two  years.  Jessup  &  Moore  put  in  new  machinery  for 
Dickey  &  Irving,  and  in  order  to  become  their  landlords  they  took 
the  assignment  of  Twaddle's  lease,  and  executed  a  new  lease  to 
Dickey  &  Irving  for  mill  and  machinery,  at  a  rent  of  $1,150.  Not 
having  capital  to  carry  on  the  business,  they  made  an  arrangement 
that  Jessup  &  Moore  should  furnish  stock  and  advance  $50  a  week 
to  pay  expenses,  and  should  receive  paper  on  sale  to  reimburse  them 
the  cost  of  stock,  advances,  commissions,  &c. 

Dickey  &  Irving  dissolved,  and  Irving  continued  in  the  mill  un- 
der the  same  arrangement  with  Jessup  &  Moore,  up  to  the  4th  of 
March,  1847,  carrying  on  the  business  in  his  own  name,  for  his  own 
profit,  and  persons  dealing  with  him  on  his  own  credit. 

Judge  WooTTEN  charged  the  jury : —  1.  That  if  the  agency  of 
Thomas  Irving  for  defendant  was  proved,  it  was  a  general  agency, 
and  the  defendants  would  be  liable  for  contracts  within  the  scope  of 
that  authority,  even  though  defendants  furnished  him  with  money 
to  pay  for  such  contracts,  which  he  misapplied. 
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2.  That  unless  it  was  proved  that  Thomas  Irving  was  the  agent 
of  defendants  and  carried  on  this  mill  for  them,  at  their  risk  and 
for  their  profit,  the  defendants  were  not  liable.  If  he  carried  on 
the  mill  on  his  own  account,  though  the  stock  was  furnished  by 
them,  and  a  weekly  advancement  of  $50  was  also  made,  to  put  him 
in  funds,  and  he  was  to  consign  them  paper  for  sale,  and  they  to 
remunerate  themselves  out  of  the  sales,  this  did  not  make  him 
such  an  agent  as  would  charge  these  defendants. 

Verdict  for  defendants. 

Rogers,  for  plaintiff. 

Gilpin  and  Bayard,  for  defendants. 


WILLIAM  GUTHRIE  vs.  THOMAS  STOCKTON'S  Adm'r. 

Interest  is  recoverable  in  debt  on  a  lease,  for  rent  arrear. 

Case  stated.  Thomas  Stockton  occupied  a  house  of  plaintiff's 
from  1826  to  1838,  at  $150  per  year.  The  whole  amount  of  rent 
claimed  for  twelve  years  was  $1,810;  during  which  time  defendant 
paid  at  different  times  $1,030;  leaving  on  the  25th  of  March  1838^ 
when  the  property  was  given  up,  a  balance  of  $780. 

The  question  was,  whether  defendant  was  bound  to  pay  interest 
only  on  the  balance  of  $780,  (which  the  administrator  was  willing 
to  do,)  or  on  the  rent  claimed  for  each  year,  from  the  end  of  the 
year,  there  being  no  agreement  between  the  landlord  and  tenant  in 
respect  to  the  interest.  The  question  argued  was  whether  interest 
on  arrears  of  rent  was  recoverable  in  the  action  of  debt. 

Guthrie. —  Wherever  there  is  a  contract  to  pay  a  certain  sum,  at 
a  certain  day,  interest  is  recoverable  from  that  day,  for  non-pay- 
ment. [3  Am.  Dig.  5434;  1  Hayw.  Rep.  4,  173;  4  Johns.  Rep. 
183;  15  East.  Rep.  119,  n.]  Such  is  the  practice;  except  in  case 
of  distress  and  avowry  for  rent  arrear,  where  the  court  has,  from  the 
wording  of  the  act  of  assembly,  restrained  the  recovery  to  the  rent 
arrear,  without  interest.     [4  Harr.  Rep.  330;  Dig.  364.] 

Rodney. —  Rent  stands  upon  peculiar  grounds,  because  the  land- 
lord has  a  summary  remedy  for  its  recovery.     Interest  is  not  al- 
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lowable,  except  on  the  ground  of  contract  or  usage.  There  was  no 
•contract  in  this  case  for  payment  of  interest,  and  there  is  no  usage 
authorizing  the  recovery  of  interest  on  rent  arrear.  [3  Kent's  Com. 
483,  n.,  (6th  Ed.;)  6  Johns.  Rep.  43;  1  ib.  275;  3  Hen.  &  Munf. 
Rep.  46,  3,  Cook  vs.  Wise;  ib.  472,  Newton  vs.  Wilson.]  Eent  and 
interest  are  profits,  and  on  the  same  principle  that  interest  is  not 
-allowed  on  interest,  it  is  not  allowed  on  rent. 

Guthrie. —  The  remedy  by  distress  is  a  benefit  to    the    landlord, 
and  cannot  be  used  to  his  prejudice.    If  he  waives  this  remedy  and 
sues  in  debt,  there  is  no  reason  why  he  should  not  recover  damages 
ior  the  detention  of  his  rent  after  it  was  due.     [4  Harr.  Rep.  330.] 
Judgment  for  plaintiff  for  the  sum  claimed,  with  interest. 
Guthrie,  for  plaintiff. 
Modney,  for  defendant. 


JOHN  C.  GOSEWICH,  p.  b.,  appellant  vs.  JOHN  F.  ZEBLEY,  d. 

b.,  respondent. 

A  book  of  original  entries  is  competent  evidence  to  be  weighed  by  the  jury, 
though  some  of  the  entries  be  falsified. 

New  Castle,  November  term,  1848.  Appeal  from  the  judgment 
of  a  justice  of  the  peace,  on  a  report  of  referees,  in  an  action  of  as- 
sumpsit, for  medical  services  and  attendance. 

The  plaintiff  proved  his  books  in  the  usual  form;  and  also  proved 
a  presentment  of  his  bill  to  defendant,  and  a  promise  to  pay  it. 

The  defendant,  contra,  called  witnesses  to  contradict  the  account, 
and  falsify  the  entries. 

Mr.  Johnson,  to  the  jury. — A  book  regularly  and  fairly  kept  is 
evidence  of  things  properly  chargeable  in  an  account;  but  if  any 
portion  of  the  charges  be  shown  to  be  false,  it  not  only  weakens  the 
weight  of  the  book  as  evidence,  but  destroys  it  altogether.  It  is 
not  an  instrument  of  evidence.  It  is  different  as  to  a  witness.  He 
may  be  cross  examined,  and  a  part  of  his  testimony  may  be  received 
and  a  part  rejected.     Not  so  of  a  book  as  evidence.     There  is  no 
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distinguishing  between  correct  and  incorrect  charges;  if  any  are 
shown  to  be  false,  the  book  is  not  evidence  as  to  any.  This  is  a 
rule  not  only  of  necessity,  but  of  policy.  A  party  relying  on  his 
own  book  exclusively  to  prove  his  demand,  ought  to  have  no  benefit 
of  it,  if  any  part  be  false.  The  act  of  assembly  makes  the  book 
evidence,  if  "regularly  and  fairly  kept;"  not  otherwise. 

Mr.  Gordon  denied  this,  and  said  he  had  proved  the  case  apart 
from  the  book,  by  the  evidence  of  a  promise  to  pay  the  account  ren- 
dered ;  and  there  was  a  count  on  an  account  stated. 

The  Court  charged  the  jury,  that  a  book  of  accounts  regularly 
and  fairly  kept,  together  with  the  plaintill's  oath,  is  competent  evi- 
dence as  to  matters  properly  chargeable  in  an  account,  the  credit  to 
be  left  to  the  jury;  and  the  discrediting  any  item  of  the  account 
does  not  render  the  book  incompetent  as  a  medium  of  evidence, 
though  it  might  or  might  not  (as  the  jury  should  determine,)  dis- 
credit the  whole  account,  and  render  the  book  of  no  avail.  If  some 
of  the  entries  are  falsified,  it  may  operate  to  discredit  the  whole  ac- 
count, or  only  a  part;  according  to  the  weight  which  the  jury  shall 
give  to  the  contradicting  evidence;  weighing  at  the  same  time  the 
corroborating  evidence;  such  as  the  evidence  of  a  promise  to  pay 
the  balance  appearing  on  the  account,  after  inspection  of  the  items. 
This  is  evidence  upon  which  a  plaintiff  may  recover,  under  the  count 
for  an  account  stated,  if  the  jury  think  it  sustains  that  count. 

Verdict  for  plaintiff. 

Gordon,  for  plaintiff. 

Johnson,  for  defendant. 


BEXJAMTX  P.  TO^VXSEXD  vs.  JOHX  S.  TOWXSEXD. 
What  items  are  properly  chargeable  in  a  book  account. 

Assumpsit  for  goods  sold,  &c.,  money  lent,  &c.,  with  the  com- 
mon counts.    Pleas,  non  assumpsit. 

Mr.  Piatt  put  in  the  plaintiff's  book  of  original  entries,  with  his- 
oath,  &c. 


12G  EWART  vs.   MOERELL, 

Mr.  Rodney  objected  to  the  following  items  of  charge  in  the  plain- 
tiff's books: — 

1.  To  a  bay  horse  sold  him  $45.  2.  Hire  of  wagon;  tallage  and 
tavern  expenses.  3.  Lot  of  wheat  on  the  ground  $14.  4.  Corn 
delivered  by  J.  T.  Townsend  $28.  5.  Oats  delivered  by  Samuel 
Stanton;  sold  for  35  cents,  charged  70.  6.  A  stove  omitted  (in- 
terlined) $10.  7.  One  grubbing  hoe  of  J.  Stevens  $1  50.  8.  Ba- 
lance on  settlement  $1  45.  9.  Sharpening  a  hoe  of  Stevens  12^ 
cents. 

By  the  Court: — The  plaintiff's  book  of  accounts  is  not  evidence 
of  cash  lent  or  of  cash  paid.  It  is  not  sufficient  evidence  in  itself 
of  a  balance  due  on  a  settlement  between  the  parties;  the  entry  of 
"a  bay  horse  $45,"  needs  confirmation  by  other  evidence  of  the 
sale  and  price;  a  horse  is  not  an  article  of  ordinary  merchandise; 
**  tollage  and  tavern  expenses  "  must  be  a  charge  for  cash  paid  for 
tollage  and  tavern  expenses;  and  is  not  proper.  The  "lot  of  wheat 
on  the  ground  "  also  needs  confirmation. 

Piatt,  for  plaintiff. 

Rodney,  for  defendant. 


GEORGE  B.  EWART,  d.  b,  api)ellant  vs.  STEPHEN  W.   MOR- 
RELL,  p.  b.,  respondent 

A  blacksmith's  day  book  is  a  book  of  original  entries,  though  memorandums 
of  the  charges  be  first  made  upon  a  slate. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action 
of  assumpsit. 

The  plaintiff  offered  in  evidence  his  book  of  original  entries  to 
prove  his  account,  which  was  for  work  done  by  him  as  a  blacksmith, 
and  on  his  voire  dire  stated  that  the  entries  were  usually  made  on 
a  slate  during  the  day,  and  transferred  to  this  book  by  himself  or 
by  a  clerk  at  night. 

Mr.  Wales  objected  to  this  book  going  in  evidence ;  and — 

The  court  admitted  it. 
"Verdict  for  plaintiff. 

Piatt,  for  plaintiff. 

Wales,  for  defendant- 
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BENJAxMlN  l\  TOWN  SEND  vs.  JOHN  S.  TOWNSEND. 

The  party  having  the  legal  interest  must  sue  though  others  be  beneficially 

interested. 
Where  the  legal  interest  is  in  several,  they  may  bring  several  suits,  though  the 

covenant  is  joint.     The  right  of  action  follows  the  interest. 

Action  for  breach  of  covenants  in  a  lease.  Breaches  were  as- 
signed on  the  following  covenants: — 1,  To  haul  three  hundred  bush- 
els of  marl  per  acre.  2.  To  haul  one  thousand  eight  hundred  bush- 
els of  lime  from  Merritt's  wharf.  3.  To  cut,  grub,  &c.,  so  many 
acres.  The  pleas  were,  1.  non  est  factum;  2.  performance;  3.  that 
no  marl  was  furnished  by  the  plaintiff;  4.  that  the  defendant  had 
the  whole  year  to  haul  the  marl;  5.  that  plaintiff  did  not  furnish 
the  lime,  &c. 

The  lease  was  offered  in  evidence  and  objected  to  for  variance. 

Mr.  Rodney. — The  declaration  is  on  a  lease  by  plaintiff  to  de- 
fendant. The  lease  is  by  plaintiff  for  himself,  and  certain  other 
persons,  as  heirs  of  James  Townsend,  covenanting  to  pay  rent  in 
certain  proportions  to  him  and  them.  The  action,  therefore,  ought 
to  have  been  by  them  all.  The  damages,  if  any,  were  done  to  all, 
and  no  one  is  entitled  to  recover  alone.  The  lease  does  not  sup- 
port the  action  of  Benjamin  P.  Townsend  alone. 

Piatt. — The  lease  is  executed  by  and  between  these  parties  only. 
The  other  heirs  of  James  Townsend  are  no  parties  to  it.  Plaintiff 
is  the  agent  for  the  others,  and  the  lease  was  between  him  and  de- 
fendants; the  covenants  are  all  to  him  either  personally  or  as  agent 
for  the  others. 

Rodney. — If  one  of  the  several  parties  interested  in  the  subject 
of  a  suit  should  sue  alone,  he  would  fail  on  that  matter  being  plead- 
ed. Equally  so  where  the  covenants  declared  on  are  to  one  person, 
they  are  not  supported  by  evidence  of  covenants  to  him,  and  others. 

Court. — The  declaration  describes  the  lease  accurately,  as  a  lease 
between  Benjamin  P.  Townsend,  for  himself  and  the  heirs  of  James 
Townsend  and  John  S.  Townsend,  with  covenants  generally  with 
him  by  that  description,  to  haul  marl,  lime,  &c.,  &c.,  and  to  pay  him 
$350  rent,  which  is  subsequently  modified  by  a  covenant  to  pay  for 
the  heirs  of  James  Townsend  $160,  part  of  the  rent  aforesaid.  The 
objection  seems,  therefore,  to  be  rather  the  want  of  proper  parties 
than  variance;  for  the  evidence  supports  the  declaration;  and  is, 
therefore  admissible. 


l5J8  TOWNSEND  VS.  TOWNSEND. 

But  as  to  the  parties.  The  right  of  action  follows  the  interest;: 
and  the  party  who  has  the  legal  interest  in  a  covenant  must  sue 
though  the  beneficial  interest  is  in  another.  Where  the  legal  inter- 
est is  in  several,  each  covenantor  may  bring  a  separate  action  for 
his  separate  damage,  though  the  words  of  the  covenant  are  joint 
only;  as  it  is  held  that  the  covenant  must  follow  the  interest  of  the 
convenators.  [1  Saund.  PI.  &  Ev.  453,  (390.)]  If  a  deed  be  inter 
partes,  as  between  A.  of  the  first  part  and  B.  of  the  second  part; 
C,  if  not  expressly  named  as  a  party,  cannot  sue  thereon,  though 
the  contract  purport  to  have  been  made  for  his  sole  advantage,  and 
contain  an  express  covenant  witli  him.  to  perform  an  act  for  his 
benefit.  [1  Chitt.  PI.  3.]  In  this  case  the  parties  are  Benjamin 
P.  Townsend,  for  himself  and  the  heirs  of  James  Townsend  and  John 
S.  Townsend;  all  the  defendant's  covenants  are  with  the  plaintiff, 
except  one,  which  though  at  first  a  covenant  to  pay  him  $350,  is 
afterwards  qualified  and  made  to  express  a  covenant  to  pay  to  Ben- 
jamin P.  Townsend  and  Mary  Townsend  $350,  viz:  $160  of  it  ta 
Mary  Townsend.  The  legal  interest  in  all  these  covenants,  [un- 
doubtedly all  except  the  last,  and  there  is  no  breach  upon  that,]  is^ 
in  Benjamin  P.  Townsend,  though  the  beneficial  interest  may  be  in 
others,  and  the  suit  is  properly  brought  by  him.  Even  if  the  cove- 
nant to  pay  Mary  Townsend  $160  of  the  rent  would  give  her  such 
a  legal  interest  as  would  give  her  a  right  of  action,  that  interest 
being  several,  each  covenantor  may  bring  a  separate  action  for  hi& 
separate  damage,  though  the  words  of  the  covenant  are  joint  only, 
as  it  is  held  that  the  covenant  must  follow  the  interest  of  the  cove- 
nantors.     [8  Taunt.  248 ;  2  Mod.  195 ;  1  Saund.  PI.  &  Ev.  390.] 

But  this  is  no  breach  of  the  rent  covenant,  and  the  question  now 
is,  whether  the  lease  supports  the  declaration. 

It  is,  therefore,  admitted. 

The  plaintiff  then  proved  that  defendant  had  not  hauled  the  marl 
and  lime;  the  witnesses  also  proving  that  plaintiff  furnished  no  lime, 
&c.,  and  defendant  was  prevented  hauling  by  the  owner  of  the 
wharf,  because  plaintiff  would  not  pay  wharfage. 

The  defendant  had  a  verdict. 

Piatt,  for  plaintiff. 

Rodney,  for  defendant. 


Booth's  Ex'r.  vs.  Alfrey's  Adm'r.  129 

JAMES  BOOTH'S  Ex'r.  vs.  DICKI:N'S0N  WEBSTER,  Adminis- 
irator  of  LEWIS  ALFREY,  deceased. 

Though  mere  inadequacy  of  price  is  not  sufficient  to  avoid  a  sheriff's  sale  of 
land,  any  irregularity  connected  with  it  will  be  regarded  as  causing  the 
sacrifice  of  the  property,  and  the  court  will  set  the  sale  aside. 

A  sale  made  by  the  sheriff  under  circumstances  inducing  public  belief  that 
there  would  be  no  sale;  and  the  property  sold  to  the  sheriff's  son,  as  a 
secret  bidder,  at  a  sacrifice,  though  th«re  had  been  a  previous  attempt  to 
sell,  and  though  the  sale  was  now  conducted  fairly  and  in  good  faith,  was 
set  aside  for  irregularity. 

Rule  to  show  cause  why  the  sale  of  defendant's  land  should  not 
be  set  aside. 

A  farm  of  Lewis  Alfrey  was  sold  by  the  sheriff  on  judgment  and 
execution  for  $590.  It  was  the  second  attempt  at  a  sale;  there 
being  no  bids  on  the  first  trial,  and  but  few  bidders  on  the  second, 
there  being  an  impression  that  the  administrator  of  Alfrey  would 
arrange  with  the  plaintiff,  who  was  known  to  be  inclined  to  grant 
every  indulgence,  to  prevent  the  sale.  It  went  on,  however,  and 
was  conducted  fairly;  though  tHe  sheriff's  son,  who  was  a  secret 
bidder,  became  the  purchaser  at  a  very  inadequate  price.  The 
sheriff  announced  the  fact  that  he  had  brought  bids  with  him, 
and  gave  full  opportunity  for  competition.  Yet  there  were  persons 
present  who  were  willing  to  give,  and  would  have  given  $2,500  for 
the  property,  but  for  the  impression  that  the  administrator  would 
be  able  to  prevent  a  sale. 

The  question  was  whether,  upon  these  facts,  the  court  would  con- 
firm the  sale. 

By  the  Court: — The  mere  inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  aside  a  sale  of  land,  but  the  court  will  lay  hold 
of  any  irregularity  to  set  the  sale  aside  in  case  of  gross  inadequacy. 
There  is  enough  in  this  case  to  warrant  this;  and  the  property  did 
not  sell  for  one-fourth  its  value.  It  is  the  impolicy  of  allowing  a 
sheriff  to  sell  to  his  son  as  a  secret  bidder. 

It  is  conceded  that  the  sheriff  cannot  sell  land  to  himself;  not  be- 
cause he  is  prohibited  by  any  law,  but  from  the  danger  of  fraud. 
The  buyer  and  the  seller  cannot  be  the  same  person;  not  because 
they  have  opposing  interests,  but  because  in  case  of  a  sheriff  there 
is  no  mode  of  fixing  the  responsibility  of  the  bidder  as  other  bidders 
are  fixed.  If  he  makes  a  bid  secretly  for  his  son,  and  it  turns  out 
a  bad  purchase,  there  is  nothing  by  which  he  can  be  made  ^o  return 
it  sold.    In  addition,  the  near  relationship  between  them  brings  the 
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transaction  into  suspicion,  and  the  danger  of  abuse,  which  we  do 
not  impute  in  this  case  in  fact,  but  as  a  matter  of  dangerous  pre- 
cedent which  ought  to  be  avoided. 

Bule  absolute. 

Whiteley,  for  defendant. 

Gray  and  Bayard,  for  the  purchaser. 


SUPERIOK  COURT. 

SPEING  SESSIONS, 
1849. 


JAMES  TAYLOR  vs.  NATHANIEL  HORSEY  &  WILLIAM  B. 

HORSEY. 

The  question  whether  a  slave  was  sold  unlawfully,  to  be  exported,  may  come 
up  collaterally;  and  the  reputation  of  a  purchaser  as  a  negro  trader,  is  ad- 
missible in  evidence  on  that  question. 

An  execution  in  the  sheriff's  hand  binds  the  defendant's  property  before 
actual  levy. 

Quere. —  Does  it  give  the  sheriff  such  a  property  in  the  goods  as  will  enable 
him  to  maintain  an  action  of  trover  and  conversion? 

Sussex,  April  term,  1849.  Action  of  trover  for  a  negro  slave 
named  Thaddeus,  "  the  proper  man  slave  of  "  the  plaintiff. 

Thaddeus  was  the  slave  of  one  Jeremiah  F.  Kinney,  and  as  such 
was  bound  by  execution  process  in  the  sheriff's  hands  against 
Kinney.  After  the  issuing  this  execution,  and  before  the  levy,  Kin- 
ney sold  and  delivered  the  boy  to  N.  &  "W.  B.  Horsey,  who  had 
no  knowledge  of  the  execution.  The  boy  was  afterwards  levied  up- 
on and  sold  by  the  sheriff  to  one  Lewis  Jefferson,  who  immediately 
transferred  him  to  plaintiff,  who  was  a  son  in  law  of  Daniel  Knowles, 
a  negro  trader,  and  who  had  until  recently  lived  in  the  State  of 
Ohio.  Jefferson  was  not  present  at  the  sale;  and  soon  after  left  the 
State. 

A  witness  was  asked  if  Jefferson  also  was  a  negro  trader;  which, 
though  objected  to,  was  allowed;  and  the  answer  was  that  he  bore 
that  character. 

Mr.  Cullen. —  Jefferson  bought  the  boy  as  the  agent  of  Taylor, 
and  transferred  the  bill  of  sale  at  once.  He  has  no  interest  in  this 
suit;  his  character  cannot  be  in  issue  in  it.  Though  the  purchase 
of  a  negro  with  intent  to  export  him  unlawfully  frees  the  negro,  it 
is  a  question  between  the  negro  and  purthaser,  not  between  the 
purchaser  and  another. 
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The  Court: — The  testimony  may  be  irrelevant,  or  it  may  be  fol- 
lowed up  so  as  to  make  it  relevant.  The  criminal  law  of  the  State 
prohibits  the  sale  of  a  slave  to  a  person  residing  out  of  the  State,  or 
to  a  person  residing  in  the  State,  who  intends  to  export  him  unlaw- 
fully; and  the  purchase  of  a  slave  with  such  unlawful  intent,  free^ 
the  negro.  A  foreign  purchaser  could  not,  in  violation  of  this  law, 
maintain  an  action  in  our  courts  for  such  a  slave;  nor  could  a  pur- 
chaser within  the  State,  who  bought  with  intent  Unlawfully  to  ex- 
port him,  maintain  an  action  for  the  slave.  In  such  case  the  courts 
refuse  to  aid  in  carrying  out  a  fraud  on  the  law  itself.  And  on  the 
question  of  the  intent  with  which  a  person  bought  a  slave,  his  gene- 
ral character  as  a  negro  trader  is  relevant,  and  admissible  in  evi- 
dence. 

Mr.  Saulsbury  moved  a  nonsuit,  on  the  grounds — 1.  That  the  as- 
signment of  the  bill  of  sale  to  Taylor  was  dated  five  days  before  the 
sheriff's  sale;  and  2.  that  the  property  declared  for  was  not  the  pro- 
perty proved;  the  declaration  being  for  a  negro  man,  and  the  proof 
of  a  boy  eight  or  ten  years  old. 

Mr.  Cullen. —  1.  The  action  is  in  trover;  the  bill  of  sale  is  not 
declared  on;  a  question  of  property  is  pending;  a  sale  of  the  negro 
is  proved;  a  public  sale;  by  the  sheriff;  the  fact  of  a  bill  of  sale 
subsequently  made,  reciting  the  sale;  and  yet  it  is  all  to  be  nothing 
because  a  mistake  in  the  date  of  the  bill  of  sale  cannot  be  corrected 
according  to  the  fact.  2.  The  term  "  man-slave  "  is  indicative  of 
gender  and  not  of  age. 

Mr.  Layton  replied: — 

But  the  court  refused  the  nonsuit  on  both  grounds  taken  by  Mr, 
Cullen. 

The  Court: — The  writ  of  fi.  fa.  binds  the  debtor's  property  from 
the  time  of  its  issue,  so  as  to  avoid  any  transfer  of  property,  even 
before  actual  levy;  though  it  may  not  give  the  sheriff  such  a  right 
of  property  as  to  enable  him  to  maintain  trover  or  replevin,  until 
actual  levy. 

The  plaintiff  finally  had  a  verdict. 

Cvllev,  for  plaintiff. 

Saulsbury  and  Layton,  for  defendants. 
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JOHN^  M.  COLLTXS  vs.  CHARLES  BILDER3ACK. 

Under  the  act  of  1826.  "  relating  to  fugitives  from  labor,"  which  prohibits  the 
captain  or  commander  of  a  vessel  from  carrying  slaves  out  of  the  State, 
a  party  is  not  obliged  to  alledge  or  prove  that  the  captain  knetD  the  per- 
son carried  out  to  be  a  slave. 

Neither  is  he  bonnd  to  alledge  in  terms  that  the  person  was  a  fugitive  from 
labor,  as  the  act  prohibits  the  taking  out  persons  "  held  to  labor  or  ser- 
vice." 

A  negro  girl  slave  going  out  in  company  with  her  mistress,  will  be  regarded 
as  going  with  her  master's  consent.  The  wife's  authority,  as  the  agent 
of  the  husband,  to  take  her,  will  be  implied,  unless  the  captain  has  notice 
or  knowledge  to  the  contrary. 

In  such  case  it  is  proper  to  plead  the  husband's  license.  A  plea  setting  out 
the  facts  is  demurrable. 

In  actions  ex  delicto  special  matters  in  justification  or  excuse  may  be 
pleaded  specially,  or  may  be  given  in  evidence  under  the  general  issue. 

Sussex,  April  term,  1849.  This  was  an  action  on  the  case,  un- 
der the  statute  of  1826,  [Digest  291,]  against  a  steamboat  captain, 
for  carrying  a  slave  out  of  the  State. 

The  declaration  contained  several  counts,  two  of  which  were  as 
follows : — 

In  the  Superior  Court, 

October  Term,  1847. 
Keid  county,  ss.  John  M.  Collins,  the  plaintiff,  by  Willard  Sauls- 
bury,  his  attorney,  complains  of  Charles  Bilderback,  the  defendant, 
of  a  plea  of  trespass  on  the  case: — For  that,  whereas,  the  said  plain- 
tiff, before  and  at  the  time  of  committing  the  grievance  by  said  de- 
fendant in  this  count  hereafter  mentioned,  was  a  citizen  and  inhabi- 
tant of  the  State  of  Delaware,  and  being  such  citizen  and  inhabitant 
of  the  said  State,  did  hold  to  labor  and  service  a  certain  negro  girl 
called  Alice,  and  which  said  negro  girl  so  as  aforesaid  named  and 
called  Alice,  was  a  person  held  to  labor  and  service  by  the  said 
plaintiff,  he  the  said  plaintiff  then  being  a  citizen  and  inhabitant  of 
the  State  of  Delaware,  yet  the  said  defendant  well  knowing  the 
premises,  but  contriving  and  wrongfully  and  injuriously  intending 
to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  labor  and  ser- 
vice of  the  said  negro  girl  named  and  called  Alice,  heretofore  and 
after  the  passing  of  a  certain  act  of  the  General  Assembly- of  the 
State  of  Delaware,  made  and  passed  at  Dover,  on  the  19th  of  Ja- 
nuary, 1826,  entitled  "An  act  relating  to  fugitives  from  labor,"  to 
wit:  on  the  11th  day  of  August,  1847,  and  before  the  commence- 
ment of  this  suit,  to  wit:  at,  &c.,  wrongfully  and  injuriously  did  car- 
ry away  and  transport  by  water  out  of  the  State  of  Delaware,  the 
^aid  negro  girl  called  and  named  Alice,  the  said  negro  girl  then 
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and  there  being  a  person  held  to  labor  and  service  by  the  said  plain- 
tiff, he  the  said  plaintiff  then  and  there  being  a  citizen  and  inhabi- 
tant of  the  State  of  Delaware,  and  he  the  defendant  then  and  there 
being  a  captain  of  a  certain  vessel  called  the  Portsmouth,  and  he 
the  said  defendant  then  and  there  knowing  that  the  said  negro  girl 
was  a  person  held  to  labor  and  service  by  the  said  plaintiff,  and  that 
he  the  said  plaintiff  was  a  citizen  and  inhabitant  of  the  said  State 
of  Delaware,  contrary  to  the  said  statute  in  that  case  made  and  pro- 
vided, by  means  whereof  an  action  hath  accrued  to  the  said  plaintiff 
to  have  and  demand  of  and  from  the  said  defendant  the  sum  of  live 
hundred  dollars,  &c. 

And  whereas,  also  heretofore,  to  wit:  on,  &c.,  at,  &c.,  the  said 
plaintiff  was  a  citizen  and  inhabitant  of  the  State  of  Delaware,  and 
the  owner  of  a  certain  other  negro  girl  commonly  called  Alice,  then 
and  there  held  to  labor  and  service  under  and  according  to  the  laws 
of  the  said  State;  and  whereas,  also,  the  said  defendant  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  was  the  captain  of  a 
certain  steamboat  called  the  Portsmouth ;  yet  the  said  defendant, 
so  being  then  and  there  captain  of  the  said  steamboat,  not  regard- 
ing his  duty,  wrongfully  and  injuriously  afterwards,  to  wit:  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  did  in  and 
aboard  the  said  steamboat  carry  and  transport  by  water  out  of  the 
said  State  of  Delaware,  the  said  last  mentioned  negro  girl  so  held 
to  labor  and  service,  and  of  whom  the  said  plaintiff  was  the  owner 
as  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  whereby  and  by  force  of  the  said  statute  the  plaintiff 
hath  sustained  damage  to  the  value  of  five  hundred  dollars,  to  wit: 
at  the  county  aforesaid. 

The  defended  pleaded — 1.  not  guilty;  2.  by  leave,  &c.,  a  license 
from  the  plaintiff;  3.  a  license  from  Mrs.  Collins,  wife  of  the  plain- 
tiff; 4.  that  Mrs.  Collins,  wife  of  the  plaintiff,  at  the  time  mention- 
ed in  the  declaration,  took  passage  on  board  said  steamboat  Ports- 
mouth, as  a  passenger,  on  a  visit  from  this  State  to  Philadelphia,  in 
the  State  of  Pennsylvania,  and  then  and  there  took  with  her,  and 
carried  said  negro  Alice  as  her  negro  servant,  and  under  her  own 
special  charge  and  care;  5.  that  Mrs.  Collins,  at  the  time  mention- 
ed, &c.,  was  removing  with  her  family  from  this  State  to  the  State 
of  Pennsylvania  to  reside,  took  passage  on  board  said  steamboat 
Portsmouth,  and  did  remove  the  said  negro  Alice  as  her  slave  to 
said  State  of  Pennsylvania.     Replications  and  issues. 
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Bayard  and  Savlshury,  for  plaihtiff,  after  joining  issue  on  these 
pleas,  moved  the  court  to  strike  out  all  the  pleas  except  the  general 
issue,  on  the  ground  that  they  amounted  to  the  general  issue. 

'The  Court  refused  to  strike  out,  conceding  that  matter  amounting 
to  the  general  issue  could  not  be  pleaded  with  the  general  issue  in 
an  action  on  the  case.  The  court  said  these  special  pleas  were 
matter  of  excuse  or  justification,  and  might  be  pleaded  with  the 
general  issue.  [Goiild^s  Plead.  346.]  In  actions  on  the  case  aris- 
ing ex  delicto,  matters  which  go  in  avoidance  of  the  action  have  to 
a  considerable  extent  been  admitted  in  evidence  under  the  general 
issue.  "It  is  difficult  to  discover  any  precise  principle  by  which 
this  practice  may  be  justified,  or  any  definite  rule  by  which  to  limit 
its  precise  extent.  The  practice  appears  to  be,  in  a  great  measure, 
an  arbitrary  departure  from  the  original  principles  of  the  law,  and 
as  such,  to  rest  on  authority,  rather  than  any  known  legal  reason." 
[Gould  Plead.  333-4.] 

The  rule,  however,  has  become  general,  that  in  actions  on  the 
case  ex  delicto,  the  defendant  may  prove  under  the  plea  of  not  guilty, 
almost  ever\'  special  matter  of  defence  which  conduces  to  show,  that 
at  the  time  of  pleading,  he  is  not  liable  to  the  plaintiff's  demand,  e. 
g.  a  license  or  any  other  justification,  a  former  recovery,  release,  ac- 
cord and  satisfaction. 

But  these  special  defences  and  all  others  which  confess  the  truth 
of  the  declaration  may  he  specially  pleaded,  instead  of  being  given 
in  evidence,  under  the  general  issue.  For  regularly  no  plea  which 
admits  the  truth  of  the  declaration  can  be  said  to  amount  to  the 
general  issue. 

Motion  refused. 

The  plaintiff's  counsel  then  moved  for  leave  to  amend  the  issue 
on  the  fourth  plea,  by  replying  that  the  wife  took  the  slave  off  with- 
out the  consent  of  her  husband. 

The  court  refused  this  also,  because  it  was  the  third  application 
to  amend  in  this  case,  and  was  made  at  the  moment  of  trial. 

Plaintiff's  counsel  then  moved  for  leave  to  withdraw  the  replica- 
tion to  the  fourth  plea  and  demur;  which  the  court  allowed.  Demur- 
rer to  the  fourth  plea,  and  joinder.  The  case  went  on  to  trial  on 
the  jury  issues. 

Mary  Ann  Collins,  the  plaintiff's  daughter,  proved  that  the  negro 
slave  Alice  left  her  father's  house  on  the  11th  of  August,  1847,  in 
company  with  her  mother,  and  went  to  Lewestown;  and  on  Friday 
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morning,  August  14th,  she  went  to  Philadelphia,  on  the  steamboat 
Portsmouth,  Captain  Charles  Bilderbaek,  She  had  been  held  by 
plaintiff  as  a  slave.  This  witness  and  her  mother,  (plaintiff's  wife,) 
were  with  her;  she  was  taking  Alice  up  with  her  to  Philadelphia; 
she  went  up  with  the  intention  of  staying;  had  no  goods  with  her. 
Alice  was  in  her  six  years  old  then.  Mrs.  Collins  went  to  house- 
keeping in  Philadelphia  in  about  two  Areeks. 

Question. — Why  did  your  mother  leave  your  father? 

This  was  objected  to  and  insisted  on,  as  going  to  show  that  the 
wife  was  driven  off  by  her  husband's  cruelty.  The  question  was 
waived. 

Witness. — Mother  took  the  girl  with  her  when  she  left  my  father. 
He  was  absent  from  home. 

The  sheriff  of  the  county  proved  that  when  he  arrested  Captain 
Bilderbaek,  he  said  he  was  aware  of  the  circumstances  under  which 
the  girl  was  removed;  had  inquired  about  the  matter,  and  was  told 
it  was  safe  to  take  her  out  of  the  State.  Collins  was  a  citizen  of  the 
State  at  the  time. 

Mr.  Layton  moved  a  nonsuit;  because  it  was  not  proved  (and  al- 
ledged)  that  the  negro  girl  was  a  fugitive  from  labor. 

Layton. — The  act  of  assembly  relates  to  fugitives  from  labor.  It 
was  passed  on  the  application  of  the  States  of  Maryland  and  Vir- 
ginia, and  was  designed  to  be  in  aid  of  the  acts  of  Congress  relating 
to  fugitives  from  labor.  It  is  to  receive  a  sensible  construction; 
and  cannot  be  made  to  include  every  case  of  taking  a  slave  out  of 
the  State,  but  only  of  taking  away  fugitive  slaves.  It  cannot  apply 
to  the  case  of  taking  a  slave  out  in  company  of  his  master  or  mis- 
tress. The  master  or  mistress  is  entitled  to  travel  with  their  slave. 
And  the  declaration  ought  to  aver  the  knowledge  of  the  captain  that 
the  negro  is  a  slave.  [9  Law  Lib.  690 ;  Dtvar.  Stat.  40 ;  4  Wash.  C. 
C.  Rep.  396;  1  Chit.  PI.  379,  72,  377;  1  Harr.  Rep.  131;  2  East.  92; 
1  Wend.  Rep.  376;  4  Harr.  Rep.  217.] 

By  the  Court: — The  application  is  upon  the  grounds — 1.  That  it 
is  not  averred  that  the  slave  was  a  fugitive  from  labor;  and  2.  that 
a  case  within  the  statute  has  not  been  made  out. 

The  fourth  section  of  the  act  of  1826,  imposes  the  penalty  on 
any  captain  of  a  vessel  carrying  out  of  the  State  a  person  "  held  to 
labor"  or  service  by  a  citizen  or  inhabitant  of  this  State;  and  it  no 
where  in  terms  refers  to  such  person  as  a  fugitive  from  labor.  It 
cannot,  therefore,  be  necessary  in  pleading,  to  do  any  thing  more 
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than  bring  the  case  within  the  requirements  of  the  act.  If  such  a 
case  is  proved,  the  plaintiff  is  entitled,  prima  facie,  to  recover;  and 
■cannot  be  nonsuited.  Yet  the  law  requires  such  a  sensible  construc- 
tion as  not  to  apply  it  to  a  ease  of  carrying  out  a  slave  with  the 
consent  of  his  master,  or  by  his  command;  and  this  necessarily  im- 
plies the  case  of  a  fugitive  from  labor.  Every  case  of  a  slave  going 
out  against,  or  without,  the  master's  consent,  amounts  to  a  flying 
from  his  service;  but  it  would  not  be  a  just  or  even  tolerable  con- 
struction of  this  act,  to  apply  it  to  the  case  of  a  slave  who  goes  out 
neither  to  escape  from  his  master,  nor  to  elude  his  service,  but  on 
his  service,  by  his  command,  with  his  permission,  or  even  in  his 
company.  It  will  be  for  the  Jury  to  say  whether  there  is  any  thing 
in  the  evidence  in  this  case  to  take  it  out  of  the  plain  object  and 
purpose  of  the  act,  within  which  it  is  sufficiently  brought  by  the  al- 
legations and  proofs  to  entitle  the  plaintiff  to  go  to  the  jury. 

Nonsuit  refused. 

The  case  was  then  argued  before  the  jury;  Mr.  Lay  ton  insisting 
that  the  plaintiff  was  bound  to  alledge  and  prove  knowledge  on  the 
part  of  the  defendant  that  the  girl  Alice  was  a  slave,  and  a  fugitive 
from  labor;  and  that  from  the  fact  of  the  girl  going  off  in  company 
with  her  mistress,  she  must  be  taken  to  have  gone  with  the  consent 
of  the  master. 

M?:  Bayard,  contra,  argued  that  the  very  object  of  the  law  was 
to  cut  off  all  questions  under  which  its  provisions  might  be  violated, 
by  making  the  captain  of  a  vessel  transporting  him  out  of  the  State 
liable  at  all  events,  if  he  turn  out  to  be  a  slave,  whether  he  knew 
him  to  be  a  slave  or  not.  If  he  takes  out  a  colored  man,  he  takes 
the  risk.  The  only  limitation  which  the  act  will  admit  of,  is  the 
knowledge,  or  means  of  knowledge,  on  the  part  of  the~  captain,  that 
he  was  carrying  the  person  out.  That  restriction  he  agreed  was 
demanded  on  general  principles;  and  also  that  the  exportation  was 
without  the  consent  of  the  master.  For  if  the  master  consented  to 
it,  he  could  not  recover  a  penalty  provided  in  his  favor. 

In  every  case  of  transportation  without  the  consent  of  the  master, 
the  slave  must  be  regarded  as  a  fugitive  slave,  because  he  is  in  fact 
escaping  from  his  master's  service.  He  agreed  that  where  he  was 
transported  with  the  master's  consent,  this  action  would  not  lie. 

As  to  the  evidence  of  that  consent,  he  said  the  consent  of  the 
wife  is  no  evidence  of  the  husband's  consent.  She  is  not  the  mis- 
tress of  the  slave  in  any  legal  sense.  Her  act  can  bind  the  husband 
VOL.  Y.  18 
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only  as  the  agent  of  the  husband ;  where  the  agency  is  directly  proved 
or  may  be  inferred  from  the  marriage  relation. 

The  property  of  the  slave  is  in  the  husband  alone.  The  wife  has 
no  control  over  it.  She  can  no  more  authorize  a  person  to  take  out 
his  slave,  than  she  could  sell  his  horse  without  his  consent.  It  is 
then  for  the  party  setting,  up  the  act  of  the  wife  as  the  agent  of  her 
husband,  to  show  the  husband's  authority.  It  is  not  for  the  other 
side  to  disprove  it. 

The  Chief  Justice  charged : — 

BooTif,  Chief  Justice: — The  design  of  the  law  was  to  afford  pro- 
tection to  the  owners  of  slaves.  It  therefore,  inflicts  a  penalty  of 
$500  upon  the  captain  of  a  vessel,  or  other  person,  who  carries  by 
water,  a  slave  out  of  the  State.  The  law  is  severe,  and  it  is  the 
only  one  that  makes  a  party  criminally  liable,  without  a  criminal 
intent.  The  act  imposes  the  penalty,  although  the  act  of  transpor- 
tation is  done  without  knowledge  or  notice  that  the  negro  is  a  slave; 
or  is  escaping  from  the  owner's  service. 

Hence  it  is  unnecessary  to  alledge  in  the  narr.  or  to  prove  at  the 
trial,  that  the  defendant  knew  that  the  negro  was  a  slave.  Such 
a  construction  would  render  the  law  nugatory. 

The  plaintiff  alledges  in  his  declaration,  that  he  was  a  citizen  of 
this  State;  that  the  girl  Alice  was  held  to  labor  or  service  by  him; 
and  that  the  defendant  being  the  captain  of  a  steam  vessel,  carried 
the  said  Alice  out  of  this  State. 

Upon  proof  of  the  allegations  contained  in  this  declaration,  a  case 
is  made  out  on  the  part  of  the  plaintiff,  which  prima  facie,  would 
entitle  him  to  a  verdict.  If  such  allegations  are  made  out  by  evi- 
dence, the  presumption  is  that  the  slave  was  carried  out  of  the  State 
against  or  without  the  master's  consent,  and  this  entitles  him  to  a 
verdict,  unless  such  presumption  is  rebutted  by  testimony  on  the  part 
of  the  defendant. 

This  may  be  done  by  proof  of  the  express  consent  of  the  plaintiff, 
or  of  such  facts  from  which  his  consent  may  be  implied.  The  rea- 
sonable presumption  arising  from  the  facts  in  evidence  would  be, 
that  the  plaintiff's  wife,  daughter  and  slave  Alice,  were  on  board  of 
that  steamboat  with  the  assent  of  the  plaintiff. 

The  wife  is  under  the  control  of  the  husband;  has  the  manage- 
ment of  the  household  and  of  domestice  concerns  generally.  Her 
contracts  in  regard  to  necessaries  for  herself  and  the  family  bind 
the  husband.     A  female  slave,  particularly  of  the  tender  age  of 
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Alice,  is  considered  as  under  the  control  and  management  of  her 
mistress,  and  owes  obedience  to  her. 

In  all  these  cases  the  wife  is  presumed  to  act  under  the  authority 
and  with  the  consent  of  her  husband.  But  tliis  authority  or  consent 
may  be  revoked  by  him,  whenever  he  consider  his  wife  unfit  to  be 
entrusted  with  the  management  of  such  domestic  affairs  as  are  gene- 
rally confided  to  women.  But  no  such  authority  can  be  implied  on 
the  part  of  the  husband,  as  to  those  matters  which  according  to  the 
usual  course  of  business,  or  the  customs  of  society,  are  not  entrusted 
to  the  wife. 

Hence  in  the  case  put  by  plaintiff's  counsel,  the  sale  by  the  wife 
of  the  husband's  horses  or  cattle,  would  not  be  valid,  unless  his  ex- 
press authority  was  shown;  and  that  the  wife  was  made  his  agent. 

In  case  of  a  farmer's  wife  selling  poultry,  eggs  and  butter,  the 
husband's  authority  and  consent  are  implied,  because  such  is  the 
usual  course  of  dealing  as  regards  such  matters.  The  wife,  there- 
fore, having  an  implied  authority  over  a  female  slave  such  as  Alice, 
and  a  right  to  command  her  obedience  and  her  services,  such  au- 
thority or  right  continues,  until  countermanded  by  the  husband,  and 
third  persons  who  may  be  affected  by  such  countermand,  have  knowl- 
edge or  notice  of  it. 

If,  therefore,  Mrs.  Collins  was  at  Lewestown,  openly  and  publicly 
with  her  daughter,  and  Alice  as  a  female  slave,  and  took  passage  in 
the  steamboat,  and  without  any  thing  to  appear  to  the  captain  that 
the  carrying  away  the  negro  was  against  the  husband's  will;  the 
fair  and  legal  inference  would  be  that  she  was  acting  with  his  con- 
sent and  by  his  authority.  But  if  the  plaintiff  countermanded  the 
authority  of  his  wife,  or  revoked  his  assent,  and  the  defendant  had 
knowledge  or  notice  of  it,  the  presumption  of  law  would  be  repelled, 
and  the  plaintiff  in  such  case  would  be  entitled  to  a  verdict. 

Verdict  for  plaintiff. 

When  the  jury  returned  to  the  box,  and  before  delivering  the  ver- 
dict, Mr.  Layton  excepted  to  that  part  of  the  charge,  in  which  it 
was  stated  that  it  was  not  necessary  to  state  in  the  narr.  or  prove 
at  the  trial,  that  the  defendant  knew  the  negro  was  a  slave. 

Argument  of  the  demurrer  to  the  fourth  plea : — 

Mr.  Bayard. — The  fourth  plea  of  the  defendant  is  as  follows: — 
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^'  By  leave,  &c.,  the  defendant  further  pleads  that  the  said  Mrs. 
Collins,  wife  of  the  said  plaintiff,  at  the  time  mentioned  in  said  de- 
<jlaration,  took  passage  on  board  the  steamboat  Portsmouth,  as  a 
passenger,  on  a  visit  to  Philadelphia,  in  the  State  of  Pennsylvania; 
and  then  and  there  took  with  her  and  carried  the  said  negro  Alice, 
as  her  negro  servant,  and  under  her  own  special  charge  and  care, 
and  this,  &c.,  to  wit:  at  the  county  aforesaid."  To  this  plea  there 
is  a  general  demurrer. 

The  question  is,  does  the  plea  state  any  fact  which  bars  the  right 
of  action.  That  it  does  not  is  evident,  as  all  the  facts  stated  may 
be  true,  and  yet  the  plaintiff  entitled  to  recover. 

It  is  true  the  court  have  decided  that  the  presence  and  authority 
of  the  wife  would  be  evidence  of  the  plaintiff's  consent  to  the  trans- 
portation of  the  slave  out  of  the  State;  yet  it  is  but  evidence,  and 
capable  of  being  rebutted  by  other  evidence.  The  fact  which  ought 
to  have  been  pleaded  in  bar  is  "  that  the  slave  Alice  was  transport- 
ed by  the  plaintiff's  consent  or  authority."  Xow,  the  presence  of 
the  wife  is  prima  facie  evidence  of  the  plaintiff's  consent;  but  the 
plaintiff  may  show  that  it  was  against  his  consent,  and  therefore  non 
constat  that  he  did  -consent,  which  alone  constitutes  a  bar.  The 
fat-al  defect  in  the  plea  is,  that  it  pleads  evidence  of  a  fact  instead 
of  the  fact  itself;  and  evidence  in  its  nature  not  conclusive,  but 
merely  prima  facie. 

The  rule  is  "evidence  shall  never  be  pleaded,  because  it  tends  to 
prove  matters  in  fact;  and  therefore,  the  matter  in  fact  shall  be 
pleaded."  [Dowman's  case,  9  Coke's  Rep.  10  h.,  and  there  cited  9 
Ed.  3,  5  b.  6.  a.]  The  principle  can  be  easily  illustrated  in  a  case 
of  common  occurrence.  After  twenty  years  the  law  presumes  pay- 
ment of  a  bond,  if  there  is  no  rebutting  evidence,  such  as  payments, 
admissions,  &c. ;  but  in  order  to  take  advantage  of  this  presumption 
of  law,  the  defendant  must  plead  payment;  and  then  if  the  bond 
appears  to  be  more  than  twenty  years  old,  and  there  is  no  counter 
evidence,  the  law  presumes  it  to  be  paid.  Suppose,  instead  of  plead- 
ing the  fact  which  the  presumption  of  law  fuay  prove,  namely  pay- 
ment, the  defendant  pleaded  to  debt  on  bond,  that  the  bond  was 
executed  and  delivered  more  than  twenty  years  before  action 
"brought,  the  plea  would  be  clearly  bad,  because  it  would  merely 
plead  prima  facie  evidence  of  a  fact  instead  of  the  fact  itself,  and 
issues  must  be  issues  of  material  facts,  and  not  of  evidence  of  those 
facts.    Indeed,  if  such  a  plea  could  be  maintained,  it  would  not  be 
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necessary  to  plead  it,  as  the  plaintiff's  narr.  always  shows  the  time 
of  executing  the  bond,  and  unless  he  averred  also  some  additional 
fact  to  rebut  the  presumption  arising  from  the  lapse  of  time,  the 
declaration  would  be  demurrable  on  the  same  principle  which  at- 
tempts to  sustain  the  plea;  and  yet  a  more  absurd  notion  can  scarce- 
ly be  conceived.  There  can  be  no  distinction  between  the  case 
stated  and  the  plea  in  this  cause.  The  court  have  decided  that  the 
presence  and  authority  of  the  wife  is  prima  facie  evidence  of  the 
husband's  consent,  nothing  more;  and  therefore  the  defendant  should 
have  pleaded  that  the  slave  was  transported  by  the  plaintiff's  con- 
sent, and  then  given  in  evidence  the  presence  and  authority  of  the 
wife  in  support  of  the  fact  pleaded,  as  in  part  he  did  on  the  trial; 
and  the  jury  having  heard  the  testimony  on  both  sides,  would  have 
found  the  material  fact  whether  the  slave  was  transported  by  the 
plaintiff's  authority.  The  plea  contains  no  allegation  of  the  plain- 
tiff's consent  or  authority. 

Mr.  Layton,  for  defendant. — The  general  demurrer  admits  the 
facts  stated  in  the  plea.  But  the  plaintiff's  counsel,  in  support  of 
the  demurrer,  insists  that  "  the  plea  states  no  fact  which  bars  the 
right  of  action."  Do  the  facts  thus  pleaded  and  admitted,  bar  the 
plaintiff's  right  of  action?  I  think  they  do.  The  plea  avers  a 
state  of  facts  from  which  the  license  of  the  master  must  necessarily 
be  inferred.  It  was  proper  thus  to  plead  those  facts,  specially,  and 
not  to  offer  them  in  evidence  under  the  plea  of  license  from  the 
plaintiff.  Or  whether  the  license  of  the  master  be  properly  thus  in- 
ferred, or  not,  the  plea  is  a  justification  in  this,  that  Mrs.  Collins, 
the  wife,  whose  servant  this  negro  slave  was,  and  is  here  admitted 
to  have  been,  took  passage,  &c.,  and  then  and  there  took  with  her 
and  carried  said  negro  Alice  as  her  servant,  &c.  Now,  if  this  negro 
Alice  was  the  servant  of  Mrs.  Collins,  and  she  took  this  servant 
voluntarily  with  her,  as  a  passenger  on  board  the  steamboat,  it  cer- 
tainly can  be  no  offence  against  any  statute  of  this  State,  for  Cap- 
tain Bilderback  to  give  passage  to  a  lady  and  her  servant.  Ac- 
cording to  the  customs  of  society,  a  lady  travelling  in  or  from  a 
slave  State,  is  usually  attended  by  her  female  servant,  which  ser- 
vant is  considered  as  necessary  to  the  comfort  and  convenience  of 
her  mistress.  Female  servants,  with  the  management  of  the  whole 
interior  domestic  arrangements  of  the  family,  are  also,  by  the  cus- 
toms pf  society,  as  well  as  from  the  necessity  and  propriety  of  the 
case,  consigned  to  the  management  and  direction  of  the  wife,  who 
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thus  becomes  the  mistress  of  the  family,  and  of  those  servants. 
Whatever,  therefore,  the  wife  does  in  the  management  of  her  own 
peculiar  department,  she  does  lawfully.  She  acts  by  the  authority 
of  her  husband,  as  his  agent,  and  unless  notice  be  specially  given  by 
the  husband  to  those  whom  the  wife  employs,  or  with  whom  she  deals, 
in  the  manrgement  of  her  department,  they  cannot  be  made  tres- 
passers, whilst  thus  acting  under  her  authority.  Notice  must  be 
brought  home  to  those  employed  by,  or  dealing  with  the  wife,  that 
she  is  acting  against  the  will  of  her  husband,  before  they  can  be 
treated  as  trespassers.  A  license  from  the  wife,  therefore,  under 
such  circumstances,  in  the  absence  of  any  such  notice,  is  available, 
by  way  of  defence,  as  would  be  a  license  from  the  husband.  These 
principles  I  apprehend  are  sound;  and  sustained  by  numerous  an- 
alagous  decisions.  If  they  ])e  sound,  the  defendant  is  entitled  to 
judgment  upon  the  demurrer. 

It  is,  however,  to  be  premised,  that  a  master  or  mistress  may  law- 
fully travel  from  this  State  b}'  land  or  water,  with  his  or  her  ser- 
vant, and  return  again  into  this  State,  without  incurring  any  for- 
feiture whatever;  and  if  this  may  lawfully  be  done,  it  can  certainly 
be  no  offence  in  any  one,  to  accommodate  the  master  or  mistress, 
and  his  or  her  servant,  by  giving  them  passage,  either  by  land  or 
water. 

The  defendant's  counsel  relies  upon  the  following  authorities  on 
this  point:  "During  cohabitation  the  law  will,  from  that  circum- 
stance, presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate;"  and  "  this 
principle  is  anxiously  adopted  by  the  law  on  every  possible  occa- 
sion," &c.  [1  Selu:  N.  P.  230,  (Farrand's  edition,  1807;)  1  Esp. 
441,  Hodges  vs.  Hodges;  and  4  Esp.  N.  P.  C.  42,  Harris  vs.  Mor- 
ris.] "  While  they  cohabit,  the  husband  shall  answer  all  contracts 
of  hers  for  necessaries;  for  his  assent  shall  be  presumed  to  all  neces- 
sary contracts,  upon  the  account  of  cohabiting,  unless  the  contrary 
appear:  per  Holt,  C.  L.  Ethrington  vs.  Parrot,  1  Salk.  118,  and 
Lord  Raym.  1006.  And  see  also  1  Selw.  N.  P.  233;  ib.  (n.  3,)  and 
234,  (fi.  4;)  4  Harr.  Rep.  385,  Fredd  vs.  Eves;  and  1  Lord.  Raym. 
444,  Todd  vs.  Stokes.  Now,  in  tlie  case  before  the  court,  it  is  not 
pretended  that  Captain  Bilderback  had  any  notice  from  the  plain- 
tiff that  the  wife  was  acting  against  his  will  and  consent.  So  too.  Cook 
vs.  Wortham,  2  Str.  1054;  3  Sehr.  N.  P.  967.  Plaintiff  brought 
trespass  against  defendant  for  breaking  and  entering  his  house,  and 
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debauching  his  daughter,  per  quod,  &c.,  and  verdict  for  plaintiff, 
&c.  Motion  for  a  new  trial,  on  the  grounds — 1.  Because  the  ver- 
dict was  against  evidence,  there  being  no  proof  of  any  trespass  com- 
mitted in  breaking  the  house,  but  the  contrary,  that  the  window 
having  been  left  open  by  the  plaintiff's  daughter,  the  defendant  en- 
tered by  virtue  of  a  license  from  her,  &c.  Sed  per  cur.  as  to  the  first 
ground,  the  defendant's  entry  into  the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass,  &c."  [3  Esp.  N.  P.  967.] 
In  this  case  the  court  certainly  recognized  the  position,  that  if  de- 
fendant had  entered  with  the  privity  of  the  mother,  the  wife,  he 
would  not  have  been  a  trespasser.  The  authorities  on  this  point, 
might  be  greatly  multiplied. 

But  it  is  further  contended  by  plaintiff's  counsel,  in  his  argument 
upon  the  demurrer,  that  the  defendant  "  pleads  evidence  of  a  fact 
instead  of  the  fact  itself."  I  admit  the  general  correctness  of  the 
rule  of  evidence  cited  by  plaintiff's  counsel,  that  "evidence  shall 
never  be  pleaded,  because  it  tends  to  prove  matter  in  fact;  and 
therefore,  the  maimer  in  fact  shall  be  pleaded." 

But  the  counsel  mistakes  the  character  of  the  plea.  It  is  not 
averred  by  defendant,  as  evidence  of  the  husband's  assent,  merely, 
that  the  wife  took  this  little  negro  child  Alice  along  with  her  as  her 
body  servant;  but  the  plea  avers,  distinctly,  as  a  fact,  that  the  wife 
took  this  negro  child  with  her,  as  her  negro  servant;  and  maintains 
the  position,  that  under  the  circumstances  of  this  case,  the  wife  had 
a  right  to  take;  and  her  assent,  and  acts,  were  and  are  a  sufficient 
justification  to  the  defendant,  in  the  absence  of  notice  of  dissent  on 
the  part  of  the  husband. 

The  wife's  right  to  the  management  and  control  of  this  Little 
child  has  before  been  shown,  and  the  case  of  Cook  vs.  Wortham, 
Stra.  1054  is  again  referred  to,  as  indicating,  clearly  enough,  the 
opinion  of  the  court,  that  if  the  defendant  had  pleaded  entry  into 
the  house  by  the  privity  and  license  of  the  mother,  it  would  have 
been  a  good  plea.  This  mode  of  pleading,  however,  by  way  of  jus- 
tification, in  actions  of  trespass,  is  no  new  thing;  it  is  the  constant 
daily  practice  in  our  courts,  as — 1.  where  an  officer  justifies  break- 
ing the  doors,  for  the  execution  of  process.  [3  Selw.  N.  P.  1123,] 
and  the  authorities  there  cited.  2.  as  that  the  defendant  entered 
to  demand  payment  of  his  debtSj  &c.  [Com.  Dig.;  Pleader,  3,  n., 
35 ;  Cro.  Eliz.  896.] 

In  all  these,  and  many  analogous  cases,  the    facts    are    pleaded. 
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from  which  the  law  infers  the  right  of  the  defendant  to  enter,  or  to 
do  the  act  complained  of.  It  is  not  a  plea  of  the  evidence  of  a  fact, 
but  of  a  fact  itself;  which  if  proved,  or  admitted  to  be  true,  the  law 
infers  the  justification  of  the  act,  and  the  innocence  of  the  defen- 
dant. As  in  the  case  of  Cook  vs.  Wortham,  Stra.  1054,  before 
cited.  If  the  plea  there  had  been  that  the  defendant  had  entered  by 
the  privity  or  license  of  the  wife,  it  would  clearly  have  been  a  good 
plea;  and  if  the  plaintiff  had  gone  to  trial  on  that  issue,  and  it  had 
been  proved,  or  he  had  demurred  to  it,  judgment  would  have  been 
rendered  for  defendant;  and  to  avoid  the  force  and  effect  of  such  a 
plea  of  license  by  the  wife;  in  all  cases  where  the  wife  herself  would 
have  a  right  to  act,  the  plaintiff  must  new  assign,  and  reply  the 
special  matter  so  as  to  make  the  defendant  a  trespasser  ab  initio, 
by  showing  that  he  had  abused  his  license. 

But  here,  there  is  no  new  assignment;  no  averment  that  the  de- 
fendant had  notice  of  the  dissent  of  the  husband;  but  a  general 
demurrer  is  entered,  admitting  the  truth  of  the  plea  pleaded;  and 
it  follows  that  if  the  wife  had  a  right  to  the  custody  of  the  negro 
child,  and  took  her  with  her  as  her  body  servant,  in  the  absence  of 
any  dissent  on  the  part  of  the  husband,  the  defendant  may  well 
plead  the  license  of  the  wife,  and  under  this  demurrer  is  entitled  to 
judgment. 

At  the  following  term  the  court  gave  judgment  for  the  plaintiff^ 
on  the  demurrer. 

The  exception  to  the  charge  was  not  taken  up;  the  ease  having 
been  compromised  by  agreement  between  the  parties. 

Bayard  and  Saulshury,  for  plaintiff. 

Layton,  for  defendant. 


Dr.  THOMAS  ADAMS'  Adm'r.  vs.  LEVIN  STEWAKT. 

A  physician  cannot  recover  a  medical  bill   without  proving  his  license  to 

practice. 

Sussex,  April  term,  1849.     Action  for  a  physician's  bill.     Trial 
and  verdict  for  plaintiff  $80  00,  subject,  &e. 


Adams'  Adm'r.  vs.  Stewart.  145 

The  question  was,  whether  plaintiff  could  recover  on  a  medical 
bill,  without  proving  his  license. 

Mr.  Cullen. — The  act  of  1822,  §  6,  provides  that  "  no  person  who 
is  not  at  the  time  of  passing  this  act  a  practitioner  of  medicine  and 
surgery  in  this  State,  or  who  is  not  residing  in  and  regularly  admit- 
ted to  practice  medicine  and  surgery,  in  some  other  State,  shall 
hereafter  practice  medicine  or  surgery  and  receive  or  demand  any 
fee  or  reward  therefor  in  this  State,  without  having  first  obtained  a 
license,  &c.  The  act  of  1835,  [8  vol.  355,]  exempts  Thompsonian 
doctors  from  the  penalties  of  this  act,  but  does  not  enable  them  to  sue 
for  fees;  and  the  act  of  1843,  [9  vol.  549,]  exempts  Homoepathic 
physicians,  and  allows  them  to  sue. 

Doctor  Adams,  without  showing  himself  within  the  exceptions  of 
the  act  of  1822,  has  no  right  to  maintain  suit.  The  question  is, 
whether  plaintiff  shall  be  required  to  show  his  right  to  sue,  or  whether 
defendant  shall  be  obliged  to  negative  the  qualifications.  Non  as- 
sumpsit puts  in  issue  the  plaintiff's  right,  on  the  whole  case,  to  re- 
cover. [1  Ch.  PI.  469;  2  Hall's  Rep.  {N.  Y.)  465;  41  Com.  L.  R. 
155;  3  Mees  &  Welshy  521;  14  Johns.  Rep.  369;  21  Com.  L.  R.] 
395;  19  Ih.  300.] 

Mr.  Saulshury. — The  matter  relied  on  as  a  defence  should  have 
been  pleaded,  or  proved  by  the  defendant.  [2  Camp.  R.  144,  441; 
2  Harrison's  Dig.  15,  91.  The  cases  cited  are  under  a  statute  of 
55  Geo.  3,  chap.  194,  which  enacts  that  the  plaintiff  shall  prove  at 
the  trial  his  qualifications,  &c.  The  old  statute  of  8  Hen.  8  chap., 
under  which  the  case  in  2  Campbell's  Reports  arose,  was  like  our 
statute,  and  the  court  held  that  the  defendant  must  prove  the  dis- 
qualification, to  defeat  the  action. 

The  Court,  after  a  curia  advisare,  on  the  18th  of  June,  1849,  set 
aside  the  verdict  and  ordered  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  not  proved  his  license. 

Judgment  of  nonsuit. 

Saulshury,  for  plaintiff. 

Cullen,  for  defendant. 

VOL.  V.  19 
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STATE,  use  of  LEWES  et  al  vs.  THOMAS  W.  RECORDS. 

A  mere  stay  of  execution  process,  without  fraud,  will  not  destroy  the  levy. 
The  sheriff  is  bound  to  return  executions  on  the  first  day  of  the  term;  and 

his  liability  attaches  then,  though  the  return  be  made  afterward. 
An  execution  cannot  be  put  in  evidence,  without  the  judgment. 

Tins  was  an  action  on  the  sheriff's  recognizance,  for  a  false  re- 
turn of  "  nulla  bona"  to  an  execution,  at  the  suit  of  T.  Lewes  et  al, 
against  John  H.  Ellegood.  The  execution  was  dated  April  3,  1844, 
being  No.  378,  to  April  term,  1844,  returnable  to  that  term,  and 
was  returned  "  nulla  bona"  on  the  11th  of  April,  1844. 

The  plaintiff  proved  a  levy  to  the  amount  and  closed. 

Mr.  Cullen  moved  a  nonsuit. 

Cullen. — Thomas  W.  Records,  as  sheriff",  gave  a  recognizance,  on 
the  12th  of  April,  1843;  he  gave  another  recognizance  on  the  9th 
of  April,  1844.  This  writ  was  issued  the  3d  of  April,  1844,  and 
delivered  to  the  sheriff;  he  made  return  on  the  11th  of  April,  1844, 
of  "  nulla  ])ona,"  which  return  is  the  foundation  of  this  suit.  It  is, 
therefore,  not  on  the  proper  recognizance. 

tSaulsbury. — 'J'he  suit  is  on  the  lirst  recognizance;  the  breach  is, 
that  the  sheriff  did  not  execute  his  duty  by  levying  the  money  under 
the  execution,  and  also  for  making  a  false  return  of  the  writ.  It 
was,  therefore,  a  violation  of  his  duty  under  the  first  recognizance 
as  well  as  the  second,  and  they  have  taken  issue  on  this  breach. 

Bayard. —  When  did  this  right  of  action  accrue?  Not  until  the 
writ  was  returnable.  No  suit  could  be  brought  until  then.  This 
suit  is  founded  on  the  return  which  is  said  to  be  false;  and  at  that 
time  the  second  recognizance  was  taken,  and  the  first  one  out  of 
force.  The  violation  of  duty  was  after  the  second  recognizance  was 
taken. 

Court. — The  execution  was  put  into  the  sheriff's  hands  to  be  exe- 
cuted on  the  3d  of  April,  1844,  during  the  continuance  of  the  first 
recognizance,  and  it  was  returnable  on  the  first  day  of  the  term  next 
following  the  date,  viz:  8th  of  April,  1844.  By  indulgence  of  the 
court  the  sheriff  has  until  the  second  day  to  make  actual  return,  but 
it  is  his  duty  to  return  on  the  first  day  of  the  court,  and  the  return 
must  be  regarded  as  made  on  that  day;  because  after  that  day  he 
has  no  authority  to  do  any  act  under  that  writ,  and  the  sureties  in 
the  recognizance  taken  subsequently,  could  not  be  liable  for  the 
previous  neglect  of  duty.  Nonsuit  refused. 
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The  defence  then  proceeded  to  show  that  the  money  levied  was 
applicable  to  prior  executions,  and  offered  in  evidence  sundry  jus- 
tice's executions  against  John  H.  EUegood, 

Mr.  Saulshury  objected  to  the  executions  as  evidence,  unless  the 
judgments  were  produced. 

Mr.  Cullen  insisted. 

The  Court  required  the  production  of  the  judgments.  The  plea 
is  that  the  sheriff  was  not  guilty,  because  the  defendant  had  no  goods 
but  such  as  were  covered  by  prior  valid  and  binding  executions. — 
The  validity  of  these  executions  depends  on  the  judgments,  which 
may  appear  to  have  been  satisfied,  or  reversed,  or  dead.  These 
ought  to  be  produced,  as  the  foundation  of  the  executions. 

The  defence  produced  the  judgments.  One  of  them  was  dated  in 
1839,  and  the  levy  remained  undisposed  of  until  1844. 

Mr.  Saulshury  asked  the  court  to  charge  that  a  levy  in  1839,  not 
disposed  of  until  1844,  had  lost  its  lien. 

Bayard,  contra. — The  execution  does  not  lose  its  preference,  un- 
less fraud  be  shown.  A  stay  does  not  deprive  an  execution  of  its 
priority.  [3  Harr.  Rep.  484.]  A  stay  of  execution  does  not  make 
it  lose  its  lien,  unless  it  is  kept  running  for  fraudulent  purposes. 

Verdict  for  defendant. 

Saulshury,  for  plaintiff. 

McFee,  Houston,  Cullen  and  Bayard,  for  defendant. 


A.  CURREY  &  N.  DAVIS,  trading  as  CTTRRF.Y  &  DAVIS  vs. 
MARY  WARRINGTON",  Executrix  of  Alexander  Warrington, 
deceased. 

The  provision,  Dig.  225,  that  "  obligations  or  contracts  by  several  persons 
shall  be  joint  and  several,  unless  it  is  otherwise  expressly  stipulated,"  does  not 
extend  to  partnership  obligations,  which  are  joint  and  not  several,  and 
must  be  enforced  against  the  surviving   partner. 

This  was  an  action  on  a  bill  drawn  by  Currey  &  Davis,  on  A.  J. 
Warrington,  for  $71  83,  accepted  by  them  and  taken  up  by  the 
drawers;  and  on  a  promissory  note  of  Alexander  and  John  War- 
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rington,  who  were  partners  in  business,  to  Currey  &  Davis,  for  $200. 
The  bill  and  note  were  drawn  by  the  Warringtons,  in  the  course  of 
their  business. 

Mr.  Layton  objected,  that  as  this  suit  was  against  the  executrix 
of  a  deceased  partner,  for  a  partnership  transaction,  the  other  part- 
ner still  living,  it  could  not  be  maintained.  The  bill  and  note  do 
not  raise  a  promise  by  one  party  to  pay  the  partnership  debt,  until 
resort  has  been  had  to  the  surviving  partner,  unless  the  firm  is 
shown  to  be  insolvent;  when  resort  may  be  had  to  the  several  part- 
ner in  equity.     [Law  Lib.  294-5;  Cary  on  Partners.  118.] 

Mr.  Houston  did  not  controvert  this  position  as  at  common  law, 
but  raised  the  question  whether  it  is  not  varied  by  our  act  of  as- 
sembly: whether  the  legislature  has  not  thought  proper  to  avoid 
the  circuitous  and  expensive  remedy  in  chancery,  and  give  a  remedy 
at  law  against  the  executors  of  the  deceased  partner.  The  act  of 
assembly,  [Dig.  224,  section  11,]  makes  every  obligation  or  con- 
tract made  by  several  persons  joint  and  several,  unless  it  is  other- 
wise expressly  stipulated.  It  was,  therefore,  in  the  option  of  the 
plaintiffs  in  this  case,  to  treat  this  note  and  accepted  bill  (for  an  ac- 
cepted bill  is  a  note,)  as  a  several  obligation;  if  this  provision  ex- 
tends to  partners,  which  is  submitted,  it  does.  There  is  nothing  at 
least  in  the  act  to  show  that  it  does  not. 

Mr.  Layton  replied  that  the  act  did  not  apply  to  partners;  nor 
could  the  executor  of  a  deceased  joint  obligor  be  joined  with  the 
survivor. 

The  Court  charged  the  jury  that  the  act  of  assembly  does  not  ex- 
tend to  partnership  obligations,  which  are  joint  and  not  several  and 
survive  to  and  against  the  survivor;  and  directed  a  verdict  for  the 
defendant. 

Verdict  for  defendant. 

Hoiiston,  for  plaintiff. 

Layton,  for  defendant. 
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ROBERT  SIPPLE,  Negro  vs.  ROGER  ADAMS,  Sheriff. 

A  commitment  under  the  statute  against  non-resident  negroes,  must  show 
the  oifence,  and  the  judgment  in  pursuance  of  the  statute. 

Habeas  Corpus. 

The  sheriff  returned  that  he  had  the  complainant  in  custody,  un- 
der a  warrant  of  commitment  from  Justice  Windsor,  directed  to  S. 
A.  Polk,  constable,  to  the  sheriff  or  jailer,  and  reciting  that  "where- 
as Robert  Sipple,  free  negro,  has  this  day  been  brought  before  the 
subscriber,  one  of  the  justices  of  the  peace  for  said  county,  by  vir- 
tue of  a  warrant  by  me  issued  on  the  15th  of  September,  1849,  to 
answer  to  the  charge  of  not  leaving  the  State  of  Delaware,  in  com- 
pliance of  a  notice  by  me  issued  on  the  17th  day  of  August,  1849, 
directed  to  constable  S.  A.  Polk,  who  returned  the  same,  personally 
notified  on  the  22d  day  of  August,  1849,"  and  being  adjudged  to 
pay  a  fine  of  thirty  dollars  to  C.  F.  Rust,  being  the  informant,  and 
also  the  costs  of  the  process:  these  are  therefore  to  command  you 
the  said  constable  forthwith  to  convey  and  deliver  in  the  custody  of 
the  said  sheriff  or  keeper  of  the  said  jail,  the  body  of  Robert  Sip- 
ple, free  negro;  and  you  the  said  sheriff  or  keeper  of  said  jail  are 
hereby  required  to  receive  the  said  Robert  Sipple,  jr.,  free  negro, 
into  your  custody  in  the  said  jail,  and  him  there  safely  to  keep  un- 
til he  be  thence  delivered  according  to  due  course  of  law."  Given 
under  my  hand  and  seal,  &c.,  &c. 

To  this  return  it  was  excepted — 1.  That  the  commitment  did  not 
set  forth  the  cause  of  the  defendant's  arrest  or  commitment.  2. 
That  it  set  out  no  crime,  or  offence,  or  charge  cognizable  before  a 
justice  of  the  peace.  3.  -That  the  fine  imposed  by  the  justice  was 
illegal. 

Layton. — The  commitment  alledges  no  offence.  The  complain- 
ant is  not  committed  on  any  charge;  nor  to  answer;  but  simply  be- 
cause he  would  not  leave  the  State,  on  the  order  of  the  justice  of 
the  peace;  who,  for  all  that  appears  on  the  record,  had  no  right  to 
make  such  order. 

By  the  Court. — We  can  only  conjecture  that  this  was  a  proceed- 
ing before  the  justice  against  the  defendant,  as  a  non-resident  free 
negro,  under  the  act  of  1841,  Digest  410.  This  does  not  appear 
on  the  commitment,  nor  any  authority  of  the  justice  to  notify  or  or- 
der the  defendant  to  leave  the  State ;  nor  is  any  other  offence  charg- 
ed— and  this  being  a  special  power  in  the  justice,  and  a  penal  law. 
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it  must  appear  by  the  commitment,  under  what  law,  and  by  what 
authority,  and  for  what  cause,  the  defendant  was  committed.     For 
the  want  of  this,  he  is  discharged  from  custody. 
Layton,  for  prisoner. 


WESLEY  W.  STEPHENSON,  Constable,  defendant  below  appel- 
lant vs.  WM.  NEWCOMB,  Constable,  use  of  JOHN  RODNEY, 
plaintiff  below. 

Assiunpsit  will  lie  by  one  constable  against  another  having  execution  pro- 
cess against  the  same  defendants  for  goods  sold  by  the  latter,  where  the 
former  is  entitled  to  the  proceeds. 

The  regularity  of  the  judgments  cannot  be  collaterally  inquired  into. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  in  Sussex 
county. 

Rodney  obtained  a  judgment  by  attachment  process  against  Joshua 
Lamb,  and  issued  execution  to  William  Newcomb,  constable,  who 
levied  on  the  goods  of  Lamb,  and  attached  a  debt  in  the  hands  of 
one  of  Lamb's  creditors.  The  proceeding  on  the  attachment  against 
Lamb  was  very  irregular  on  the  face  of  the  record.  It  was  against 
him  as  an  absconding  debtor,  and  judgment  was  rendered  by  the 
magistrate,  without  the  report  of  referees,  the  demand  being  above 
$5  33.  The  notices  were  defective,  none  having  been  posted  in  the 
hundred  of  the  defendant's  place  of  abode.  [Digest  349.]  The 
judgment,  which  could  only  be  rendered  at  the  expiration  of  five 
weeks  after  the  return  of  the  attachment,  was  rendered  on  the  day 
of  the  return  of  the  attachment.  Before  the  five  weeks  would  have 
expired,  other  judgments  were  regularly  obtained  against  Lamb, 
executions  issued  and  delivered  to  the  defendant  below,  who  was  the 
constable,  and  who  seized  and  sold  the  goods  attached  by  Mr.  Rod- 
ney. The  question  was  between  the  execution  and  the  attaching 
creditors. 

Mr.  Layton  moved  a  nonsuit  for  the  irregularity  of  the  proceed- 
ings in  the  attachment,  which  was  refused. 
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The  Court. — We  cannot  inquire  into  the  regularity  of  this  judg- 
ment. It  is  the  judgment  of  a  competent  tribunal  coming  collate- 
rally in  question,  and  is  conclusive.  If  we  can  enter  into  these 
questions  of  irregularity  in  respect  to  Rodney's  judgment,  we  may 
also  re-try  those  under  which  the  defendant  claims  the  proceeds 
of  the  goods  attached  or  sold  on  execution,  and  thus  run  this  case 
into  inextricable  confusion. 

We  do  not  point  out  a  remedy.  If  there  be  none,  it  is  a  defect 
which  the  legislature  ought  to  cure;  but  whilst  the  judgment  stands 
unreversed,  we  must  take  it  to  be  a  valid  judgment.  If  there  be  an 
exception,  it  is  because  of  fraud  in  obtaining  a  judgment.. 

Mr.  Layton  afterwards  made  the  point  that  there  was  not  such 
a  privity  as  would  enable  Constable  Newcome  to  sue  Constable  Ste- 
phenson. [4  Harr.  Rep.  178,  468,  overruling  Ross  vs.  Jacobs,  2 
Harr.  Rep.  445.]  In  this  case  the  Court  of  Appeals  decided  that 
the  judgment  or  execution  creditbr  can  sue  the  constable  selling,  or 
receiving  the  money;  it  follows  that  the  other  constable  cannot  have 
this  right  of  action,  for  both  cannot  have  it. 

'Mr.  Cullen. — Assumpsit  will  lie  by  one  constable  against  another, 
for  goods  sold  by  the  latter,  when  the  former  is  entitled  to  the  pro- 
ceeds. [2  Harr.  Rep.  445;  3  lb.  446;  4  lb.  178,  468;  12  JoJuis.  Rep. 
227;  7  Johns.  Rep.  470;  0  Johns.  Rep.  96;  1  Wend.  Rep.  534;  Chitti/ 
Const.  461-2 ;  7  Law.  Lib.  146.] 
The  plaintiff  had  a  verdict  under  the  charge  of  the  court. 


The  Lessee  of  EBE  WALTER  and  wife  vs.  HETTY  A.  MILLER 

et  al. 

A  devise  of  a  "  plantation  with  all  the  lands  adjoining,"  &c.,  without  words 
of  limitation,  gives  but  a  life  estate  to  the  devisee,  though  the  land  de- 
vised be  subject  to  the  dower  of  testator's  widow. 

Parol  proof  not  admissible  of  the  testator's  intention. 

This  was  an  ejectment  for  a  tract  of  land  of  which  James  Miller, 
died  seized,  having  devised  thus :  "  I  give  and  bequeath  unto  m^  son 
James  F.  Miller,  my  plantation,  whereon  I  now  live,  with  all  the 
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lands  adjoining  by  the  names,  &c.,  excepting  that  my  wife  Letty 
Miller  is  to  have  her  thirds  out  of  this  said  part  given  to  my  son 
James  F.  Miller,  during  her  natural  life." 

He  gave  also  to  his  said  wife  certain  specific  property  and  one- 
third  part  of  his  clear  moveable  property,"  and  for  his  wife's  thirds, 
to  be  taken  out  of  the  part  he  gave  to  his  son  James  F.  Miller,  du- 
ring her  natural  life. 

He  gave  to  his  daughter  Mary  C.  Miller,  certain  land  and  $550 
out  of  his  moveable  property,  "  and  then  the  one-third  part  of  all 
the  balance  of  his  clear  moveable  estate  not  otherwise  given  away, 
to  her  and  her  heirs  forever." 

The  question  was  whether  James  F.  Miller  took  for  life,  or  in  fee. 

The  plaintiff's  counsel  contended  that  it  was  but  a  life  estate,  and 
that  on  the  death  of  James  F.  Miller,  the  land  deceended  to  the 
heirs-at-law  of  the  testator  of  whom  Mrs.  Walter  was  one.  They 
cited  1  Cowp.  Rep.  235;  2  Jerm.  on  ^y^lls  170;  7  Term  Rep.  631; 
9  East.  Rep.  368;  33  Com.  Law  Rep.  74;  31  Ibid  350. 

The  defendant's  counsel  gave  to  the  word  "  plantation"  the  force 
of  the  word  estate;  and  also  insisted  that  a  general  devise  without 
limitation,  subject  to  a  life  estate,  gave  a  fee  by  implication;  but 

The  Court  charged  that  James  F.  Miller  took  only  a  life  estate 
under  this  devise. 

On  the  trial  the  defendants  offered  evidence  of  the  testator's  de- 
clarations of  his  intention,  which  was  objected  to  and  ruled  out. 
[1  Greenl.  Evid.  338  §  287.] 

Verdict  for  plaintiff. 

Ciillen  and  Bayard,  for  plaintiff. 

Houston  and  Layton,  for  defendant. 


LONG  POINT  ROAD. 

In  proceedings  respecting  roads  a  common  interest  as  a  citizen  will  not  give 
a  right  of  review;  there  must  be  a  special  interest,  as  the  owner  or  holder 
of  lands  affected  by  the  road. 

Th«  return  will  not  be  conclusive  as  to  the  land  owners. 

In  the  matter  of  a  return  of  a  public  road  from  Long  Point,  in 
Kent  county,  to  Duck  creek. 
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The  order  was  made  in  this  case  on  the  petition  of  John  R.  Brick 
and  others,  to  lay  out  a  road  from  Long  Point,  across  lands  of  Eliza- 
beth Morris  and  Rebecca  Corse,  or  across  lands  of  Isaac  Short,  to 
Duck  creek,  as  the  commissioners  might  judge  best.  The  commis- 
sioners returned  a  road  across  land  of  Elizabeth  Morris  and  Rebec- 
ca Corse,  to  which  Isaac  Short  filed  the  following  exceptions,  viz: 

1.  That  the  road  was  laid  across  land  to  which  he  claimed  title. 

2.  That  it  was  laid  across  land  which  was  in  dispute  between 
him  and  Eliza  Morris  and  R.  Corse. 

3.  That  one  of  the  commissioners  was  not  a  freeholder. 

Mr.  Bates,  for  the  exceptant,  moved  to  quash  the  return  on  the 
latter  ground;  and  asked  a  review  on  the  other  grounds. 

Comegys  and  Smitliers,  contra,  insisted  that  Mr.  Short  could  not 
ask  a  review,  as  he  did  not  appear  by  the  return  to  have  any  in- 
terest in  the  matter;  that  the  return  did  not  touch  any  property  of 
his;  if  it  did,  it  gave  no  right  to  a  road  over  it,  and  he  had  his  re- 
medy by  action  of  trespass;  that  the  title  could  not  be  tried  in  this 
proceeding;  and  that  as  to  the  last  ground,  it  was  untrue  in  fact, 
and  insufficient  in  law,  as  the  amended  constitution  had  repealed 
the  freehold  qualification  of  road  commissioners. 

Mr.  Bates  replied  that  the  exceptant  had  a  right  to  the  review 
as  a  party  "interested  in  or  affected  by"  the  road;  either  on  the 
ground  of  his  alledged  title  to  the  land,  or  from  the  fact  that  the 
new  road  would  materially  affect  his  business  as  a  tavern  keeper 
and  wharf  owner,  by  diverting  travel  to  another  point  on  Duck 
creek. 

The  Court. — The  construction  usually  given  to  the  act  of  assem- 
bly, in  reference  to  the  interests  of  a  person  in  a  new  road,  has  been, 
that  it  must  be  confined  to  an  interest  in  the  land  through  which 
the  road  runs  or  which  it  touches.  A  remote  interest,  such  as  that 
of  the  occupant  or  owner  of  a  tavern,  that  might  be  affected  by  the 
new  road,  is  not  such  an  interest  as  is  contemplated.  It  may  be 
otherwise  in  the  case  of  vacating  or  changing  an  old  road.  But  in 
case  of  a  new  road,  in  regard  to  the  persons  returned  as  having  an 
interest,  it  might  operate  unjustly  io  confine  the  parties  to  the  find- 
ing of  the  return;  and  if  a  party  not  named  in  the  return  will  make 
an  affidavit  and  support  it  by  competent  evidence,  that  he  is  the 
owner  or  possessor  of  any  part  of  the  land  through  or  along  which 
the  road  runs,  he  will  be  entitled  to  a  review.. 

VOL.  v.  20 
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SUSANNA  G.  BOKDLY  vs.  JOSHUA  CLAYTON   (of  Thomas.) 

The  act  of  limitation  does  not  apply  to  claims  of  Dower. 
Quere.     Can  the  grantee  or  alienee  of  a  husband  deny  his  title  on  a  claim  of 
dower  ? 

Action  of  dower.  Pleas,  1.  iie  unques  aecouple,  &c. ;  2.  no 
seizin  of  the  husband  at  the  marriage  nor  since;  3.  stat.  limitation; 
4.  release. 

The  property  in  which  dower  was  demanded,  belonged  to  plain- 
tiffs husband,  Matthew  Bordly,  who  died  in  1828,  and  who  sold  and 
conveyed  it  to  John  Bordly  as  long  ago  as  1800.  Matthew  Bordly's 
title  seemed  to  have  been  derived  from  a  partition  in  equity  between 
John  S.  Paca,  himself  and  others.  John  Bordly  and  wife  conveyed, 
in  1800,  to  Thomas  B.  Eandel,  and  in  1803,  one  Richard  S.  Thomas 
conveyed  the  same  property  to  James  A.  Bayard.  The  connection 
between  Randel  and  Thomas  was  not  shown;  but  from  James  A. 
Bayard  to  the  defendant  the  title  was  regularly  traced. 

Mr.  Bayard,  on  this  case,  asked  that  the  plaintiff  should  be  non- 
suited; 1.  because  the  action  was  barred  by  limitation;  2.  because 
the  right  of  dower  rests  in  the  legal  seizin  of  the  husband,  which 
had  not  been  proved. 

1.  The  act  of  limitation.  In  England  there  is  no  act  barring 
dower.  The  Stat.  21.  Jac.  1,  does  not  bar  dower.  There  is  no- 
thing in  it  by  its  terms  or  effect  which  would  make  it  applicable  to 
dower.  The  English  decisions  rest  on  that  statute.  It  does  not 
bar  a  writ  of  right  —  a  writ  of  dower,  &c.  (Ball.  Lim.  1.)  Our  stat. 
varies  the  law  of  limitations  in  many  respects.     [Dig.  396.] 

The  right  of  dower  is  a  right  only.  It  is  not  an  estate  or  inte- 
rest in  the  land  until  assignment.  The  writ  of  dower  is  a  real 
action. 

The  first  clause  of  our  act  of  limitation  bars  the  right  of  entry 
which  the  widow  has  not;  it  bars  a  claim  of  title;  but  the  next 
clause  bars  "  any  action,  real,  personal  or  mixed,"  after  twenty  years,, 
with  a  saving  of  ten  years  after  the  removal  of  disabilities. 

In  this  case  the  husband  died  in  1828,  more  than  ten  years  be- 
fore this  suit  brought:  it  is  brought  in  respect  of  the  husband's 
seizin,  a  seizin  which  existed  forty-eight  years  ago,  but  not  within 
twenty  years.  The  widow  is  bound  to  prove  a  seizin  of  the  husband 
within  twenty  years;  or  proving  a  seizin  outside  of  that,  she  must 
bring  her  action  within  ten  years. 
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Suppose  the  suit  brought  by  an  heir  at  law  of  Matthew  Bordly, 
he  would  have  to  show  a  seizin  of  M.  B.  within  twenty  years  next 
before.  Why?  Because  he  claims  as  of  the  seizin  of  M.  B.  How 
does  the  wife  claim  ?  By  the  marriage,  seizin,  and  death  of  the  hus- 
band. Her  writ  of  dower  is  an  action  founded  on  the  husband's 
seizin,  which  must  be  proved  within  twenty  years,  or  under  the  pro- 
viso, within  ten  years,  if  the  seizin  be  beyond  that. 

2.  A  legal  seizin  of  the  husband  must  be  proved,  which  is  not 
proved  in  this  case.  The  defendant  is  not  estopped  to  deny  the 
seizin,  because  it  does  not  appear  that  he  claims  under  Mr.  Bordly. 

It  is  not  law,  as  decided  in  New  York,  that  a  man  taking  a  con- 
veyance from  husband  and  wife  is  estopped  to  deny  the  seizin  of 
the  husband. 

Technical  estoppels  i.  e.,  estoppels  by  deed  are  not  favored; 
otherwise  of  estoppels  in  pais  arising  from  the  acts  of  the  party. 
(44  L.  Lib.  454,  Smith  Lead.  Ca.,  Doe  vs.  Oliver.) 

The  doctrine  of  the  English  Courts  is  that  the  wife  cannot  estop 
the  tenant  to  deny  her  husband's  seizin,  and  therefore  he  is  not  es- 
topped to  deny  that  seizin  in  her  action  for  dower.  The  estoppel 
must  be  mutual.  (7  Wheat.  Rep.  547,  Blight's  lessee  vs  Rochester.) 
Vendee  is  not  estopped  to  deny  the  title  of  his  vendor.  (16.  Peters 
rep.  54,  3;  3  HilU  Rep.  518;  2  8m.  lead.  ca.  472  n;  32  Eng.  C. 
L.  R.  42;  [3  Bing.  N.  C.  69.] 

A  legal  seizin  can  be  proved  only  by  tracing  title  down  from 
the  proprietary,  or  by  twenty  years  possession. 

The  fact  that  a  party  makes  a  deed  and  conveys  land,  does  not 
prove  seizin,  unless  the  deeds  be  traced  down  from  the  proprietory. 

Matthew  Bordly's  deed  to  John  Bordly,  recites  the  partition 
between  Paca  &  Bordly;  the  deed  to  Randel  does  the  same.  The 
next  step  is  a  deed  from  Richard  S.  Thomas  to  James  A.  Bayard,, 
making  no  reference  to  the  partition  and  that  title.  The  inference 
would  be  that  R.  S.  Thomas  claimed  or  held  under  an  entirely  dif- 
ferent title.  Much  less  does  it  show  a  seizin  or  possession  in  Mat- 
thew Bordly;  nothing  shows  that  R.  S.  Thomas  claimed  under 
Matthew  Bordly,  and  unless  we  are  shown  to  claim  through  him, 
under  Matthew  Bordly,  these  partition  proceedings  and  all  other, 
the  deeds  aforesaid,  are  not  evidence  against  us;  they  are  res  inter 
alios  acta. 

Even  if  we,  claiming  under  Matthew  Bordly,  would  be  estopped 
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to  deny  his  seizin,  they  have  shown  nothing  to  connect  us  with  M. 
Bordly. 

3.  The  deed  of  the  husband  with  a  covenant  for  further  assurance, 
barred  dower  before  the  act  of  1816.  The  land  could  be  sold,  dis- 
charged of  dower,  before  that  act,  for  any  liabilities  of  the  husband 
to  prevent  circuit  of  action,  therefore  the  Court  would  hold  the 
dower  barred  by  the  deed  of  the  husband  with  a  covenant  for  fur- 
ther assurance. 

Wm.  H.  Rogers  for  plaintiff. —  This  is  the  first  case  in  which  the 
act  of  limitation  has  been  set  up  to  the  action  of  dower;  such  has 
never  been  the  opinion  of  the  bench  or  bar  of  the  State;  it  has 
never  been  held  in  any  of  the  States,  where  legislation  has  not  made 
it  so,  as  has  been  done  in  some  of  the  States,  and  as  is  now  the  law 
in  England  by  Statute.     (Wm.  IV;  Hillyard's  Abridg.  98.) 

To  bring  the  case  within  the  statute  it  must  be  within  its  letter, 
not  merely  constructively  within  its  mischief  and  object.  As  to 
dower,  it  is  among  the  most  favored  claims;  put  on  a  footing  with 
life  and  liberty.  Dower  is  not  now  a  common  law  right;  it  is  a 
right  by  force  of  the  act  of  1816.  It  is  not  a  right  of  entry,  but  is 
something  more  than  a  right  of  action;  it  is  an  indefeasible  right  to 
land.  If  it  were  a  right  of  entry,  it  has  been  commenced  within 
twenty  years  from  the  time  the  right  first  accrued.  Does  this 
claim  come  within  the  next  clause?  The  act  requires  a  seizin  either 
in  the  claimant  or  in  her  ancestor  or  predecessor.  Is  there  any 
such  requisition  in  reference  to  the  claim  of  this  demandant? 
Seizin  in  herself  is  impossible;  seizin  in  an  ancestor  or  predecessor 
is  equally  out  of  the  question.  The  husband  is  neither  ancestor  nor 
predecessor  to  his  wife  in  respect  of  her  title  to  dower.  That  title 
is  not  derived  as  of  any  consecutive  conveyance  or  descent  from  an 
ancestor  or  predecessor,  it  is  a  title  derived  from  the  marriage, 
seizin  and  death  of  the  husband,  paramount  to  his  conveyances. 
The  saving  clause  is  equally  inapplicable  to  the  claim  of  dower. 
How  can  she  be  included  in  the  exception  as  a  feme  covert  in  re- 
spect of  a  claim  accruing  to  her,  not  as  a  feme  covert,  but  by  reason 
of  her  discoverture?  There  is  none  of  the  language  of  the  act  of 
which  applies  to  a  dowress  or  to  the  claim  of  dower.  Their  construc- 
tion would  lead  to  the  conclusion  that  the  widows  dower  is  barred 
in  every  case  where  the  husband  lives  twenty  years  after  a  convey- 
ance by  him;  that  is  a  barring  the  claim  before  right  of  action. 
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2.  As  to  proof  of  seizin  of  the  husband;  we  have  traced  the  title 
from  Matthew  Bordly  to  defendant  with  a  single  break.  The 
question  will  be  for  the  jury  whether  defendant  does  hold  under 
M.  B.  All  the  recitals  of  the  deeds  bind  this  defendant.  I  have 
proved  a  partition  in  Circuit  Court  between  Paca  and  M.  B.,  and 
delivery  of  M.  B's  share  to  him,  a  severance  of  the  common  and 
inception  of  the  several  possession.  If  I  can  show  that  the  defend- 
ant has  the  title  of  M.  B.,  it  is  a  technical  estoppel  arising  from 
the  recitals  in  these  deeds  recognizing  the  partition  and  several 
holding.  The  simple  conveyance  by  a  husband  has  been  held  to 
operate  as  an  estoppel  on  the  grantee  to  deny  his  seizin.  (1  Caine's 
N.  Y.  R.  185;  Hilly.  Abridg.  67;  2  Johns  R.  119;  6  Johns  R.  290; 
7  Johns  R.  278.) 

3.  The  dower  claimed  is  under  the  act  of  1816,  and  is  discharged 
from  all  the  acts  of  the  husband.  And  the  liability  of  the  husband 
on  his  covenant  for  further  assurance,  does  not  necessarily  extend 
to  the  wife's  dower,  at  least  before  covenant  broken,  and  a  judicial 
determination  that  it  is  broken.  If  the  dower  were  barred  by  the 
ascertained  liability  of  the  husband  on  this  covenant,  how  can  the 
mere  entering  into  the  covenant  defeat  the  dower? 

Bayard  in  reply. —  1.  limitation.  Dower  was  not  a  favored  right 
in  this  State  prior  to  1816.  The  claim  of  creditors  and  purchasers 
were  always  preferred  to  dower.  The  action  of  dower  was  never 
brought  in  this  State  until  the  year  1829.  Since  the  act  of  1829, 
which  removed  some  of  the  difficulties  attending  this  action,  but  few 
actions  of  dower  have  been  brought.  The  questions  now  raised  are 
therefore  new.  The  first  one  is,  what  was  the  demandant's  right 
under  the  law  at  the  time  her  husband  conveyed  the  land.  It  is  no 
argument  that  the  policy  is  different  in  relation  to  different  actions. 
The  question  is  whether  the  act  bars  an  action  of  dower,  and  if  the 
consequence  imputed  follows,  it  cannot  be  helped.  No  right  of 
dower  could  have  been  given  by  the  law  of  1816,  in  this  case,  which 
did  not  exist  in  1800,  when  Matthew  Bordly  conveyed  the  land  to 
John  Bordly.  If,  then,  the  plaintiff  claims  only  under  the  act  of 
1816,  and  not  under  a  common  law  right  of  dower,  she  must  fail; 
for  at  the  date  of  the  law  of  1816,  Matthew  Bordly  had  no  right  or 
interest  in  the  land  out  of  which  dower  is  now  claimed.  The  right 
to  dower  is  a  mere  right  of  action.  The  act  of  1793  limits  all  rights 
of  action.     "  No  person  shall  maintain  a  writ  of  right  or  any  action, 
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real,  personal  or  mixed  for,  or  make  any  prescription  or  claim  to, 
or  in  any  lands,  &c.,  of  the  seizin  of  himself,  his  ancestor  or  pre- 
decessor, and  alledge  any  such  seizin,  but  only  an  actual  seizin  or 
possession  of  him,  his  ancestor  or  predecessor,  of  the  premises  sued 
for  or  claimed,  within  twenty  years  next  before  such  writ  or  action 
hereafter  to  be  had  or  brought;  provided,  if  any  person  having 
right  of  entry  shall  be  at  the  time  of  such  right  or  title  first  des- 
cended or  accrued  an  infant,  feme  covert,  dec,  such  person  may, 
within  ten  years  next  after  the  removal  of  such  disability,  proceed, 
&c.,  but  not  afterwards." 

2.  The  estoppel. — The  alienee  of  the  husband  is  not  estopped  to 
deny  the  seizin  of  the  husband  in  an  action  by  the  widow  for  dower, 
because  the  widow  being  a  stranger  to  the  deed  is  not  estopped,  and 
every  estoppel  must  be  mutual.  This  is  the  principle  in  the  case 
cited,  overruling  Hitchcoch  vs.  Harrington.     &B. 

3.  The  legal  seizin  has  not  been  proved. 

By  the  Court: — The  foundation  of  the  right  to  dower  in  this 
State  has  been  stated  differently.  In  some  cases  it  is  claimed  in- 
dependently of  the  common  law,  and  exclusively  under  the  act  of 
assembly;  in  others,  as  in  this  case,  it  is  regarded  as  yet  a  common 
law  right.  The  latter  is  the  correct  view.  The  act  of  1816  gives 
no  right  of  dower,  but  only  denied  certain  restrictions  which,  by  the 
practice  in  this  State,  were  being  imposed  on  the  common  law  right, 
in  the  shape  of  incumbrances,  alienations  and  debts  of  the  husband. 
The  act  of  1816,  defines  the'  right  of  dower  precisely  as  it  is 
defined  in  Hawkins,  quoted  there  from  Littleton's  tenures,  except 
that  it  substitutes  the  expression  "estate  of  inheritance"  for  Lit- 
tleton's paraphrase  of  "  estate  in  fee  simple,  fee  trial,  tail  gene- 
ral or  fee  tail  special."  The  object  of  the  act  of  1816,  was  to 
restore  the  common  law  right;  and  dower  cannot  be  said  to  arise 
from  or  depend  oti  that  act  in  any  other  sense,  than  that  the  mode 
of  remedy,  and  assignment  is  therein  pointed  out. 

The  question  then  is — 1.  Is  the  right  to  dower  barred,  by  the  act 
of  limitation  of  1793.  We  think  not.  The  first  clause  of  that  act 
cannot  apply  to  the  case  of  dower,  for  it  extends  only  to  cases  of 
rights  of  entry,  which  the  widow's  right  is  not;  nor  can  the  second 
clause  apply  to  the  case  of  dower,  for  it  prohibits  actions  real  for 
lands,  &c.,  of  the  seizin  of  the  claimant  or  his  ancestor  or  predeces- 
sor.    In  the  case  of  a  claim  of  dower,  it  cannot  rest  on  the  claimant's 
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own  seizin,  nor  on  that  of  her  "ancestor  or  predecessor;"  terms 
which  imply  a  prior  seizin  of  the  same  estate  which  she  claims. — 
The  dowress  does  not  claim  under  or  after  her  husband,  as  an  heir 
under  an  ancestor  or  predecessor;  she  claims  by  a  title  paramount, 
or  existing  co-temporaneous  with  her  husband,  though  not  consum- 
mate until  his  death.  The  proviso  which  follows,  of  ten  years' 
saving  to  femes  covert  &c.,  at  the  time  her  title  first  accrued,  can 
have  no  application  to  the  case  of  a  claim  of  dower.  We  are  of 
opinion  then,  that  under  the  existing  laws,  there  is  no  act  of  limita- 
tion in  this  State,  to  the  claim  of  dower.  We  are  confirmed  in  this 
view,  from  the  fact  that  such  have  been  the  uniform  decisions  in 
England,  under  the  statute  32  Henry  VIII,  ch.  2,  of  which  our  act 
is  almost  a  transcript.    [4  Bac.  Ah.  Lini.  B.\ 

2.  Is  the  defendant,  by  the  fact  that  he  represents  or  claims  un- 
der a  party  who  took  a  conveyance  from  Matthew  Bordly,  estopped 
to  deny  the  seizin  of  Matthew  Bordly.  Several  of  the  New  York 
cases,  [Hitchcock  vs.  Harrington,  and  other  cases,]  do  establish 
that  the  alienee  or  grantee  of  a  husband  could  not  set  up  his  want 
of  title  against  the  widow's  claim  of  dower ;  and  this  court  in  Griffith 
vs.  Griffith,  in  a  degree  sanctioned  the  principle  of  these  cases,  though 
that  case  itself  was  decided  on  another  ground.  But  in  a  subsequent 
case  of  Darhy  vs.  Causey,  the  court  doubted  these  cases,  and  quali- 
fied the  remarks  made  on  this  question,  in  Griffith  vs.  Griffith. 

The  point,  however,  is  unnecessary  to  the  decision  of  this  case, 
as  the  privity  of  Joshua  Clayton  in  estate  with  Matthew  Bordly,  has 
not  been  proved  so  as  to  make  the  estoppel  operate  on  him;  nor  has 
any  evidence  been  offered  of  M.  Bordly's  seizin,  except  what  is  de- 
rived from  the  record  of  partition  between  Paca  and  Bordly,  which 
is  evidence  as  against  Clayton,  only  on  the  assumption  of  privity  of 
estate. 

The  defect  in  the  plaintiff's  case  is  a  want  of  any  evidence  that 
Richard  S.  Thomas,  under  whom  defendant  claims,  ever  held  or 
claimed,  or  took  title  under  Matthew  Bordly.  Wanting  this  evidence, 
the  partition  title  of  Matthew  Bordly  is  not  admissible  in  this  case, 
and  no  concessions  or  admissions  in  any  deed  from  Matthew  Bord- 
ly, John  Bordley,  or  Thomas  B.  Eandel,  can  estop  Joshua  Clayton 
to  deny  Matthew  Bordly's  title,  which  is  not  shown  otherwise  than  by 
the  record  of  partition  and  the  deeds  themselves. 

The  plaintiff  must,  therefore,  be  nonsuited. 
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KENNEDY  &  HOY  vs.  JOHN  Q.  ADAMS  &  CO. 
SAME,  vs.  JOHN  Q.  ADAMS. 

Exoneretur  ordered  in  behalf  of  the  bail  of  a  person  who  had  been  discharged 
under  the  Maryland  insolvent  laws,  for  a  debt  contracted  out  of  the 
State. 

Motion  for  an  exoneretur  for  special  bail,  and  rule  to  show  cause. 

The  defendant  was  arrested  in  Delaware,  for  a  debt  contracted 
in  Pennsylvania,  with  a  citizen  of  New  Jersey.  He  gave  special 
bail.  He  had  been,  since  that  time,  finally  discharged  under  the 
insolvent  law  of  Maryland;  of  which  State  he  was  a  resident.  The 
question  was,  whether  the  Court  would  order  an  exoneretur  to  be 
entered  on  the  motion  of  the  special  bail. 

Mr.  Gwinn,  of  Baltimore,  for  the  motion. —  Under  the  insolvent 
law  of  Maryland,  the  debtor,  at  the  time  of  his  application  for  the 
benefit  of  the  insolvent  laws,  obtains  a  personal  discharge,  which 
exempts  him  from  being  taken  in  execution,  or  enables  him  to  put 
in  common  bail  on  being  served  with  process.  This  privilege  con- 
tinues until  his  final  discharge  is  either  granted  or  refused.  If  it  is 
obtained,  it  operates,  under  the  act  of  1805,  ch.  110,  s.  5,  to  dis- 
charge the  debtor  from  "  all  debts,  covenants,  contracts,  promises 
and  agreements,  due  from,  or  owing,  or  contracted  in  his  individual, 
as  also  in  a  partnership  capacity;"  and  as  a  matter  of  course,  the 
right  to  imprison,  or  to  hold  to  bail,  disappears  with  the  discharge 
of  the  contract  upon  which  it  is  founded.  If  the  application  is  re- 
fused, the  creditor  stands  precisely  in  the  same  position  as  if  the 
benefit  of  a  personal  discharge  had  never  been  granted  to  the  debt- 
or. The  act  of  1805,  already  referred  to,  is  the  basis  of  the  whole 
insolvent  system  in  Maryland.  Although  it  has  been  extended  and 
adapted  to  the  different  local  wants  of  the  several  districts,  its  effect 
as  a  bankrupt  law  remains  the  same.  By  reference  to  the  record 
in  Adams'  case,  it  will  be  seen  in  what  manner  the  whole  proceed- 
ings are  conducted,  under  the  law  of  Maryland,  in  Baltimore  city. 

It  is  well  settled  law  that  a  State  has  no  right,  by  the  enactment 
of  a  bankrupt  law,  to  impair  the  validity  of  a  contract  entered  into 
by  citizens  of  another  State,  or  by  a  citizen  of  its  own  State  with 
the  citizen  of  another  State.  (Ogden  vs.  Saunders,  12;  Wheat. 
358,  opinion  of  Jusfice  Johnson;  Story  on  Conflict  of  laws,  ed. 
1841,  p.  283,  s.  342;  Boyle  vs.  Zacharie  and  Turner,  6  Peters,  348.) 
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There  is  no  pretence  whatever  that  the  contract  entered  into  by  the 
plaintiffs  in  these  actions  with  the  defendant,  is  at  all  affected  by 
the  discharge  which  the  defendant  has  obtained.  The  law  of  Mary- 
land, under  the  decisions  just  quoted,  could  not  annul  the  contracts 
which  he  has  made  with  citizens  of  another  State.  But  it  will  be 
seen  that  the  proceedings  in  Maryland  have  a  double  effect.  Not 
only  do  they  profess  to  grant  Adams  a  final  discharge,  but  they 
also  accord  to  him  a  personal  discharge  on  his  application.  This 
discharge  is  not  limited  in  time.  It  is,  from  the  nature  of  things 
determined,  if  he  does  not  succeed  in  getting  through  the  court,  and 
it  is  rendered  useless  to  him,  by  the  more  enlarged  operation  of  the 
final  discharge,  if  his  application  is  successful.  But  it  nevertheless 
remains  in  full  effect,  as  a  decree  of  the  Court  exercising  its  more 
limited  jurisdiction  as  an  insolvent  court. 

The  personal  discharge  granted  in  Maryland  acts  only  on  the 
right  to  imprison,  or  the  remedy;  the  final  discharge  affects  the 
contract,  as  far  as  it  legally  can.  Is  the  first  unconstitutional? 
The  Constitution  of  the  United  States  looks  only  to  legislation  which 
impairs  a  contract.  The  right  to  imprison  is  not  a  part  of  the  con- 
tract; it  is  only  a  part  of  the  local  remedy.  See  the  leading  case 
of  Sturges  vs.  Ci'oivning shield,  4  Wheat.  291;  Story  on  Conflict  of 
Laws,  478,  sec.  571;  Woodbury's  ojmiion  in  Crook  vs.  Moffat,  5 
Howard,  316;  Peck  vs.  Hozier  &  Mulock,  14  Johns.  347;  Sicard 
vs.  Whale,  11  Johns.  195;  Hinkley  vs.  Marean,  3  Mason,  89; 
Titus  vs.  Hohart,  5  Mason,  379;  De  la  Vega  vs.  Viatina,  \  B.  & 
Ad.  284,  (20  English  Com.  Law.  Rep.  388;)  Beers  vs.  Houghton,  9 
Peters,  359 ;  Mason  vs.  Haile,  12  Wheaton,  378 ;  Towne  vs.  Smith, 
1  Woodbury  &  Minot,  139.  It  is  clear  from  these  cases  that  there 
is  nothing  in  the  Constitution  of  the  United  States  to  affect  the 
right  of  the  court  to  grant  the  personal  discharge  set  forth  in  the 
record. 

It  is  not  contended  that  this  discharge,  by  any  legal  necessity, 
operates  in  Delaware.  The  insolvent  laws  of  any  State  cannot 
have  effect  beyond  its  own  borders,  except  by  comity.  {Cook  vs. 
Moffat,  5  Howard,  Grier's  opinion,  308;  lb.  310;  Taney's  opinion, 
311;  Story  on  Conflict  of  Laws,  289,  s.  349.) 

It  is  certain  that  this  comity  exists  between  Delaware  and  Mary- 
land. {Bailey  vs.  Seal,  1  Harrington,  367;)  in  which  case  the 
comity  with  Maryland  is  recognized.  {McGlensey  &  Wolfe  vs.  Mc- 
Lear,  1  Harr.  466.)  The  whole  principle  of  these  cases  is  discussed 
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in  Fisher  vs.  Stayton,  3  Harr.  278.  And  the  case  identical  with 
the  present  is  Lewis  vs.  Norwood,  4  Harr.  460.  It  is  submitted 
that  there  can  be  no  doubt  as  to  the  right  to  the  exoneretur. 

The  plaintiffs  can  urge  no  argument  against  this  personal  dis- 
charge, founded  upon  their  not  being  parties  to  the  proceedings  by 
which  it  was  obtained.  It  was  not  the  consequence  of  any  prelimi- 
nary investigation.  It  was  granted  by  the  Commissioners  as  a 
matter  of  right  on  the  appointment  of  the  provisional  trustee.  The 
creditors  could  only  deprive  the  State  of  the  power  of  continuing 
this  abridgment  of  the  remedy  effected  by  the  State  courts,  by 
coming  in  and  opposing  the  final  discharge.  If  they  had  succeeded 
in  this,  their  right  to  the  remedy  would  have  revived.  They  would 
not,  by  so  doing,  have  concluded  their  right  to  sue  upon  the  contract, 
since  it  is  conceded  that  the  final  discharge,  granted  in  this  case, 
could  not  affect  the  rights  which  the  contract  gave  them.  Under 
the  law  of  Maryland  no  notice  whatever  is  necessary  to  entitle  the 
debtor  to  his  personal  discharge.  It  is  a  right  accorded  ex  gratia 
legis;  which  continues  until  the  favor  of  the  law  is  found  to  be  un- 
deserved. 

The  Court  made  the  rule  absolute. 


GEORGE  D.  EVAXS  &  WILLIAM  EVANS  vs.   ALBERT  G. 

LEWIS. 

Breach  of  covenant  on  a  general  warranty  of  title  and  seizin,  n  ot  sustained 
by  evidence  of   a    recovery,   without   dispossession. 

This  was  an  action  of  covenant  for  breach  of  warranty,  in  a  deed 
of  bargain  and  sale  from  Albert  G.  Lewis  to  B.  Watson,  who  as- 
signed to  one  Bell,  and  Bell  to  the  plaintiffs. 

The  warranty  was  as  follows — "and  the  said  Albert  G.  Lewis, 
for  himself,  his  heirs,  &c.,  does  covenant,  &c.,  to  and  with  said 
B.  Watson,  his  heirs  and  assigns,  that  he,  the  said  Albert  G.  Lewis, 
and  his  heirs,  the  said  land,  &c.,  unto  him,  the  said  B.  Watson,  his 
heirs  and  assigns,  from  and  against  himself,  the  said  Albert  G. 
Lewis,  and  his  heirs,  and  against  all  and  every  person  or  persons 
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whatsoever,  lawfully  claiming,  &c.,  or  any  estate  right,  &c.,  therein, 
shall  and  will  warrant  and  forever  defend,  &e."  Albert  G.  Lewis 
had  but  a  life  estate  in  the  premises,  under  the  will  of  his  father, 
and  the  devisees  in  remainder  brought  an  action  of  waste  against 
these  assignees,  and  had  judgment  for  $95,  and  the  place  wasted. 

The  defence  here  was,  that  as  the  deed  of  Lewis  referred  to  the 
will  of  his  father,  which  showed  that  this  was  but  a  life  estate  in 
Albert  G.  Lewis,  this  covenant  was  merely  one  for  quiet  enjoy- 
ment, and  not  a  covenant  of  title  in  fee  simple;  and  a  recovery  in 
an  action  of  waste  was  no  breach  of  this  covenant,  without  an  actual 
entry  and  dispossession  of  the  grantee. 

Whitely. —  It  is  a  general  warranty  of  title  in  fee.  The  reference 
to  the  will  does  not,  in  any  manner,  qualify  the  general  warranty;  the 
words  "heirs  and  assigns,"  control  all  references;  and,  the  warranty 
is  of  title  to  the  grantee  and  his  heirs,  against  the  grantor  and  his 
heirs,  and  all  other  persons  whatever  lawfully  claiming  title. 

Yet  in  1846  the  same  Albert  G.  Lewis,  as  the  next  friend  of  his 
children,  the  devisees  of  their  grandfather,  under  this  same  will, 
brought  an  action  of  waste  against  the  alienees  of  his  partner,  and 
recovered  the  property  conveyed  to  him,  and  damages  for  the  waste. 
This  recovery  is  a  suflBcient  breach  of  the  warranty.  The  judgment 
in  that  action  awards  the  possession  to  the  children. 

Rogers. —  If  this  were  so,  the  declaration  need  not  have  averred 
any  thing  more  than  the  judgment  in  waste;  yet  the  declaration 
does  aver  a  subsequent  actual  dispossession.  The  deed  contains  no 
covenant  of  title;  it  amounts  only  to  a  covenant  of  quiet  enjoyment, 
which  is  not  disturbed  by  the  judgment  in  waste  without  disposses- 
sion. 

llie  Court. —  The  declaration  is  upon  a  covenant  that  Albert  G. 
Lewis  was  seized  of  an  estate  in  fee  simple,  and  had  full  power  to 
convey,  and  that  he  did  convey  with  a  general  warranty;  the  deed 
contains  a  covenant  of  general  warranty,  but  no  covenant  of  seizin; 
the  evidence,  therefore,  supports  the  latter  covenant,  and  the  former 
may  be  regarded  as  surplusage,  or,  would  be  amendable  under  the 
act  of  last  ses^on;  but  a  question  still  remains  whether  a  breach 
of  this  covenant  is  fully  proved  without  evidence  of  an  eviction 
from  the  lands  warranted.  The  books  are  otherwise,  and  the  evi- 
dence here  stops  with  proof  of  a  verdict  and  judgment  in  an  ac- 
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tion  of  waste,  without  any  proof  of  eviction  under  such  judgment. 

The  plaintiff  then  suffered  a  nonsuit. 
Whitely,  for  plaintiffs. 
Rogers,  for  defendant. 


WILLIAM  T.  VIXCENT  and  wife  vs.  GEORGE  PLATT, 
Late  Sheriff. 

If  land  of  a  decendant  be  sold  on  judgment,  and  execution  against  his  execu- 
tor, the  surplus  is  payable  to  the  executor  and  not  to  the  heir 
The  executor  may  be  required  to  give  further  security. 

Case  stated ;  amicable  action. 

Frederick  Ford  died  the  10th  of  June,  1837,  leaving  a  wife, 
Hannah,  who  died  the  19th  of  February,  1838,  and  two  children, 
Emily  Ford  and  Hannah  F.  Ford,  now  wife  of  "William  T.  Vincent. 
Frederick  Ford,  by  will  dated  3d  May,  1837,  devised  that  his  real 
estate  be  rented  until  his  youngest  child  attained  twenty-one,  the 
rents  to  be  divided  between  his  wife,  Hannah  Ford,  and  his  daugh- 
ters Emily  Ford  and  Hannah  F.  Ford,  and  if  either  of  his  children 
died  before  twenty-one,  their  portion  to  go  to  their  heirs,  if  any;  if 
not,  their  portion  to  go  to  the  survivor,  if  they  see  proper;  when 
they  attain  twenty-one,  they  may  sell  or  do  as  they  think  fit. 

James  Giffen,  executor,  administered.  An  amicable  action  was 
brought  to  May  term,  18-16,  at  the  suit  of  Mary  Drummond  vs. 
James  Giffen,  executor  of  F.  Ford,  deceased,  and  judgment  at  Nov. 
term,  1846.  A  writ  of  fi.  fa.  was  issued,  on  said  judgment,  which 
was  levied  on  land  of  F.  Ford,  which  was  condemned  and  sold  by 
defendant,  as  sheriff  on  venditioni  exponas,  on  the  2d  August,  1847. 
The  sale  was  confirmed,  and  the  sheriff  paid  the  judgment  of  Mary 
Drummond,  $146,60,  and  the  surplus  $1,830  to  James  Giffen, 
executor  as  aforesaid,  who  carried  the  same  into  his  adminis- 
tration account.     The  question  was,  whether  the  payment  to  Giffen, 
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the  executor,  was  a  lawful  and  valid  payment,  as  against  the  devi- 
sees of  the  land  sold. 

Bayard. —  The  question  is,  whether  after  a  sale  of  land  by  the 
sheriff  on  a  judgment  against  an  administrator  or  executor,  the  sur- 
plus (after  paying  the  judgments)  is  payable  to  the  heir  or  to  the 
executor  of  the  defendant.  The  sheriff  paid  the  money  to  the 
attorney  of  the  administrator  claiming  it  as  such.  {Dig.  204,  s.  G, 
207.)  On  the  common  law  principle,  the  balance  would  belong  to 
the  heir-at-law,  and  assumpsit  would  lie  for  it.  The  act  requires 
the  surplus  to  be  paid  to  the  debtor  or  defendant.  Who  is  the 
debtor?  The  heir,  who  would  be  liable  to  pay,  with  assets  des- 
cended. The  executor  has  a  special  mode  of  obtaining  possession 
of  real  estate  for  payment  of  debts;  but  before  he  gets  the  money 
he  must  give  security.  What  would  be  the  result,  if  on  a  sheriff's 
sale  the  surplus  shall  be  paid  to  the  administrator  without  security? 
The  necessity  of  a  law  to  enable  an  administrator  to  sell  real  estate 
for  payment  of  debts,  and  requiring  security,  shows  that  he  is  not 
entitled  to  proceeds  of  land  in  any  other  way.  The  executor  is 
neither  defendant  nor  debtor.  The  land  is  the  debtor,  and  the  heir 
who  owns  the  land.  If  the  money  is  paid  to  the  administrator,  his 
bond  does  not  secure  it,  and  the  heir,  (if  a  minor  especially,)  would 
be  ruined  But  it  may  be  said,  what  will  become  of  the  creditors 
if  there  be  debts?  They  or  the  administrator  could  go  into  chan- 
cery, or  to  the  court  where  the  sale  is  returned,  and  on  affidavit  of 
debts,  stay  the  money  for  the  payment  of  them;  or  the  administra- 
tor might  perhaps  go  into  the  Orphans'  Court  and  get  an  order  for 
the  payment  of  proceeds  to  him,  to  discharge  debts,  on  his  giving 
security.  The  old  Supreme  Court  decided  that  surplus  money  arising 
on  a  sale  under  a  mortgage,  was  payable  to  the  heir  and  not  to  the 
administrator.     I  think  there  is  no  distinction. 

Mr.  Gray. —  This  is  an  important  question.  It  has  long  been  the 
practice  to  pay  to  administrators  in  like  cases,  and  it  has  resulted 
in  no  inconvenience.  It  has  been  very  convenient  to  creditors. 
(3  Harr.  Rep.  391-2.)  This  land,  sold  on  a  venditioni  exponas  to 
Nov.  term,  1847,  for  $2,037,00  on  a  judgment  of  $134,82.  The 
parties  were  Mary  Drummond  vs.  James  Giffen,  executor  of  Frede- 
rick Ford.  The  heirs  at  law  were  no  defendants  nor  parties.  By 
what  rule  was  the  sheriff  to  be  governed? 

"  Section  6.  He  must  render  the  overplus  to  the  debtor  or  defen- 
dant."    How  could  he  pay  otherwise  than  he  did  in  this  case,  to  the 
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executor  of  Frederick  Ford,  deceased,  who  was  the  defendant  and 
debtor? 

But  says  the  counsel,  it  ought  to  have  been  paid  to  the  devisees, 
under  the  will  of  Frederick  Ford,  deceased.  How  could  the  sheriff 
do  that,  when  he  is  required  to  pay  it  to  the  defendant?  Money 
may  be  considered  as  land  in  certain  cases;  but  it  can  be  only  in  a 
court  of  equity.  For  the  payment  of  debts,  the  money  does  go  in- 
to the  executor's  hands  rightfully  and  would  bind  his  sureties.  It 
would  also  be  the  duty  of  the  register  to  require  of  him  further  secu- 
rity. This  is  provided  for  by  the  act  of  assembly.  The  land  being 
sold  under  lawful  authority,  its  character  was  changed.  The  pro- 
ceeds is  money  and  not  land;  and  its  application  provided  for. 

2.  Under  the  will  of  Frederick  Ford,  the  devisees  have  not  an 
indefeasible  title,  and  could  not  receive  the  proceeds  absolutely. 
What  right  has  the  sheriff  to  pay  to  the  devisee  absolutely  the  pro- 
ceeds of  that  which  was  devised  to  her,  sub  modo  only?  and  to  pay 
her  also  during  her  minority?  What  injury  has  been  done  by  pay- 
ing the  money  to  the  executor?  He  has  accounted  for  it,  and  is 
perfectly  solvent.  Why  should  the  sheriff  be  required  to  pay  it 
again?  If  he  paid  it  to  the  executor  in  mistake  of  the  law,  he  is 
without  remedy.  The  parties  are  not.  They  can  pursue  these  pro- 
ceeds in  the  hands  of  the  executor. 

Bayard,  in  reply. —  It  is  not  for  the  court  to  consider  whether  the 
sheriff  can  recover  it  back  or  not;  the  question  is,  who  is  he  bound 
to  pay  the  surplus  to.  He  has  no  cause  of  complaint,  if  he  chooses 
to  decide  a  legal  question  for  himself,  instead  of  asking  the  court  to 
decide  it  for  him.  He  has  the  option  to  bring  it  into  court,  and  let 
claimants  contest  it.  As  to  practice,  it  has  little  weight,  unless 
tested.  It  would  seldom  happen  that  there  was  much  overplus,  and 
where  there  was  an  administrator  and  a  claim  from  heirs. 

I  made  the  very  question  before  the  late  Supreme  Court,  and 
they  decided  in  favor  of  the  devisee  or  heir.  The  question  arose, 
to  be  sure  on  a  mortgage;  but  there  can  be  no  difference  as  to  this 
question.  I  give  up  the  case  if  the  court  can  hold  this  surplus  to 
be  within  his  bond,  if  paid  to  an  administrator.     {Digest  220.) 

Lands  are  not  chattels,  as  is  sometimes  inconsiderately  said.  They 
are  liable  to  be  sold  for  payment  of  debts  in  certain  modes,  but  only 
in  those  modes. 

Mr.  Gray  prudently  abstained  from  any  reference  to  the  common 
law  principle  that  an  administrator  has  nothing  to  do  with  real 
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estate,  which  belongs  to  the  heir  or  devisee.  All  the  power  of  the  ex- 
ecutor over  it  is  conferred  by  act  of  assembly.  He  may  receive  rents 
for  certain  purposes,  and  is  made  liable  for  them.  He  may,  in  a  cer- 
tain way,  obtain  authority  to  sell  the  land  for  payment  of  debts,  and 
then  he  is  liable  for  the  application  of  the  proceeds,  he  giving  fresh 
security.  How  can  the  executor  be  said  to  be  the  debtor  or  defend- 
ant in  reference  to  this  matter?  If  he  was  such  debtor,  he  could 
confess  a  judgment  to  bind  the  land,  which  he  cannot  do.  As  to 
contrary  practice,  but  one  case  is  cited,  and  the  question  as  to  the 
heir's  claim  was  not  there  made;  the  utmost  extent  of  this  is  a  con- 
flict of  professional  opinion,  leaning  perhaps  on  that  side.  It  can- 
not be  that  my  land  shall  be  converted,  and  the  proceeds  paid  to 
another,  without  security.  If  the  executor  has  a  right  to  receive  it, 
if  there  are  other  debts,  he  may  equally  receive  it  where  there  are 
none,  and  the  heir  would  be  deprived  of  his  property  without  secu- 
rity and  without  object,  otherwise  than  to  give  the  executor  com- 
missions on  that  which  he  ought  not  to  receive. 

2.  As  to  the  will — ^it  creates  a  base  or  conditional  fee  in  each  of 
the  children,  to  be  defeated  on  a  contingency.  And  if  the  devisee 
was  not  entitled  to  an  absolute  right  to  the  land,  those  who  have  an 
interest  can  go  into  chancery  and  have  the  fund  protected.  It  is 
nothing  to  the  sheriff  that  a  contingent  remainderman  is  interested 
in  the  fund.  He  is  to  pay  it  to  the  devisee;  other  parties  must  pro- 
tect themselves. 

By  the  Court: 

Booth,  Chief  Justice. —  By  the  common  law,  lands  were  not  liable 
for  the  debts  of  deceased  persons,  unless  the  heirs  was  bound  fcr  their 
payment,  by  the  deed  of  his  ancestor;  and  in  such  case,  he  was 
bound  only  to  the  extent  of  the  real  estate  which  descended  to  him. 
The  personal  estate  in  the  hands  of  the  executor  or  administrator, 
was  the  fund  for  the  payment  of  debts.  In  case  of  its  deficiency, 
the  creditors  by  simple  contract  lost  their  debts;  because  however 
great  might  be  the  value  of  the  land,  they  could  not  have  recourse 
to  it.  In  this  State,  at  a  very  early  period  under  the  Proprietary 
Government,  the  common  law  in  this  respect,  was  entirely  changed. 
Laws  were  enacted,  which  made  lands  as  liable  for  the  payment  of 
debts  as  chattels:  and  subjected  them  to  be  taken  and  sold  upon 
execution  process;  or  to  be  sold  by  executors  and  administrators  for 
the  debts  of  their  decedents.     It  appears  to  have  been    the  prac- 
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ticc  prior  to  the  year  1720,  for  executors  and  administrators  to  have 
the  lands  of  their  testators  or  intestates  appraised  with  the  personal 
estate;  and  to  account  for  their  value,  in  the  payment  of  the  debts, 
or  maintenance  of  the  children  of  the  deceased.  By  acts  of  the 
Colonial  Legislature,  passed  in  1(593,  1097  and  1700,  (vol.  1,  Dela- 
ware Jmu's.  Appendix,  20,  24,  26,)  it  was  expressly  declared  that 
all  real  and  personal  estate  should  be  liable  to  be  seized  and  sold  by 
the  executor  or  administrator  of  the  deceased,  by  any  lawful  deed 
or  conveyance  duly  executed,  approved  and  acknowledged  in  open 
court;  or  by  the  Judgment  of  a  court  of  record;  for  the  payment  of 
the  decedent's  debts.  By  subsequent  acts,  executors  and  adminis- 
trators were  restricted  in  the  exercise  of  this  power;  and  were  pro- 
hibited from  selling  the  land  of  their  testators  or  intestates,  unless 
an  order  of  the  Orphans'  Court  was  first  obtained,  upon  exhibiting 
an  inventory,  and  an  account  of  the  debts  of  the  deceased;  and 
showing  that  the  personal  estate  was  insufficient  for  their  payment. 
It  does  not  appear  by  any  law  on  our  statute  book,  until  the  act  of 
1829,  (Dig.  234,  sec.  4,)  that  the  executor  or  administrator  was  re- 
quired to  give  security  to  pay  the  debts  out  of  the  money  arising 
from  the  sale,  or  to  pay  the  surplus  to  the  heir  or  devisee.  The 
executor  or  administrator  was  the  only  person  against  whom  suits 
were  instituted  for  the  recovery  of  debts  due  from  the  deceased. 
A  judgment  upon  a  verdict  in  such  suits,  or  upon  the  confession  of 
the  executor  or  administrator,  or  upon  the  award  of  arbitrators,  was 
a  lien  upon  the  lands  of  the  testator  or  intestate ;  although  at  present, 
no  judgment  against  an  executor  or  administrator  binds  the  land, 
unless  rendered  upon  a  verdict,  or  upon  the  award  of  arbitrators  ap- 
pointed in  the  mode  prescribed  by  the  eleventh  section  of  the  act, 
on  page  225  of  the  Digest.  The  land  of  the  deceased,  although  it 
might  be  in  the  occupation  of  the  devisee  or  heir,  always  was,  and 
now  is,  a  fund  in  the  hands  and  under  the  control  of  the  executor 
or  administrator,  for  the  payment  of  debts;  and  until  payment  of 
them  be  made,  neither  the  devisee  nor  heir  can  have  any  part  of  the 
real  estate.  By  the  act  for  taking  lands  in  execution  for  the  pay- 
ment of  debts,  passed  in  1728,  and  now  in  force,  (Dig.  204,)  all 
lands  and  tenements,  where  no  sufficient  personal  estate  can  be 
found,  were  made  liable  to  be  seized  and  sold  upon  judgment  and 
execution.  By  the  sixth  section,  if  the  sale  of  the  lands  exceeds  the 
debts  or  damages  and  costs,  the  sheriff  must  render  the  overplus  to 
the  debtor  or  defendant;  and  then,  and  not  before,  he  shall  be  dis- 


Vincent  vs.  Platt.  169 

charged  thereof,  upon  the  record  of  the  court  to  which  he  makes 
return  of  the  execution.  The  land  being  thus  converted  into  money, 
the  surplus  becomes  personal  estate.  To  whom  then,  is  this  surplus 
to  be  paid?  To  the  executor  or  administrator,  in  whose  hands  it 
is  answerable  for  the  payment  of  debts;  or  to  the  devisee  or  heir, 
who  is  not  entitled  to  an  appropriation  of  any  part,  either  of  the 
real  or  personal  estate,  until  the  debts  of  the  decedent  have  been 
paid?  If  the  sheriff  pays  the  devisee  or  heir,  the  payment  is  in 
opposition  to  the  express  words  of  the  sixth  section  of  the  act  of  as- 
sembly, and  cannot  discharge  the  sheriff;  because  the  devisee  or 
heir  is  neither  the  debtor,  nor  the  defendant.  The  heir  may  not  be 
known;  he  may  be  out  of  the  State;  and  in  many  cases  it  might  be 
difficult  to  decide  who  is  entitled  as  heir.  But  the  executor  or  ad- 
ministrator is  always  ascertained  by  the  record;  is  the  only  person 
entitled  to  the  personal  estate ;  and  is  bound  to  apply  it  in  payment 
of  debts.  Under  our  practice,  he  is  the  only  person  against  whom 
a  suit  is  usually  brought  for  claims  against  the  estate;  and  although 
an  action  may  perhaps,  under  some  circumstances,  be  maintained 
against  the  devisee  or  heir  alone,  for  the  debt  of  the  testator  or  in- 
testate; such  an  action  has  been  seldom,  if  ever,  instituted.  Upon 
the  insufficiency  of  the  personal  estate,  the  law  converts  the 
Teal  into  personal  estate,  for  the  purpose  of  paying  debts.  When 
that  purpose  is  accomplished,  any  surplus  that  may  remain,  will 
belong  to  the  person  who  was  entitled  to  the  land,  at  the  time  of  the 
conversion.  But  whether  there  will  be  any  surplus  after  the  pay- 
ment of  the  debts,  cannot  be  ascertained,  until  the  executor  or  ad- 
ministrator has  made  a  final  settlement  of  his  administration  ac- 
counts; and  until  then,  neither  the  heir  nor  devisee  is  entitled  to 
the  money.  It  is  urged  in  the  argument  of  the  present  case,  on  be- 
half of  the  plaintiffs,  that  as  the  executor  or  administrator  has  not 
given  security  for  the  surplus  arising  under  an  execution,  it  ought 
not  to  be  paid  into  his  hands,  because  it  may  be  lost  by  his  insol- 
vency, or  be  squandered.  The  same  objection  applies  with  equal 
force  to  the  devisee,  and  to  the  heir.  If  any  such  damage  is  to  be 
apprehended  by  payment  to  the  executor  or  administrator;  or  if  the 
debts  of  the  deceased  have  been  discharged;  the  devisee  or  heir,  or 
if  such  devisee  or  heir  be  under  the  disability  of  infancy  or  cover- 
ture, the  guardian  or  husband,  ought  to  give  notice  in  writing  to  the 
sheriff,  not  to  pay  the  surplus  to  the  executor  or  administrator;  but 
to  bring  it  into  court.  Upon  a  proper  case  being  made  out,  the 
VOL.  V,  22 
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court  would  require  the  executor  or  administrator  to  give  suflBcient 
security;  or  if  it  clearly  appeared,  that  all  the  debts  of  the  deceased 
had  been  discharged,  would  direct  the  surplus  to  be  paid  to  the  de- 
visee or  heir;  or,  if  there  were  even  a  remote  probability  that  any 
debts  remained  unpaid,  would  require  him  to  give  security. 

In  the  case  before  the  court,  it  appears  that  the  executor  has 
passed  a  further  administration  account  before  the  register  of  New 
Castle  county,  in  which  he  has  charged  himself  with  the  surplus  re- 
ti'ived  from  the  sheriff.  The  plaintiffs  have  the  right  to  apply  to 
the  register  to  order  the  executor  to  give  further  security.  It  ap- 
pears that  they  permitted  the  sheriff  to  pay  the  surplus  to  the  execu- 
tor, without  giving  him  notice  or  making  an  objection;  and  nothing 
is  shown  to  this  court,  to  create  even  a  doubt,  as  to  his  ability  to 
discharge  his  trust;  or  as  to  his  fidelity. 

The  Court  are  of  opinion,  that  the  payment  made  by  the  defen- 
dant, as  sheriff,  to  the  executor  of  Frederick  Ford,  deceased,  is  a 
legal  payment;  and  therefore,  that  judgment  be  rendered  for  the 
defendant. 

Mr.  Bayard,  for  the  heirs. 

Mr.  Gray,  for  the  sheriff. 


BANK  OF  WILMINGTOX  AND  BRANDYWINE  vs.  GEORGE 

G.  SHARPE. 

Judgment  against  one  of  three  joint  obligors  vacated  for  want  of  authority  to 

enter  it  severally. 

Jldgment  d.  s.  b.;  confessed  Oct.  21,  1833,  for  $1,267  57;  in- 
terest from  August  17,  1833. 

Rule  to  show  cause  why  the  judgment  should  not  be  set  aside; 
and  why  the  plaintiff  should  not  file  a  copy  of  the  warrant  of  attor- 
ney, on  which  said  judgment  was  confessed. 

The  rule  was  obtained  on  the  motion  of  Mr.  Bayard  and  affidavit 
of  Jesse  Sharp,  administrator  of  George  G.  Sharpe,  that  the  bond 
and  warrant  of  attorney  in  this  case  was  a  joint  bond  and  warrant 
of  this  defendant  and  two  others,  viz:  James  White  and  Robert 
Gardiner. 

The  President  of  the  Bank  made  an  affidavit  that  he  could  find 
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no  bond  and  warrant  of  attorney  among  the  papers  of  the  Bank  of 
Wilmington  and  Brandywine,  that  would  authorize  such  a  judgment 
against  George  G.  Sharp  alone.  A  judgment  was  entered  Novem- 
ber 22,  1848,  against  James  White  and  Kobert  Gardiner,  survivors 
of  George  G.  Sharpe,  for  the  real  debt  of  $1,267  57;  interest  from 
August  17,  1833;  which  judgment  was  stricken  off  by  the  court,  for 
want  of  a  several  warrant.     No  other  bond  was  produced. 

Mr.  Bayard. —  The  bank  produces  no  authority  for  the  entry  of 
this  judgment.  The  bond  produced,  on  which  the  last  judgment 
was  entered,  is  no  doubt  the  same  bond.  The  only  question  then  is, 
whether  this  bond  and  warrant  of  attorney  authorizes  this  judgment. 

Mr.  Patterson.-^  The  presumptions  after  so  great  a  time  are  in 
favor  of  this  judgment. 

Rule  absolute. 

Patterson,  for  plaintiff. 

■J.  A.  Bayard,  for  defendant. 


GEORGE  HAMMER  vs.  ELIAS  PIERCE. 
Trespass  lies  by  a  father  for  a  forcible  injury  to  his  son,  per  quod,  Ac. 

Trespass  assault  and  battery,  per  quod,  the  plaintiff  lost  the  ser- 
vices of  his  son. 

The  action  was  for  injuries  to  the  plaintiff's  son,  by  a  blow  from 
the  defendant. 

Mr.  Rogers,  for  the  defendant,  raised  and  argued  the  question  as 
to  the  form  of  action,  contending  that,  on  principle,  it  should  be  in 
case  and  not  trespass.  He  cited  12  Com.  Law  Rep,  131 ;  13  Ibid 
94;  but 

The  Court,  without  hearing  Bradford  contra,  decided  that  the 
action  was  well  brought;  and  the  plaintiff  had  a  verdict. 

Bradford,  for  plaintiff. 

Rogers,  for  defendant. 
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ODD  FELLOWS'  HALL  COMPANY  vs.  ZEXAS  B.  GLAZIEK. 

An  action  will  not  lie  on  a  stock  subscription,  where  the  terms  of  the  sub- 
scription contain  no  promise  to  pay,  and  the  charter  only  authorizes  a 
forfeiture  of  stock  for  non-payment. 

The  plaintiffs  were  a  company  incorporated  by  statute;  and  the 
defendant  subscribed  for  twenty-one  shares  of  stock,  under  the  fol- 
lowing general  form  of  subscription: — "We,  the  subscribers,  agree 
to  take  the  number  of  shares  of  stock  in  the  Odd  Fellows'  Hall 
Company,  of  Wilmington,  prefixed  to  our  names  respectively."  He 
paid  the  first  instalment  of  one  dollar;  was  elected  a  curator,  and 
acted  as  such;  after  which  four  other  calls  were  made,  which  he 
failed  to  pay;  and  for  which  suit  was  now  brought.  The  company 
built  a  hall,  at  a  cost  of  $20,000. 

For  the  defendent  it  was  contended,  that  neither  the  terms  of  the 
subscription,  nor  the  act  of  incorporation  imposed  any  obligation  to 
pay  subscriptions  which  could  be  enforced  otherwise  than  by  a  for- 
feiture of  instalments  paid  in.  (6  Mass.  Rep.  40;  8  Ihid  138;  14 
Ibid  286;  Ang.  &  Ames,  Corp.  409,  ch.  15.) 

The  plaintiffs,  contra,  contended,  that  whenever  there  was  a  legal 
liability  to  pay,  the  law  would  imply  an  assumpsit,  and  an  action 
would  lie.  (Bull's  N.  P.  129;  Coicp.  476;  Rand  vs.  Green;  Caine's 
N.  Yorl-  Rep.  389.) 

By  the  Court: — 

Booth,  Chief  Justice. —  Where  a  person  is  under  a  legal  obliga- 
tion to  pay  a  sum  of  money  by  virtue  of  a  statute,  the  law  implies  a 
promise  or  contract  on  his  part,  to  make  the  payment;  and  if  the 
statute  prescribes  no  form  of  action,  or  other  remedy,  a  recovery 
may  be  had  by  an  action  of  debt  or  assumpsit.  The  question  in 
this  case  is,  whether  the  legal  obligation  or  personal  liability  exists 
on  the  part  of  the  defendant,  to  pay  the  instalments  called,  and  re- 
maining unpaid,  on  the  twenty-one  shares  of  stock  which  he  sub- 
scribed for.  This  is  to  be  determined  by  the  act  incorporating  the 
Odd  Fellows'  Hall  Company  of  Wilmington.  The  sixth  section  re- 
quires the  payment  of  one  dollar  to  the  commissioners,  before  the 
organization  of  the  corporation;  and  after  the  organization,  it  re- 
quires payment  to  be  made  to  the  treasurer,  of  such  instalments, 
and  at  such  times  as  the  board  of  directors  may  order.  In  case  of 
failure  to  pay  the  instalments  at  the  time  appointed,  the  board  of 
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direction  is  authorized  to  declare  the  amount  previously  paid  by  the 
defaulting  party,  and  the  stock  held  by  him  to  be  forfeited;  and  to 
direct  the  treasurer  to  dispose  of  such  stock  to  other  persons.  This 
is  the  only  remedy  prescribed  by  the  act  to  enforce  the  payment  of 
instalments.  No  power  is  given  to  the  corporation  to  institute  suits 
against  delinquent  stockholders  and  thus,  to  make  them  personally 
responsible.  The  unpaid  instalments  are  a  charge  upon  the  stock; 
but  not  a  personal  charge  upon  the  stockholders.  This  considera- 
tion, probably,  M'as  an  inducement  on  the  part  of  this  defendant, 
and  other  stockholders,  to  subscribe  for  the  stock.  A  person  may 
be  willing  to  embark  in  an  undertaking  authorized  by  an  act  of  in- 
corporation, when  he  observes  by  the  terms  of  the  act,  that  the  only 
risk  which  he  incurs,  will  be  the  forfeiture  of  his  stock  and  the  in- 
stalments  he  pays;  but  may  be  very  unwilling,  and  might  refuse,  to 
become  a  member  of  a  corporation,  where  the  act  makes  him  per- 
sonally liable  for  the  whole  amount  of  the  shares  of  stock,  for  which 
he  becomes  a  member.  The  power  to  forfeit  the  shares  of  stock  and 
the  amount  paid  on  them,  must  have  been  deemed  by  the  Legisla- 
ture, a  sufficient  remedy  on  behalf  of  the  Odd  Fellows'  Hall  Com- 
pany, to  enforce  payment  of  the  instalments.  As  a  corporation  can 
exercise  no  powers  except  those  granted  by  the  act  of  incorporation,, 
and  such  as  are  the  common  law  incidents  to  every  body  poli- 
tic, the  plaintiffs  in  this  case,  have  no  authority  to  institute  suits 
against  delinquent  stockholders,  to  recover  unpaid  instalments;  be- 
cause no  such  authority  is  conferred  by  the  charter.  Had  the  power- 
been  given,  the  stockholders  would  be  personally  liable,  and  under  a 
legal  obligation  to  pay.  And  if  the  corporation  in  such  case,  should 
elect  to  sue,  instead  of  forfeiting  the  shares,  the  action  would  be  main-^ 
tainable  upon  the  promise  or  contract  implied  by  law.  But  in  the 
case  before  the  courts  as  the  aet  of  incorporation  gives  no  authority 
to  sue  stockholders  for  unpaid  instalments;  they  should,  if  it  was  in- 
tended to  make  them  personally  liable,  have  been  required,  when 
they  subscribed  for  the  stock,  to  sign  a  written  promise  or  contract 
to  pay  the  instalments  on  their  several  shares,  at  such  times  as  they 
should  be  called  for,  or  demanded.  Such  a  written  contract  or 
promise,  although  the  charter  is  silent  on  the  subject,  would  be  legal ; 
upon  the  principle,  that  every  corporation  has  the  power  to  make 
contracts  to  effect  the  purposes  and  objects  for  which  the  corpora- 
tion was  created.  The  written  agreement  of  November  23,  A.  D., 
1847,  signed  by  the  defendant  and  others,  contains  neither  an  ex- 


174  Public  Roads. 

press  nor  an  implied  promise  to  pay  the  instalments  on  the  shares 
taken  by  them.  It  is  merely  an  engagement  to  take  the  number  of 
shares  prefixed  to  their  respective  names.  By  signing  it,  they  be- 
came members  of  the  corporation,  subject  only  to  such  liabilities  as 
the  act  of  incorporation  imposes.  The  written  agreement  cannot 
receive  any  other  fair  or  reasonable  construction. 

As  there  is  no  express  or  implied  promise  on  the  part  of  the  de- 
fendant to  pay  the  instalments  called  for,  this  action  cannot  be 
maintained. 

Judgment  for  defendant 


PUBLIC   ROADS. 

Notice  of  an  application  for  a  road  must  be  full  ten  days  before,  and  must 
state  the  place  as  well  as  the  time  of  making  it. 

In  the  matter  of  a  petition  by  Benjamin  Chandler  and  others. 

It  was  objected  to  the  order,  that  due  notice  had  not  been  given. 
The  notice  was  on  the  27th  of  April;  the  court  sat  on  the  7th  of 
May. 

The  act  says  that  "written  notice  of  the  intention  to  prefer  such 
petition,  and  of  the  day  and  place  of  preferring  it"  shall  be  given, 
"  at  least  ten  days  before  the  sitting  of  the  court." 

The  Court  decided  that  in  accordance  with  the  decisions  under 
the  act  providing  for  the  recovery  of  small  debts,  this  act  must  be 
taken  to  require  ten  days'  notice,  exclusive  of  the  day  of  service  and 
return. 

In  another  petition  by  Joseph  Chandler  and  others,  for  a  public 
road,  the  objection  to  the  order  was,  that  the  notice  did  not  state 
the  place  where  the  application  was  to  be  made,  as  well  as  the  time. 

The  Court  refused  the  order  on  that  ground.  The  act  requires  a 
notice  of  time  and  place;  and  under  a  similar  law  regulating  pro- 
ceedings in  the  Orphans'  Court,  it  is  always  required. 
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DENXIS  A.  McCREADY  vs.  ROBERT  CANN. 

Want  or  failure  of  th  e  consideration  of  a  note,  or  other  equities,  may  be  set 
up  as  between  the  original  parties  or  against  an  indorsee  after  maturity; 
but  not  as  against  an  indorsee,  in  the  usual  course  of  trade. 

An  indorsement  is  prima  facie  taken  to  be  in  the  usual  course. 

This  was  an  action  by  indorsee  against  the  drawer  of  a  promis- 
sory note,  in  favor  of  Matthew  R.  Carnahan,  dated  March  6,  1848, 
for  $144  13,  payable  at  the  Bank  of  Wilmington  and  Brandywine. 

The  defence  was,  that  the  note  was  subject  to  certain  equities  as 
between  Cann  and  Carnahan,  having  been  indorsed  (as  was  alledged) 
after  maturity;  and  that  it  was  endorsed  to  McCready,  without  con- 
sideration, and  held  for  Carnahan. 

By  the  Court: — 

This  note  is  an  agreement  by  the  drawer  to  pay  it,  at  all  events  to 
the  payee,  or  to  any  one  to  whom  he  endorses  it.  As  between  the 
original  parties,  the  drawer  and  payee,  want  or  failure  of  considera- 
tion, or  any  like  equities,  may  be  set  up.  But  not  so  as  against  an 
indorsee.  In  his  case,  it  must  be  shown  that  he  had  notice  of  the 
infirmities  of  the  note,  or  that  he  took  the  indorsement  out  of  the 
usual  course  of  business.  This  must  be  proved  by  the  party  object- 
ing to  the  note.  The  indorsement  must  be  taken  to  have  been  in 
the  usual  course  of  business,  before  maturity,  unless  it  is  otherwise 
proved;  nor  can  any  inference  of  irregularity  arise  from  the  omis- 
sion to  present  the  note;  or  to  protest  it.  That  was  not  necessary, 
to  charge  the  drawer.     (3  Harr.  Rep.  388,  Bush  vs.  Peckard.) 

Verdict  for  plaintiff. 

Patterson,  for  plaintiff. 

Rodney,  for  defendant. 


ENOCH  SPRIJAXCE,  use  of  HEXRY  PRATT  vs.  WM.  WELDOX 
and  WILLIAM  REYXOLDS,  use  of  T.  FOXWELL. 

Judgment  entered  by  a  magistrate  on  a  judgment  note  set  aside,  the  note 
not  being  sent  up  with   the  record. 

Certiorari  to  Justice  Townsend,  on  a  judgment  by  Justice  Fen- 
nimore. 


17G  Page  vs.  Vandegrift. 

The  record  returned  was  of  a  judgment  entered  on  a  judgment 
note;  of  which  no  copy  was  sent  up.  Diminution  was  alledged,  and 
the  justice  returned  that  no  such  note  could  be  found  among  the  re- 
cords of  the  late  Justice  Fennimore. 

Mr.  Rodney  excepted  that  there  was  no  authority  for  the  judg- 
ment; and  lilr.  Plait  argued  that  the  authority  would  be  implied;  but 

I'he  Court  reversed  the  judgment,  saying  that  not  only  the  note 
but  the  terms  of  the  warrant  must  be  shown  to  support  the  judg- 
ment. The  assignment  also  must  be  shown  to  be  such  as  will  justify 
a  suit  by  the  assignee  in  his  own  name. 

Judgment  reversed. 

J'latt,  for  plaintiff. 

Rodney,  for  defendant. 


MARY  PAGE  vs.  CHRISTOPHER  J.  VANDEGRIFT, 

Liability  of  the  captain  of  a  steamboat  for  carrying  a  slave  out  of  the  State. 

This  was  an  action  under  the  statute  of  January  19,  1826,  against 
the  defendant,  as  captain  of  the  Steamboat  Zephyr,  for  carrying  out 
of  the  State  the  plaintiff's  slave. 

The  declaration  set  forth  that,  whereas,  the  plaintiff,  on  the  26th 
of  October,  1848,  was  possessed  of  a  negro  slave  named  William,  as 
of  her  own  proper  slave,  and  by  reason  of  the  service  of  the  said 
negro  slave,  the  said  plaintiff  had  received  great  benefit  and  advan- 
tage; nevertheless,  the  said  defendant,  the  captain  or  commander  of 
the  Zephyr,  did,  on  the  26th  of  October,  in  the  year  aforesaid,  car- 
ry and  transport  by  water,  out  of  this  State,  in  the  said  vessel  or 
steamboat,  the  said  negro  slave,  William,  against  the  form  and  pro- 
visions of  an  act  of  the  General  Assembly  of  the  State  of  Delaware, 
in  such  case  made  and  provided;  whereby  and  by  force  of  the  said 
act,  an  action  has  accrued  to  the  said  plaintiff  to  demand  and  have 
the  sum  of  five  hundred  dollars  from  the  said  defendant;  neverthe- 
less the  said  defendant  (although  often  requested)  to  pay  the  same, 
has  refused,  &c.,  to  the  damage  &c.,  $1,000. 
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It  appeared  from  the  evidence  that  the  boy  in  this  case,  if  carried 
oif  by  the  defendant,  was  carried  off  without  his  knowledge,  the  boy 
having  skulked  on  board  and  hid  himself  from  the  knowledge  and 
observation  of  the  captain  and  crew;  and 

Mr.  Bayard,  for  defendant,  made  the  points —  1.  That  is  was  ne- 
cessary for  the  plaintiff  to  have  alledged  and  proved  that  she  was  a 
citizen  or  inhabitant  of  this  State;  or,  being  an  inhabitant  of  another 
State,  that  this  should  be  alledged  and  proved,  and  that  the  slave 
was  a  fugitive  from  labor. 

2.  That  though  under  this  act  it  may  not  be  necessary  to  prove  that 
the  captain  had  knowledge  that  the  colored  person  carried  out  was 
a  slave,  it  was  necessary  to  prove  that  he  had  knowledge  or  the 
means  of  knowledge,  that  he  was  carrying  the  person  out  of  the 
State;  that  he  could  not  be  said  to  carry  a  person  out  without  know- 
ing or  having  the  means  of  knowing  that  he  was  doing  it. 

The  Court  charged  —  1.  That  the  intention  of  the  act  was  to  pro- 
tect slave  property,  and  to  prevent  it  being  carried  off.  Though  it 
may  be  harsh  or  impolitic,  the  question  for  the  court  was,  what  is 
the  law?  Plaintiff  must  prove  that  William  Clensy  was  the  slave 
of  Mary  Page;  that  Mary  Page  was  a  citizen  or  an  inhabitant 
of  this  State;  that  the  defendant  was  captain  of  the  boat;  and 
that  he  carried  off  the  slave.  Proof  of  having  an  individual  in 
possession,  with  the  reputation  of  a  slave,  and  rendering  service  as 
a  slave,  is  sufficient  evidence  in  this  proceeding,  that  he  is  a 
slave.  If  the  plaintiff  was  a  resident  of  Xew  Castle  county,  it 
was  sufficient  proof  of  the  citizenship  or  habitancy;  the  fact  that 
defendant  was  captain  of  the  boat  being  proved,  the  remaining 
question  was  whether  he  carried  the  boy,  William  Clensy  out  of  the 
State. 

It  ought  to  be  shown  that  Captain  Vandegrift  had  the  means  of 
knowledge  that  the  boy  was  on  board.  If  boxed  up  as  merchandize, 
he  could  not  be  liable;  but  if  the  boy  went  on  board  as  a  passenger, 
the  captain  was  bound  to  know  every  body  on  board,  and  is  liable. 

There  was  a  verdict  and  judgment  for  plaintiff;  and  the  judgment 
was  afterwards  reversed  by  the  Court  of  Errors  and  Appeals,  on  a 
point  of  pleading,  not  involving  any  point  ruled  in  the  charge. 

J.  H.  Rogers,  for  plaintiff. 
J.  A.  Bayard,  for  defendant. 
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ns  BuTLEu  VS.  Butler. 

JOH^'  BUTLER  et  al.,  devisees  vs.  HESTER  BUTLER,  et.  al. 
widow  and  heirs-at-law  of  John  Butler  and  Jeremiah  Allen, 
assignees. 

A  lost  will  cannot  be  admitted  to  probate,  unless  the  entire  contents  can  be 
so   proved  as   to   admit  of   a   legal   construction. 

Tills  was  an  appeal  from  the  decree  of  the  register  of  wills,  re- 
fusing to  admit  to  probate  the  will  of  John  Butler,  deceased. 

The  petition  of  John  and  William  R.  Butler  stated  that  John 
Butler,  their  grandfather,  made  his  will  and  by  it  devised  certain 
lands,  &c.,  to  petitioners;  that  he  died  without  revoking  it.  That 
said  will  went  into  the  possession  of  Robert  Bailey,  who  destroyed 
or  secreted  the  same.  It  prayed  a  citation  to  the  defendants  (heirs- 
at-law  and  assigns,)  to  show  cause  why  the  contents  of  said  will 
should  not  be  proved  and  established,  as  the  last  will,  &c.,  of  John 
Butler. 

The  answer  of  Hester  Butler  (the  widow)  stated  that  the  will  was 
made  in  the  autumn  of  1830,  in  due  form,  by  which  he  gave  his 
real  estate,  subject  to  the  respondent's  right  of  dower,  to  his  son, 
William  Butler,  for  life,  and  then  the  home  farm,  one  hundred  and 
seven  acres,  and  another,  sixty  acres,  to  the  grandson,  John  Q.  A. 
Butler,  and  his  heirs  and  assigns  forever;  and  the  other  real  estate, 
one  hundred  and  ten  acres,  after  the  death  of  William,  to  the  other 
grandchild,  William  R.  Butler  (the  petitioner.)  That  he  also  left 
$400  to  J.  Q.  A.  Butler,  to  be  invested,  and  paid  over  to  him  at 
twenty-one  years;  and  made  his  son,  William  Butler,  executor. — 
That  the  will  was  placed  in  Robert  Bailey's  hands,  after  being  pub- 
licly read,  and  was  never  again  seen.  The  grandchildren  were,  at 
the  date  of  the  will  infants.  William  Butler  died  about  two  years 
ago.     Respondent  sold  her  interest  in  the  estate  to  William  Butler. 

The  depositions  proved  that  John  Butler  died  seventeen  years 
ago.  He  made  a  will  the  fall  before  he  died ;  which  was  duly  exe- 
cuted in  the  presence  of  Lavinia  Harris  and  Robert  Bailey.  The 
will  was  read  after  the  testator's  death;  and  a  portion  of  its  con- 
tents was  proved.  John  Butler,  the  grandson,  was  to  have  $400, 
and  one  of  the  farms,  and  what  was  left  to  his  grandmother,  after 
her  death,  which  was  a  small  farm  along  the  road;  and  there  was 
left  to  William  R.  Butler,  another  farm.  This  was  proved  by  an 
aged  witness,  from  memory,  after  the  lapse  of  many  years,  the 
witness  having  heard  the  will  read  but  once;  she  could  not  re- 
member all  the  will;  did  not  know  what  was  left  to  his  son  Wil- 
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liam;  thought  it  was  $10  00,  to  cut  him  off.  He  left  to  his  wife 
the  farm  he  lived  on,  for  life;  then  to  John  Butler;  to  William 
R.  Butler  one  farm,  when  he  should  be  twenty-one  years  old;  she 
did  not  know  who  was  to  have  it  before;  John  was  to  have  another 
farm,  when  he  came  of  age;  but  she  could  not  remember  the  words 
of  the  gift.  The  will  was  left  with  Bobert  Bailey,  and  could  not  be 
proved. 

Mr.  Rogers,  for  appellants,  cited  Kearns  vs.  Kearns'  executor,  3 
Harr.  Rep.  83. 

By  the  Court: 

WooTTEN,  Judge: — This  is  an  appeal  from  the  decree  of  the 
register  for  the  probate  of  wills  in  and  for  New  Castle  county, 
refusing  to  admit  to  probate  the  last  will  and  testament  of  John 
Butler,  deceased. 

It  appears  from  the  evidence  that  the  testator  died  on  or  about 
the  second  day  of  January,  one  thousand  eight  hundred  and  thirty- 
one;  that  some  time  previous  to  his  death  he  made  and  executed  a 
will,  which  is  alledged  to  be  lost  or  destroyed,  and  the  appellants, 
who  claim  to  be  damaged  under  the  said  will  are  seeking  to  establish 
it  by  parol  proof  as  a  lost  or  destroyed  instrument. 

In  order  to  establish  a  last  will  and  testament,  which  has  been 
lost  or  destroyed,  the  same  formalities  and  rules  of  law  must  be  ob- 
served as  are  applicable  to  other  lost  or  destroyed  instruments;  for 
I  know  of  no  reason  founded  either  in  the  policy  of  the  law,  or  any 
facts  arising  from  any  peculiar  circumstances  attending  such  cases, 
to  make  them  exceptions  to  the  general  rules  which  are  so  well  set- 
tled and  established  as  to  all  other  cases. 

First,  then,  the  existence  of  the  instrument  in  a  legal  form  must 
be  proved;  secondly,  its  loss  or  destruction;  and  thirdly,  its  con- 
tents. Nothing  short  of  this  will  satisfy  the  requirements  of  the 
law  which  governs  all  cases  of  this  sort;  therefore,  proving  part  only 
of  the  contents  of  a  will  which  is  lost  or  destroyed,  is  not  sufficient 
to  establish  it,  even  as  to  the  part  so  proved,  unless  it  satisfactorily 
appears  that  there  is  nothing  in  the  preceding  or  subsequent  part 
of  the  will  which  would  qualify,  change,  or  in  any  way  alter  the 
particular  devise  proved;  for  without  knowing  the  certainty  of  the 
will  and  the  language  used  by  the  testator,  it  would  be  impossible 
to  determine  what  estate  would  pass  under  it.  The  words  of  the 
particular  devise,  which  may  be  attempted  to  be  established,  might 
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convey  a  fee  simple;  yet  something  might  precede  or  follow,  which 
would  reduce  it  to  a  life  estate,  or  subject  it  to  some  other  restric- 
tion or  limitation ;  or  the  words  of  the  devise  might  create  but  a  life 
estate;  which  by  the  preceding  and  subsequent  part  of  the  will  might 
be  enlarged  and  extended  to  a  fee  simple;  and  either  an  estate  in 
fee  simple,  for  life  or  for  years,  might  depend  entirely  upon  some 
contingencies,  conditions,  limitations  or  restrictions  imposed  by  some 
subsequent  part  of  the  will. 

The  only  safe  rule  to  govern  such  cases,  is  that  the  legal  existence 
of  the  will  should  be  proved  as  required  by  the  act  of  assembly;  its 
loss  or  destruction,  and  its  contents,  are  at  least  sufficient  to  form 
the  basis  of  a  correct  conclusion  as  to  the  legal  import  of  the  will, 
and  the  na.ture  and  extent  of  the  estate  conveyed  by  it;  any  rule  less 
stringent  would,  instead  of  closing  the  avenues  to  fraud,  throw  open 
the  door  to  those  of  a  much  more  serious  and  dangerous  character 
than  could  reasonably  be  expected  to  result  from  the  loss  or  destruc- 
tion of  such  instruments.  Any  person  who  may  deem  it  necessary 
or  important  to  make  a  will,  has  the  power  of  selecting  a  safe  de- 
pository for  it,  and  a  careful  exercise  of  such  power,  which  will 
generally  be  observed  in  reference  to  so  important  an  instrument, 
will  in  most  cases  render  its  preservation  and  forthcoming  certain. 
But  when  wills  and  the  estates  conveyed  by  them  are  made  to  de- 
pend upon  human  memory,  defective  as  it  is,  particularly  after  the 
lapse  of  many  years,  the  legal  import  and  meaning  which  may  be 
given  to  the  language  of  the  testator  by  the  witnesses,  and  the  many 
other  uncertainties  which  would  enter  into  such  cases,  that  mode 
of  disposing  of  property,  though  perhaps  the  most  important  of  all 
others,  would  become  the  least  certain. 

In  this  case,  even  if  the  factum  is  conceded  to  be  sufificiently  esta- 
blished, and  the  loss  or  destruction  of  the  will,  the  proof  of  its  con- 
tents is  by  no  means  satisfactory;  first,  because  the  witnesses  do  not 
pretend  to  prove  the  contents  of  the  will,  nor  even  the  language  of 
the  testator,  in  the  particular  devise  which  is  attempted  to  be  esta- 
blished. 

The  case  cited  from  3  Harrington,  and  relied  upon  as  settling  the 
law  in  this  case,  is  essentially  different  on  the  proof.  In  that  case 
a  rough  draft  of  the  will  was  produced,  which  proved  its  entire  cer- 
tainty, except  a  bequest  of  a  single  article,  which  was  also  proved 
by  other  testimony.  The  court  were  not  obliged,  therefore,  in  that 
case,  as  they  would  be  in  this,  to  take  the  opinions  of  the  witnesses 
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as  to  the  legal  import  and  meaning  of  the  language  used  by  the  tes- 
tator, and  make  them  the  basis  of  a  judgment;  but  they  had  the 
will  in  verba,  to  which  they  could  give  their  own  construction,  not 
only  as  to  the  estate  created  by  any  particular  devise  unaffected  by 
any  previous  or  subsequent  part  of  the  will,  but  in  reference  to  any 
modification,  restriction,  condition,  or  limitation  which  might  be  im- 
posed by  such  previous  or  subsequent  part.  The  court,  therefore, 
affirms  the  decree  of  the  register,  refusing  to  admit  to  probate  the 
last  will  and  testament  of  John  Butler,  deceased. 

Decreed  accordingly. 

Rogers,  for  appellants. 

Wales,  for  respondents. 


OOTJRT  OF  ERRORS  AND  APPEALS. 
JUNE  TERM, 

1849. 


STATE,  use  of  WOOLSEY  BUIITOX,  Adm'r.  of  MIEKS  BUR- 
TON, deceased  vs.  GEORGE  TUNNELL  and  ELIZABETH 
BURTON,  Adm'rs.,  (who  were  joint  or  co-administrators  with 
said  Woolsey)  and  their  sureties,  viz :  Isaac  Tunnell,  William  Den- 
ning and  Charles  Tunnell. 

STATE,  use  W.  BURTON  vs.  GEORGE  TUNNELL  and  sureties. 

On  the  removal  or  death  of  an  administrator,  the  co-administrator  or  suc- 
ceeding administrator  is  entitled  to  receive  not  only  the  goods  uncon- 
verted, but  all  the  assets  in  hand,  and  may  sue  for  the  same  on  the  bond. 

Where  co-administrators  execute  separate  bonds,  and  one  of  them  dies  or 
is  removed,  the  co-administrator  may  sue  on  the  bond,  and  recover  the 
balance  appearing  on  his  account. 

Questions  of  law  reserved  by  the  Superior  Court,  for  hearing  be- 
tfore  all  the  judges. 

Present,  Johns,  Chancellor,  Chief  Justice  Booth  and  Judges  Har- 
rington and  Milligan.  [Judge  Wootten  did  not  sit,  having  been  of 
counsel.] 

The  suits  were  several  against  these  defendants  and  consolidated^ 
by  agreement,  and  order  of  court. 

The  declaration  set  out  the  administration  bond,  executed  by 
George  Tunnell  and  Elizabeth  Burton,  with  the  other  defendants, 
"their  sureties,  on  the  4th  of  December,  1838,  conditioned  in  the 
"usual  form ;  averred  the  death  of  Miers  Burton,  [November  8,  1838,] 
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intestate;  the  grant  of  letters  of  administration  to  Woolsey  Burton, 
to  Elizabeth  Burton  and  George  Tunnell;  that  Woolsey  Burton 
executed  a  separate  administration  bond;  and  Elizabeth  Burton  and 
George  Tunnell  executed  a  joint  and  several  administration  bond, 
(as  above)  with  the  other  defendants,  their  sureties;  that  Elizabeth 
Burton  died  before  closing  the  concerns  of  said  estate  [February  1, 
1841,]  leaving  George  Tunnell  and  Woolsey  Burton  her  surviving; 
that  after  her  death,  viz:  October  7th,  1842,  George  Tunnell  was 
removed  from  office  by  the  register,  leaving  Woolsey  Burton  sole 
surviving  administrator  of  Miers  Burton;  that  at  sundry  times  be- 
tween the  grant  of  administration  and  the  removal  of  George  Tun- 
nell, goods,  &c.,  came  to  George  Tunnell's  hands,  to  be  adminis- 
tered to  the  amount  of  $100,000;  and  that  at  the  time  of  his  re- 
moval, there  remaifted  in  his  hands  an  unadministered  residue  of 
$20,000;  with  which  he,  as  such  administrator  was  chargeable;  and 
assigned  the  following  breaches: —  1.  That  he  did  not  surrender  and 
<leliver  this  unadministered  residue  to  Woolsey  Burton,  the  remain- 
ing administrator.  2.  Averring  $40,000;  in  his  hands  when  re- 
moved, of  goods,  &c.,  with  which  he  was  chargeable ;  that  he  did  not 
deliver  and  surrender  the  same,  nor  any  part  thereof  to  said  Wool- 
sey Burton;  by  means  whereof,  &c. 

Pleas: — 1.  Xon  est  factum;  1.  payment;  3.  payment  by  Isaac 
Tunnell;  4.  non  damnificatus;  5.  that  all  the  goods,  &c.,  which  came 
to  George  Tunnell's  hands  as  administrator  as  aforesaid,  came  into 
the  hands  and  possession  of  the  said  George  Tunnell,  by  the  agree- 
ment and  assent,  and  with  the  permission  and  co-operation  of  the 
said  Woolsey  Burton,  then  being  one  of  the  administrators  of  the 
said  Miers  Burton,  deceased;  6.  that  there  were  no  goods,  &c.,  re- 
maining in  George  Tunnell's  hands  at  the  time  of  his  removal,  which 
he  was  bound  to  surrender  or  deliver  over  to  said  Woolsey  Burton, 
sole  remaining  administrator;  7.  pleue  administravit;  8.  that  there 
were  no  unadministered  goods,  &c.,  in  George  Tunnell's  hands  at  the 
time  of  his  removal;  9,  that  there  were  no  unadministered  goods, 
&c.,  in  his  hands  at  the  time  of  his  removal,  which  he  was  bound  to 
surrender  and  deliver  over,  &c. 

Replications  and  issues  to  all  the  pleas,  except  the  fourth  and 
fifth,  and  demurrers  to  them. 

George  Tunnell's  last  administration  account  showed  a  balance 
against  him  of  $9,732  82. 
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Verdict  taken,  subject  to  the  opinion  of  the  Court  of  E^rrors  and 
Appeals,  on  the  questions  reserved  in  these  causes. 

The  questions  reserved  were  as  follows : — 

First. — Whether  a  co-executor  or  administrator,  a  succeeding  ex- 
ecutor or  administrator,  after  the  death  or  removal  of  his  co-executor 
or  administrator,  or  preceding  executor  or  administrator,  is  entitled 
to  sue  and  recover  from  him  or  his  sureties,  in  an  action  on  the  ad- 
ministration or  testamentary  bond,  the  residue  remaining  of  the 
goods  and  chattels,  rights  and  credits  of  the  estate  or  intestate,  af- 
ter all  just  demands  and  charges  to  which  the  said  goods  and  chat- 
tels, rights  and  credits,  in  the  due  course  of  the  administration 
thereof  are  subject,  are  deducted. 

Second. —  Whether  the  evidence  in  this  cause  shows  and  proves 
merely  a  residue,  such  as  aforesaid,  remaining  in  the  hands  of  George 
Tunnell,  administrator  of  Miers  Burton,  deceased,  at  the  time  of 
his  removal. 

Third. —  Whether  the  co-administrator  or  remaining  administra- 
tor, in  an  action  on  the  administration  bond,  can  recover  against  a 
co-administrator,  a  preceding  administrator,  or  his  sureties,  in  case 
of  the  death  or  removal  of  such  co-administrator,  or  preceding  ad- 
ministrator, any  goods  and  chattels,  rights  and  credits,  remaining 
in  the  hands  of  such  co-administrator  or  preceding  administrator,  at 
the  time  of  his  death  or  removal,  other  than  unadministered  goods 
and  chattels,  rights  and  credits. 

Fourth. —  Whether  the  evidence  in  the  cause  shows  and  proves 
any  unadministered  goods  and  chattels,  rights  and  credits  of  the 
said  Miers  Burton,  remaining  in  the  hands  of  the  said  George  Tun- 
nell, as  administrator,  at  the  time  of  his  removal. 

Fifth. —  Whether  an  administrator,  giving  a  separate  bond,  can 
sustain  an  action  against  the  sureties  of  his  co-administrator,  on  the 
bond  executed  by  such  co-administrator  and  sureties,  in  case  of  the 
death  or  removal  of  such  co-administrator,  for  any  goods  or  chat- 
tels, rights  or  credits,  which  have  been  in  his  own  possession  or  con- 
trol, solely,  or  in  the  joint  possession  and  control  of  himself  and  his 
co-administrator,  though  afterwards  charged  to  the  said  co-adminis- 
trator singly,  in  his  separate  account. 

Sixth. —  Whether  the  evidence  in  this  case  shows  and  proves  that 
the  goods  and  chattels,  rights  and  credits,  proved  to  be  remaining 
in  the  hands  of  George  Tunnell,  as  administrator  of  Miers  Burton, 
deceased,  at  the  time  of  his  removal,  were  previously,  at  any  time 
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after  the  death  of  the  said  Miers  Burton,  in  the  possession  or  con- 
trol of  the  the  said  Woolsey  Burton,  administrator"  jointly  with  the 
said  George  Tunnell,  or  jointly  with  the  said  George  Tunnell  and 
Elizabeth  Burton,  deceased. 

Seventh. —  Whether  the  defendants,  or  either  of  them  severally, 
on  the  demurrers  of  the  plaintiff  to  their  respective  pleas  on  the 
law  arising  on  the  whole  proceedings,  in  each  case,  are  entitled  to 
judgment  in  their,  or  his,  favor  respectively. 

These  questions  were  argued  by  Messrs.  Layton  and  Bates, 
for  the  plaintiff;  and  Messrs.  Cullen,  Bayard  and  Houston,  for  the 
defendants. 

Plaintiffs'  propositions : — 

1.  A  surviving  or  remaining  administrator,  after  the  death  or  re- 
moval of  his  co-administrator,  is  entitled  to  sue  for  and  recover,  from 
the  estate  or  sureties  of  such  deceased  or  removed  administrator,  in 
an  action  on  the  administration  bond,  the  residue  remaining  of  the 
goods,  chattels,  rights,  credits,  monies,  securities,  books  and  papers 
of  the  intestate,  after  all  just  demands  and  charges,  to  which  the 
same,  in  the  course  of  the  administration  thereof  are  subject,  are 
deducted.     {Digest  216  to  231 ;  1  Crornp.  &  Meeson  690.) 

2.  The  evidence  in  this  cause  does  not  show  that  all  the  just  de- 
mands and  charges,  to  which  the  goods,  chattels,  rights  and  credits, 
which  were  of  the  said  Miers  Burton,  deceased,  at  the  time  of  his 
death,  which  came  to  the  hands,  possession  or  knowledge  of  the  said 
George  Tunnell,  to  be  administered,  are  subject,  have  been  paid  or 
deducted;  nor  does  it  show  or  prove  merely  such  residue  as  afore- 
said, remaining  in  the  hands  of  the  said  George  Tunnell,  adminis- 
trator as  aforesaid,  at  the  time  of  his  removal  from  his  said  office; 
nor  that  all  the  debts  due  and  owing  from  the  said  Miers  Burton, 
deceased,  at  the  time  of  his  death,  have  been  paid. 

3.  A  surviving  or  remaining  administrator,  after  the  death  or  re- 
moval from  office  of  his  co-administrator,  is  entitled  to  recover  against 
such  co-administrator  or  his  sureties,  in  an  action  on  the  bond,  all 
the  goods,  chattels,  rights  and  credits,  monies,  securities,  books  and 
papers  belonging  to  the  estate  of  the  intestate,  or  with  which  such 
deceased  or  removed  administrator  was,  at  the  time  of  his  death  or 
removal,  chargeable,  all  just  allowances  being  made. 

4.  The  evidence  in  this  case  shows  and  proves  unadministered 
goods,  chattels,  rights  and  credits,  monies,  securities,  books  and 
papers,  belonging  to  the  estate  of  said  Miers  Burton,  deceased,  re- 
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maining  in  the  hands  of  the  said  George  Tunnell,  administrator  as 
aforesaid,  or  with  which  he  was  chargeable,  at  the  time  of  his  re- 
moval. 

5.  The  distribution  and  payment  of  the  residue  of  personal  estate, 
to  the  person  entitled,  is  a  part  of  the  administration;  and  no  ad- 
ministration is  complete  or  closed,  until  such  distribution  and  pay- 
ment are  made.  (1  WillUims  Ex.,  363-4;  1  Crompton  <&  Meeson, 
690;  1  Haggard  E.  B.,  64;  3  Tyrwhit,  390;  Cowp.,  140;  AmUer, 
183;  Vezey,  sen.,  368;  1  Salk.  251,  316.) 

6.  When  an  administrator  misapplies  and  converts  to  his  own  use, 
the  effects  of  his  intestate,  so  that  these  effects  are  lost  to  the  estate 
of  the  intestate,  this  is  a  breach  of  that  part  of  the  condition  of  his 
bond,  by  which  he  undertakes  to  "  ivell  and  faithfully  administer, 
according  to  law"  &c.,  and  the  rule  applies  to  the  misapplication  of 
a  mere  residue,  remaining  after  the  payment  of  all  just  debts  and 
charges.  (1  Williams  Ex.,  364;  1  Crompton  &  Meeson,  690; 
1  Haggard  E.  R.,  64;  3  Tyrtvhit,  390.) 

7.  Each  of  two  or  more  co-administrators,  giving  separate  bonds, 
is  separately  liable,  on  his  bond,  for  all  such  goods  and  chattels, 
rights  and  credits  of  his  decedent  as  come  to  his  hands;  and  if  such 
co-administrator  is  removed  from  office,  or  departs  this  life,  before 
closing  the  concerns  of  his  administration,  the  remaining  or  survi- 
ving administrator  may  maintain  an  action  against  the  sureties  of 
such  removed  or  deceased  administrator,  on  the  bond,  for  any  goods, 
chattels,  rights  and  credits,  monies,  securities,  books  and  papers, 
with  which  such  removed  or  deceased  administrator  has  charged  him- 
self, in  any  account  passed  by  him,  or  with  which  he  was  at  the  time 
of  such  removal  or  decease  chargeable;  nor  can  it  alter  the  case, 
though  such  goods,  chattels,  &c.,  had  at  some  former  period,  been 
in  his  own  possession,  either  solely,  or  jointly  with  such  co-adminis- 
trator. 

8.  The  evidence  in  this  cause,  does  not  show,  that  the  goods, 
chattels,  rights  and  credits,  proved  to  be  remaining  in  the  hands  or 
possession  of  the  said  George  Tunnell,  administrator  as  aforesaid, 
at  the  time  of  his  removal,  were  at  any  former  period  in  the  hands 
of  the  said  Woolsey  Burton,  administrator  as  aforesaid,  either  sepa- 
rately or  jointly,  with  the  said  G.  Tunnell,  administrator  as  aforesaid. 

9.  That  the  administrator,  pursuant  to  the  condition  of  his  bond, 
to  "  well  and  faithfully  administer  according  to  law,"  &c.,  must 
show  that  the  assets  received  by  him  have  been  applied  in  due  course 
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of  administration,  &c.,  to  the  payment  of  the  debts  of  the  deceased. 
(7  Cow.  Rep.  34;  Campbell  vs.  Tonsey.) 

10.  That  the  plaintiff  is  entitled  to  judgment  on  the  several  de- 
murrers. 

1.  The  first  plea  demurred  to  amounts  to  and  is  in  fact  non  dami- 
nificatus,  which,  under  the  facts  is  a  bad  plea.  (1  Bos.  &  Pull. 
C38,  40  and  note  a.  and  h.;  1  Saund.  Rep.  116,  note;  1  Kentucky 
Dig.  498;  20  Johnson,  Ih^;  3  Cowen,  313;  5  Johnson,  42;  14 
Johnson,  177.) 

2.  The  remaining  administrator  is  the  person  to  whom  perform- 
ance is  required  in  case  of  the  death  or  removal  of  his  co-adminis- 
trator, and  consequently,  is  the  person  suffering  the  (legal)  damage 
from  the  non-performance,  and  entitled  to  sue  under  the  act  in  Dig. 
page  76.  (See  also  1  Williams  on  Ex.;  1  Cromptan  &  Meeson,  690; 
1  Haggard,  64;  1  Howard's  Miss.  Rep.  87.) 

3.  The  second  plea  demurred  to  is  bad,  because  it  attempts  to 
put  in  issue  matter  not  material  in  the  cause,  and  which,  if  proved, 
is  no  answer  to  the  breaches  assigned,  or  issuable  under  them.  (Di- 
gest, 216,  231.) 

The  defendants'  propositions: — 

1.  The  residue  of  an  estate,  after  an  account  stated,  is  not  unad- 
ministered  goods,"  within  the  terms  and  condition  of  the  bond. 

2.  The  evidence  shows  nothing  else  than  such  a  residue. 

3.  The  fact  that  the  goods  came  to  George  Tunnell's  hands  by 
the  permission  and  agreement  of  Woolsey  Burton,  is  a  bar  to  his 
suit  against  the  sureties  of  G.  Tunnell. 

4.  Elizabeth  Burton  is  not  a  surety  of  George  Tunnell,  and  a  suit 
cannot  be  maintained  against  her  by  AVoolsey  Burton,  for  George 
Tunnell's  delinquencies.  This  question  comes  up  under  the  demur- 
rer, which  runs  back. 

1.  At  common  law,  unadministered  goods  were  goods  remaining 
in  specie,  distinguishable  from  the  administrator's  own  goods. — 
There  was  no  such  thing  in  a  court  of  common  law,  as  administering 
goods,  further  than  collecting  and  converting  the  assets.  The  ad- 
ministrator was  not  bound  to  distribute  or  pay  the  residue;  nor  to 
pay  legacies;  nor  could  creditors  maintain  suits  on  the  bond  for  any 
thing,  except  for  the  non-filing  an  inventory;  legatees  and  creditors 
had  to  go  into  equity  for  payment  of  their  claims,  and  such  a  court 
compelled  also  the  payment  of  residue  to  residuary  legatees.  (1 
Williams  on  Ex.,  656,  n.  v.;  15  C.  <&  L.,  174-7-8,  is  directly  at  issue 
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with  the  case  cited  from  1  Crompt.  &  Mess.,  690.)  No  action  would 
lie  by  a  remaining  administrator,  after  removal,  which  would  not  lie 
by  an  administrator  remaining,  after  the  death  of  a  co-administra- 
tor, or  by  an  administrator,  d.  b.  n. 

At  common  law,  an  administrator,  d.  b.  n.,  could  maintain  no  ac- 
tion against  the  previous  administrator's  estate,  on  the  ground  of  a 
devastavit,  but  could  sue  only  for  unadministered  goods;  that  is, 
goods,  remaining  in  specie,  and  distinguishable;  or  uncollected  rights 
and  credits. 

The  questien  whether  goods  are  administered,  and  whether  they 
are  duly  administered,  are  entirely  distinct  questions. 

Nothing  can  be  said  to  be  unadministered  goods,  either  on  com- 
mon law  principles,  or  under  the  act  of  assembly  and  bond  prescribed 
by  it,  which  has  been  charged  to  the  administrator,  and  for  which 
he  is  personally  liable  to  the  distributees. 

The  terms  "  surrender  and  deliver"  cannot  apply  to  a  balance  due 
from  the  administrator,  but  must  refer  to  specific  good;  such  goods 
as  have  not  been  accounted  for,  and  the  administrator  charged  with; 
all  others  with  which  he  is  yet  "chargeable,"  he  is  bound  to  sur- 
render and  deliver  to  the  succeeding  or  remaining  administrator. 

The  act  of  assembly  makes  payment  of  legacies  as  well  as  of 
debts  part  of  the  administration,  which  they  were  not  at  common 
law,  but  the  act  does  not  make  payment  of  residue  a  part  of  the  ad- 
ministration. Hence  the  law  adds  a  distinct  duty,  requiring  pay- 
ment of  residue;  on  which  clause,  and  not  for  non  administering,  a 
breach  must  be  filed  to  recover  a  balance. 

Administration  is  the  collection  of  debts,  and  filing  an  account  so 
as  to  charge  the  administrator.  The  final  account  comes  at  the 
closing  the  estate,  but  the  goods  are  administered  as  fast  as  the  ad- 
ministrator charges  himself  with  them,  in  any  account.  The  goods 
are  thus  converted;  belong  to  the  administrator;  and  he  and  his 
sureties  are  liable  for  the  amount  of  the  account,  and  not  for  the 
goods.  This  court  has  incidentally  so  decided.  A  balance  due  to 
a  distributee  may  be  attached;  though  a  debt  cannot  be  attached  in 
the  hands  of  an  administrator,  because  it  is  not  yet  administered. 

The  party  cannot  be  liable  to  two  actions  by  several  parties.  If 
the  distributee  has  a  right  of  action,  the  administrator  d.  b.  n.,  or 
succeeding  or  remaining  administrator  has  not.  Suppose  one  of  the 
heirs  of  Miers  Burton  had  sued  George  Tunnell  for  the  balance  ap- 
pearing on  this  account,  and  he  had  pleaded  the  pendency  of  a  suit 
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by  W.  Burton,  the  co-administrator,  would  that  be  a  bar  to  the 
suit?  On  the  contrary,  it  would  be  only  a  refusal  to  pay  a  debt  to 
the  party  entitled  to  it,  because  another  person  claimed  to  recover 
it,  that  lie  might  pay  it  to  the  same  party.  If  there  could  be  any 
defence  arising  from  the  fact  that  the  estate  was  not  closed,  it  would 
be  the  existence  of  outstanding  debts,  for  payment  of  which  the 
balance  was  required;  this  must  he  pleaded  and  proved. 

2.  The  evidence  does  not  show  any  unadministered  goods  in  G. 
Tunnell's  hands,  when  he  was  removed. 

This  is  a  result  of  the  first  question. 

3.  Can  a  remaining  administrator  maintain  an  action  to  recover 
from  a  removed  co-administrator,  goods  which  come  to  his  hands  by 
the  consent  of  the  plaintiff,  or  from  his  actual  possession? 

At  law  or  in  equity,  an  administrator  is  chargeable  for  a  de- 
vastavit, in  every  case  where  by  his  assent  or  default  goods  go  into 
the  hands  of  his  co-administrator  and  are  wasted.  It  is  the  default 
and  devastavit  of  both. 

It  follows  that  he  cannot  recover  from  the  sureties  of  the  co-ad- 
ministrator, on  the  liability  thus  arising.  It  would  be  strange  to 
allow  W.  Burton  to  recover  from  these  sureties,  for  a  breach  of 
his  own  duty,  which  was  to  receive  and  administer  these  goods,  a& 
much  as  it  was  George  Tunnell's  duty;  and  if  he  receives  goods  and 
puts  them  in  Tunnell's  hands,  by  his  own  act  or  agreement,  Tunnel 
becomes  his  agent;  they  are  both  liable  for  the  devastation,  and  W.. 
Burton  cannot  charge  G.  Tunnell's  sureties,  whatever  might  be  his 
rights  in  equity,  as  against  George  Tunnell. 

Xo  man  can  recover  in  an  action  founded  on  his  own  breach  of 
duty;  either  at  law  or  in  equity.  (Hardress,  314,  Gill  vs.  Attorney 
General;  Free,  in  Chan.,  173;  2  Browns  Ch.  Ca.,  95,  [115;]  11 
Vesey,  335;  1  Merivale,  712;  2  Sch.  &  Lef.,  242-4;  4  Simon's  Ch. 
Rep.,  28.) 

If,  therefore,  the  assets  of  the  estate  went  into  George  Tunnell's 
hands,  by  the  agreement  and  consent  of  W.  Burton,  he  is  equally 
liable  for  a  devastation,  and  cannot  recover.  He  was  not  bound  to 
meddle,  but  assenting  to  the  entire  control  being  taken  by  Tunnel, 
was  a  violation  of  his  own  duty.  The  plea  here  (which  is  admitted 
by  the  defendant)  avers  that  the  goods  went  into  Tunnell's  hands,  by 
the  consent  and  agreement  of  Woolsey  Burton;  which  agreement  is 
by  the  case  in  4  Simons,  sufficient  to  implicate  both  administrators. 

Administrators  may  give  separate  bon^s,  but  the  rights  and  liabi- 
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lities  of  each  other  do  not  depend  on  the  fact,  but  on  their  own  con- 
duct. Mrs.  Burton  joined  in  the  bond  with  George  Tunnell.  Sup- 
pose she  had  lived  and  sued  George  Tunnell's  sureties,  for  waste  of 
these  goods,  and  it  had  been  shown  that  they  went  into  Tunnell's 
hands  by  her  act  and  assent,  could  she  have  recovered?  And  how 
can  W.  Burton  recover,  who  had  the  same  power  over  the  goods, 
and  who  equally  agreed  to  put  the  assets  in  Tunnell's  hands,  where 
they  were  wasted? 

4.  The  remaining  question  applies  only  to  the  case  of  Elizabeth 
Burton. 

There  is  no  suit  against  her  for  any  devastavit  of  her  own;  she  is 
sued  simply  as  the  surety  of  George  Tunnell,  which  she  is  not. — 
(Ilopk.  Ch.  Rep.  309,  330.) 

The  Court  directed  the  following  entry  to  be  made  on  the  record. 
On  the  eleventh  and  twelfth  days  of  June,  one  thousand  eight  hun- 
dred and  forty-nine,  this  cause  came  on  to  be  heard  before  the  Court 
of  Errors  and  Appeals,  on  the  transcript  of  the  record  of  the  Supe- 
rior Court  in  and  for  Sussex  county,  and  on  the  questions  of  law 
reserved  for  hearing  before  this  court;  and  was  argued  by  counsel. 
And  now,  to  wit,  this  nineteenth  day  of  June,  in  the  year  afore- 
said, after  due  consideration,  it  is  the  opinion  of  the  court,  upon  the 
first,  second,  third  and  fourth  questions,  that  where  an  executor  or 
administrator  is  removed  from  office,  or  where  he  dies  before  closing 
all  the  concerns  of  the  estate  of  the  testator  or  intestate,  the  co- 
executor  or  co-administrator,  if  there  be  such,  or  if  there  be  none 
such,  the  succeeding  executor  or  administrator,  is  entitled  to  receive, 
not  only  the  goods,  chattels,  rights  and  credits  which  remain  in 
specie,  and  money  kept  separate,  which  are,  therefore,  termed  unad- 
ministered ;  but  also  all  money  and  other  assets,  and  all  securities, 
books  and  papers,  belonging  to  the  estate  of  the  testator  or  intestate, 
remaining  in  the  hands  of  the  removed  or  deceased  executor  or  ad- 
ministrator; or  with  which  at  the  time  of  his  removal  or  decease,  he 
is  chargeable;  all  just  allowances  being  made.  And  in  case  the 
same  be  not  surrendered  and  delivered  within  a  reasonable  time,  to 
such  co-executor  or  co-administrator,  or  succeeding  executor  or  ad- 
ministrator, it  constitutes  a  breach  of  the  last  part  of  the  condition 
of  the  testamentary  or  administration  bond,  for  which  he  may  main- 
tain an  action,  in  the  name  of  the  State,  for  his  use,  upon  such 
bond,  against  the  removed  executor  or  administrator,  or  the  per- 
sonal representatives  of  the  deceased  executor  or  administrator,  and 
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the  sureties  of  such  removed  or  deceased  executor  or  administrator; 
and  recover  such  damages  as  may  be  assessed  on  occasion  of  the 
breaches  assigned. 

And  it  is  further  the  opinion  of  the  court,  that  the  evidence  in 
this  cause  does  not  show,  that  merely  a  residue,  such  as  is  mentioned 
in  the  first  reserved  question,  remained  in  the  hands  of  the  said 
George  Tunnell,  at  the  time  of  his  removal  from  office,  as  adminis- 
trator of  Miers  Burton,  deceased;  but  on  the  contrary,  that  there 
was  a  large  balance  of  assets  in  his  hands  belonging  to  the  estate  of 
the  said  intestate,  to  be  applied  in  the  due  course  of  administration; 
and  for  which  the  said  George  Tunnell,  and  the  sureties  in  the  ad- 
ministration bond  executed  by  him  and  Elizabeth  Burton,  now  de- 
ceased, are  answerable. 

On  the  fifth  question,  it  is  the  opinion  of  the  court,  that  where 
administrators  have  each  executed  a  separate  bond,  and  one  of  whom 
is  removed  from  office,  or  dies  before  closing  all  the  concerns  of  the 
estate  of  the  intestate,  the  co-administrator  may  maintain  an  action 
in  the  name  of  the  State,  for  his  use,  against  the  sureties  of  the  re- 
moved or  deceased  administrator,  on  the  separate  bond  executed 
by  such  removed  or  deceased  administrator  and  his  sureties;  and  in 
such  action  may  recover  whatever  balance  was  in  his  hands  at  the 
time  of  his  removal  or  death,  belonging  to  the  estate,  with  which  he 
has  charged  himself,  or  with  which  he  was  legally  and  justly  chargea- 
ble, in  his  separate  administration  account;  whether  the  goods, 
chattels,  or  other  assets  with  Vhich  he  has  charged  himself  in  such 
separate  administration  account,  were  solely  in  his  own  possession 
or  under  his  own  control,  or  were  originally  according  to  the  pre- 
sumption of  law,  in  the  joint  possession,  or  under  the  joint  control  of 
both  administrators. 

On  the  sixth  question,  it  is  the  opinion  of  the  court,  that  the  evi- 
dence in  this  cause  does  not  show,  beyond  what  the  law  presumes, 
that  the  goods,  chattels,  rights  and  credits,  proved  to  be  remaining 
in  the  hands  of  George  Tunnell,  as  administrator  of  Miers  Burton, 
deceased,  at  the  time  of  the  removal  from  office  of  the  said  George 
Tunnell,  were^  immediately  after  the  death  'of  the  said  Miers  Burton, 
in  the  joint  possession  or  under  the  joint  control  of  all  the  adminis- 
trators, to  wit:  Woolsey  Burton,  George  Tunnell,  and  Elizabeth 
Burton,  now  deceased. 

On  the  seventh  question,  it  is  the  opinion  of  the  court,  that  on 
the  demurrers  to  the  fourth  and  fifth  pleas  of  the  defendants,  the 
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plaintiff  is  entitled  to  judgment  in  each  of  the  cases ;  except  the  case 
of  the  State  vs.  John  B.  Waples,  administrator,  c.  t.  a  of  Elizabeth 
Burton,  deceased,  in  which  cases  the  court  is  of  opinion  that  the  de- 
fendant is  entitled  to  judgment. 

And  it  is  ordered  by  the  court,  that  this  cause  be  remanded,  and 
the  opinion  of  this  court  be  certified  to  the  Superior  Court  in  and 
for  the  county  of  Sussex;  and  that  the  defendants  pay  the  costs  of 
the  proceedings  in  this  court;  except  in  the  case  of  the  State  vs. 
Elizabeth  Burton's  administrator. 

Layton  and  Bates,  for  plaintiffs. 

Culleu,  Bayard  and  Houston,  for  defendants. 


XEGRO  ANX  ELLIOTT  and  others  vs.  EGBERT  TWILLEY. 

The  issue  of  slaves  manumitted  to  be  free  at  a  future  day,  born  after  the 
manumission,  but  before  the  period  of  its  taking  effect,  were  not  slaves  for 
life,  before  the  act  of  1810, 

The  ease  of  Jones  vs.  Wootten,  (1  Harr.  Rep.  77,)  over-ruled. 

Writs  of  Error  to  the  Superior  Court  in  and  for  Sussex  county, 
in  four  cases  of  petitions  for  freedom. 

Heard  at  the  June  term,  1847,  before  Johns,  jr..  Chancellor,  and 
Judges  Milligan  and  Hazzard.  Mr.  Hazzard  having  resigned  be- 
fore judgment,  this  case  was  re-argued  at  June  term,  1849,  before 
the  Chancellor  and  Judges  Milligan  and  Wootten. 

The  petitioners  were  the  issue  of  a  manumitted  slave,  born  prior 
to  1810,  afte7-  the  act  of  manumission,  but  before  the  mother's  term 
of  service  had  expired. 

The  manumission  was  by  the  following  clause  of  the  will  of  George 
Moore,  dated  July  14,  A.  D.  1805,  and  admitted  to  probate  Au- 
gust 30,  A.  D.,  1805: — "Also,  I  give  to  my  wife,  Sarah  Moore, 
one  negro  man  called  Isaac,  and  one  negro  woman  called  Belt,  to 
serve  her  during  her  natural  life,  and  after  that  time  to  go  free." 
The  petitioners  were  the  issue  of  Bett,  all  born  after  the  death  of 
George  Moore,  and  during  the  life  of  his  widow,  Sarah  Moore. 

The  court  below  gave  judgment,  (without  argument)  dismissing 
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the  petitions,  in  conformity  with  the  ease  of  Negro  Ben.  Jones  vs. 
Wootten,  1  Harr.  Rep.,  77;  and  these  appeals  were  taken  from 
that  decision. 

Mr.  Layton. —  The  appellants,  who  were  petitioners  below,  rely 
upon  the  following  points  of  law  and  authorities: — 

1.  That  property  in  slaves  is  a  qualified,  and  not  an  absolute 
property.  That  slaves  are  regarded  by  the  laws  of  this  country  as 
human  beings,  having  moral  rights,  and  entitled  to  the  protection 
of  the  laws.  {Law  of  Slavery,  1,  2 ;  4  McCord  Rep.,  223 ;  2  Over- 
ton's Rep.,  96;  1  Harr.  Rep.,  85;  and  the  acts  of  assembly  of  this 
State  in  relation  to  slaves,  manumission,  &c.,  {Digest  409.) 

2.  That  the  Legislature,  upon  principles  of  humanity,  and  of 
sound  policy,  has  the  power  to  restrain  the  traffic  in  human  beings; 
and  to  provide  for  the  emancipation  of  slaves;  and  to  prescribe  the 
mode  and  the  terms  upon  which  the  issue  of  manumitted  slaves  should 
be  held  by  their  owners.  {Const.  U.  S.,  art.  1,  sec.  9;  Laws  U. 
tS.;  Acts  of  Assembly  of  this  State,  prohibiting  their  exportation  and 
importation,  and  providing  for  manumission,  &c.;  4  N.  Y.  Digest, 
1024,  sees.  2,  3;  14  \Vend.  Rep.,  209.) 

3.  The  appellants,  plaintiffs  below,  being  the  issue  and  descen- 
dants of  a  manumitted  slave,  are  entitled  to  their  freedom;  males 
at  twenty-five;  females  at  twenty-one.  {Dig.  Del.  Laws,  p.  409; 
1  Harr.  Rep.,  78,  86;  Wilson's  Red  Booh,  356,  Absalom  vs.  Spi- 
cer;  Journal  of  the  House  of  Rep.  of  the  State  of  Del.,  1810,  vol.  3, 
p.  9,  Gov.  Truitt's  Message;  Pennsylvania  Stat.,  1780;  2  Tenn. 
Stat.,  revised;  1  Dall.  Rep.,  467;  1  Blk.  Com.,  450;  1  Co.  Litt., 
{Thomas'  Edition)  Villenage,  p.  457,  &c. ;  Littleton,  section  187, 
123,  a.) 

4.  The  Constitution  of  the  United  States  does  not  prohibit  the 
States  from  passing  retrospective  laws  generally,  but  only  ex  post  facto 
laws,  and  laws  impairing  the  obligation  of  contracts.  (3  Dallas  Rep., 
391,  C alder  and  wife  vs.  BuU  and  wife;  11  Peters  Rep.  420,  Ch. 
River  Bridge  Co.  vs.  Warren  River  Bridge  Co.;  2  Gallis'  C.  C. 
Rep.,  204;  8  Pet.  110,  Watson  vs.  Mercer,;  1  Bald.  74,  Burnett 
vs.  Boggs;  15  Serg.  &  Rawle,  72;  8  Wheat.,  89;  2  Peters,  414, 
1  Cranch,  347;  1  Gallis  Rep.,  105;  8  Pet.  S.  C.  Rep.,  627;  lb., 
380;  lb.  523;  21  Pick.  Rep.,  350;  Wilbur  vs.  Gilmore;  2  Mass. 
Rep.,  West  vs.  West;  16  Mass.  Rep.,  273,  Foster  vs.  Essex  Bank; 
3  Dallas  Rep.  477,  Adm'rs.  of  Byrne  vs.  Stewart.) 
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The  power  of  the  Legislature  to  interfere  with  vested  rights,  is 
unlimited,  except  in  cases  specified  in  the  Constitution.  (1  Hill  N. 
Y.  Rep.  324,  Butler  vs.  Palmer;  lb.,  329;  7  Pick.  Rep.  344-5;  lb., 
64;  11  Pet.  420;  6  Yerg.  119.) 

5.  That  the  Legislature  of  this  State,  except  in  cases  clearly  pro- 
hibited by  the  Constitution  of  the  United  States,  or  by  the  Con- 
stitution of  this  State,  is  the  supreme  legislative  power;  and  its  en- 
actments binding.  (3  Dall.  387,  395,  C alder  and  wife  vs.  Bull  and 
wife;  1  Blk.  Com.  160;  4  Co.  Inst.;  12  Serg.  &  Raivle,  344.) 

6.  Every  act  of  the  Legislature  is  prima  facie  constitutional;  and 
this  court  will  not  decree  and  adjudge  a  legislative  act  to  be  void, 
on  the  ground  of  unconstitutionality,  except  in  a  clear  case.  (4 
Devereanx  Rep.,  1,  Holn  vs.  Henderson;  6  Cranch,  97,  128,  Fletcher 
vs.  Peck;  1  Cow.  550,  exparte  McCollem. 

7.  The  question  whether  a  law  is  void  for  its  repugnancy  to  the 
Constitution,  is  at  ail  times  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  a  doubtful  case.  (6  Cranch,  128; 
3  Dall.  386;  2  Pet.  522;  12  Wheat.  370,  Maison  vs.  Hade;  1  U. 
S.  Dig.  (and  the  authorities  there  cited,)  553;  4  Harr.  Rep.,  389.) 
Baily  vs.  The  Philud.  Wil.  and  Bolt.  R.  R.  Co.;  3  Story's  Com., 
258;  4  Dallas,  14;  2  Dallas,  309;  3  Dallas,  399;  1  Cranch,  137, 
1  Binn.  416;  1  March.,  290;  2  Pet.,  522;  7  Pick.,  466;  13 
Pick.  601;  11  Mass.  Rep.,  396;  11  Peters  S.  C.  Rep.,  139;  11 
Wend.  329,  331,  The  People  vs.  Morris.) 

Mr.  Cullen. —  The  mother  of  the  petitioners,  under  whom  they 
severally  claim  their  freedom,  was  born  of  a  manumitted  slave,  be- 
fore, the  first  day  of  February,  1810,  that  is  to  say,  some  time  in 
the  year  1807  or  1808,  and  before  the  passage  of  the  act  of  assem- 
bly entitled  "  An  act  concerning  negroes  and  mulattoes,"  passed  at 
Dover  on  the  seventh  day  of  February,  A.  D.,  1810,  {Digest 
409-10.) 

1.  The  respondent  insists  that  the  said  act  of  assembly  is  not  to 
be,  and  cannot  be  construed  retrospectively,  so  as  to  divest  vested 
rights  in  existence  at  the  passage  thereof.  (7  Johns.  Rep.,  477; 
3  Dall.  Rep.,  391,  c  397;  2  Gall.  Rep.  139;  1  Harr.  Rep.,  79.) 

2.  That  the  said  act  of  assembly,  (Digest  409-10,)  nor  any  other 
act  of  the  State  of  Delaware,  does  not  emancipate  or  set  free  any 
of  the  issue  or  children  of  a  manumitted  slave,  bom  before  the  pas- 
sage thereof.     [Ibid.] 
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3.  That  the  issue  or  children  of  a  manumitted  slave,  that  is  to 
say,  that  the  issue  or  children  of  a  negro  woman  given  or  bequeathed 
to  a  legatee  for  his  or  her  life  at  common  law,  as  such,  belong  to 
the  said  legatee  for  life,  and  are  not  free  or  slaves  for  a  term  of 
years;  the  males  until  twenty-five  and  the  females  until  twenty-one 
years  of  age.     (Law  of  Slavery,  25,  26,  306.) 

The  Court  held  the  cases  under  advisement,  until  the  twenty- 
fourth  of  October,  when  they  reversed  the  decrees  below;  Judge 
Wootten  dissenting. 

The  decree  in  each  case  was  as  follows: — 

And  now,  to  wit,  after  hearing,  &c.,  and  re-argument,  &c.,  and 
the  same  having  been  held  under  advisement  and  consideration  by 
the  said  court  here  to  this  day,  and  the  said  court  having  fully  con- 
sidered the  same,  it  is  therefore,  this  twenty-fourth  day  of  October, 
1849,  considered,  adjudged  and  decreed  by  the  said  court  here,  that 
the  said  judgment,  sentence  and  decree  of  the  said  Superior  Court, 
be  and  the  same  is  hereby  reversed.  And  it  appearing  to  the  court 
here,  after  hearing  the  proofs  and  allegations  of  the  said  parties, 
that  the  said  Ann  Elliott,  the  petitioner,  is  entitled  to  her  freedom, 
it  is,  therefore,  considered,  adjudged  and  decreed  by  the  court  here, 
that  the  said  Ann  Elliott  be  discharged  from  the  service  of  the  said 
Eobert  Twilley;  and  the  court  here  do  adjudge  and  decree  that  the 
said  Ann  Elliott  is  and  shall  be  free  and  at  liberty,  and  shall  and 
may  enjoy  all  the  benefits  and  advantages  that  a  free  negro  or  free 
mulatto  may  or  can  do  in  this  government;  and  the  court  here  doth 
further  order,  adjudge  and  decree,  that  the  said  Robert  Twilley  pay 
the  costs  in  this  cause,  in  three  months,  or  attachment. 

Layton,  for  petitioners. 

Cullen,  for  respondent. 
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STATE,  for  the  use  of  EDWARD  STREET  vs.  LABAX  L.  LYONS. 

STATE,  for  the  use  of  CHARLES  HOFP^NER  &  WIFE  vs.  LABAX 

L.  LYONS. 

A  devise  of  real  estate,  after  the  determination  of  a  life  estate,  to  a  person 
then  dead,  "  and  in  case  of  the  death  of  such  person,  before  she  may  law- 
fully demand  the  same,  then  to  her  heirs  forever,"  is  an  estate  in  fee  in 
the  heirs,  who  take  by  purchase. 

No  estate  vested  in  the  devisee  in  remainder. 

If  it  had,  it  would  have  been  but  an  estate  tail  in  her. 

These  cases  came  up  at  the  June  term,  1847,  before  all  the 
judges,  on  a  ease  stated  in  the  Superior  Court,  in  and  for  Sussex 
comity;  and  questions  reserved  for  hearing  in  banc. 

Hugh  Smith,  by  his  will  ^made  January  14,  1830,  and  proved 
October  5,  1831,)  devised  to  his  wife,  Elizabeth  Smith,  "  all  his  real 
estate,  lands  and  tenements,  to  be  fully  enjoyed  and  possessed  by 
her  during  her  natural  life,"  and  "  to  his  relation,  whose  maiden 
name  was  Mary  Ann  Sloane,  the  grand  daughter  of  Captain  Hugh 
Smith,  (shipmaster,)  late  of  Philadelphia,  one-half  of  all  his  real  es- 
tate, after  the  decease  of  his  wife,  Elizabeth  Smith;  and  in  case  of 
the  death  of  the  said  Mary  Ann  Sloane,  before  she  may  lawfully 
demand  the  same,  then  to  her  heirs  and  their  assigns  forever."  He 
also  devised  "to  his  relation,  whose  maiden  name  was  Helen  Soane, 
who  was  also  a  grand  daughter  of  Captain  Hugh  Smith,  (shipmas- 
ter) late  of  the  city  of  Philadelphia,  the  other  half  of  his  real  estate, 
after  the  decease  of  his  wife,  Elizabeth  Smith;  and  in  case  of  the 
decease  of  his  aforesaid  relation,  Helen  Sloane,  before  she  may  law- 
fully demand  the  same,  then  to  her  heirs  and  their  assigns  forever. 
But  in  case  of  the  death  of  either  of  his  above  named  relations, 
without  lawful  issue,  then  to  the  lawful  issue  of  the  survivor."  He 
directed  the  trustees  of  the  Presbyterian  Church,  in  Lewes,  after 
the  death  of  his  widow,  "  to  take  care  of  his  real  estate,  and  to  adver- 
tise in  some  daily  newspaper  of  general  circulation  in  Philadelphia, 
for  the  information  of  his  aforesaid  relations  and  for  their  heirs,  for 
the  term  of  one  year,  that  they  may  come  forward  and  possess  the 
same,  in  the  manner  and  order  heretofore  specified.  But  in  case 
neither  of  his  aforesaid  relations  or  their  heirs  should  come  forward, 
in  the  space  of  one  whole  year  after  the  commencement  of  such  pub- 
lic advertising,  or  signify  their  lawful  claim,  then  the  aforesaid  real 
estate   to   be  and    remain   the   property   of   the   said   Presbyterian 
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Church,''  and  he  set  apart  a  whole  year's  rent  of  the  estate,  after 
the  death  of  his  widow,  to  defray  the  expenses  of  advertising  anti 
other  expenses  of  information  of  his  relatives. 

The  defendant,  Laban  h.  Lyons,  purchased  from  Sarah.  Sleeth, 
(late  Sarah  Sloane,  called  in  the  will  Mary  Sloane,)  her  moiety  in 
the  real  estate  of  Hugh  Smith,  of  Sussex,  deceased,  which  was  devi- 
sed her  by  the  will  of  the  said  Hugh  Smith. 

Lyons  preferred  his  petition  in  chancery,  setting  forth  the  will 
and  these  facts,  and  praying  partition  of  the  lands  devised.  Parti- 
tion was  decreed;  and  the  estate  being  incapable  of  division,  was 
valued  and  assigned  to  him,  on  his  entering  into  a  recognizance  con- 
ditioned to  pay  to  Elizabeth  Smith,  the  widow  of  Hugh  Smith,  the 
interest  on  $550  11,  (half  the  valuation,  deducting  costs,)  during 
her  lifetime,  and  upon  her  death  to  pay  to  the  other  parties  entitled 
their  respective  shares,  &c. 

Elizabeth  Smith,  the  widow,  died  July  3,  1844,  and  suit  was  com- 
menced on  the  recognizance,  within  the  year  thereafter. 

Helen  Sloane  married  George  Street,  and  died  in  April,  1828, 
leaving  to  survive  her  as  her  heirs-at-law  the  plaintiff,  Edward  Street 
and  Louisa,  the  wife  of  Charles  Hoffner. 

The  question  submitted  was,  whether  Edward  Street  and  Charles 
Hoffner  and  wife,  or  either  of  them,  was  entitled  to  recover  on  the 
recognizance  aforesaid,  and  in  what  amount  and  proportion  of  the 
same. 

liayhold  and  Comegys,  for  plaintiffs,  contended: — 

1.  That  by  the  death  of  Helen  Sloan,  before  the  making  of  the 
will,  her  children  were  entitled  to  the  estate  devised,  immediately 
on  the  decease  of  the  widow  of  testator. 

2.  The  word  "  heirs,"  used  by  the  testator  in  connexion  with  the 
devise  to  Helen  Sloan,  is  a  descriptio  personae,  and  her  children  are 
entitled  under  the  description. 

3.  The  plaintiffs  are  entitled  in  equal  shares,  to  one  moiety  or 
balf  part  of  the  sum  secured  by  the  recognizance  of  defendant;  they 
■having  survived  the  widow  of  said  testator.  {Jarm.  on  Wills,  293, 
491;  2  Rawle  Rep.  29,  Sloane  vs.  Hands;  1  Fearne  on  Rem.,  79, 
201,  note;  2  Ambler,  272;  2  Disauss.,  33;  3  Barr.  Rep.,  304;  2 
Fearne.  Rem.,  202,  §  382  to  7;  4  Kent's  Com.,  220;  1  Roper  on 
Legacies,  329,  330,  4;  2  Dickens'  Eng.  Chan.  Rep.,  551;  1  P. 
Wms.,  274;   2  AtTc.,  220;    6  Bac.  Abrid.,  242-3;    6  Dean's  Rep.,  53; 
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2  Vern.  Rep.  378,  511;  2  Yeates'  Rep.,  363,  578;  2  Penn.  Rep., 
754;  11  Pick.  Rep.,  530;  1  Cox.  Ch.  Rep.,  183;  3  Mylne  &  Keene, 
257;  2  Dessaus.  314.) 

Mr.  Layton,  contra,  made  the  following  points: — 

1.  Helen  Street,  late  Helen  Sloane,  being  dead,  at  the  time  of  the 
making  of  the  will  of  Hugh  Smith,  the  devise  to  her  was  a  void  de- 
vise. (4  Kent's  Com.,  526;  4  Bac.  Ah.,  title  Legacies,  391;  1  Bro. 
Ch.  Rep.,  84,  Maybank  vs.  Brooks;  9  Vez.,  575;  1  Harr.  Rep., 
524,  Doe  vs.  Hedges;  13  East.,  526;  Willes  Rep.,  293,  Doe  vs.  Un- 
derwood; 3  Maule  &  Seliv.,  300.)  And  as  to  cases  of  legacies  and 
devises,  {Roper  on  Legacies,  320;  Plowd.,  340;  6  Cru.  Dig.,  163, 
§  20,  &c.) 

2.  That'  the  estate  devised  in  the  first  instance  to  Helen  Sloane, 
was  an  estate  in  fee  simple,  qualified  by  s\ibsequent  words,  and  re- 
duced to  an  estate  in  fee  tail.  (6  Cru.  Dig.,  266-7;  1  Harr.  Rep., 
439;  2  Blk.  Com.,  101;  6  Cru.  Dig.,  220;  3  Yates,  187;  6  Binn, 
97;  6  Johns.,  185;  1  Wash.  Rep.,  96;  1  Harr.  Rep.,  223.) 

3.  A  republication  of  a  will,  after  the  death  of  a  devisee  in  tail, 
will  not  give  any  estate  to  the  issue  in  tail.  (6  Cru.  Dig.,  168,  § 
28,  29;  4  Term  Rep.,  601,  Doe  vs.  Rett.) 

4.  That  by  the  death  of  Helen  Sloane,  in  the  life  time  of  the  tes- 
tator, the  property  devised  to  her  did  fall  back,  or  remain  in  the 
estate  of  said  testator,  as  undivided  property.  (4  Kent's  Com.,  526 ; 
4  Bac.  Ah.,  title  Legacies,  (E.,)  391;  Prec.  in  Ch.  470-1;  9  Vez., 
566;  2  Vern.,  378:  Ih.,  653,  744;  3  Atk.,  573;  3  Bro.  Ch.  Rep., 
224;  2  Blk.  Com.  391,  336.) 

Judge  Milligan  delivered  the  opinion  of  the  court. 

MiLLiGAN,  Judge: — The  single  question  is,  what  estate  did  these 
plaintiffs  take  under  the  will?  This  is  answered  by  determining 
another  question,  viz:  did  they  take  by  descent,  or  did  they  take  by 
purchase? 

The  word  heirs,  is  sometimes  a  word  of  limitation,  and  at  others 
only  a  word  of  description. 

Wherever  it  is  employed  to  define  the  character  of  the  estate,  or 
to  limit  its  operation,  it  is  then  a  word  of  limitation. 

In  the  present  case,  it  is  only  used  as  a  word  of  description,  re- 
ferring merely  to  the  persons  who  were  to  enjoy  the  estate  of  the 
testator,  upon  the  death  of  his  widow. 

Helen  Sloane,  the  mother  of  plaintiffs,  died  in  the  life  time  of  the 
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testator,  and  as  to  her,  the  devise  was  absolutely  void.  Her  chil- 
dren, therefore,  could  not  claim  through  her,  but  they  take  directly 
from  the  testator  himself;  in  other  words,  they  take  by  purchase, 
and  were  entitled  to  an  estate  in  fee.  Had  their  mother,  Helen 
Stone,  lived  until  the  decease  of  Hugh  Smith,  she  would  have  taken 
only  an  estate  tail;  the  estate  in  fee  first  given  to  her,  having  been 
reduced  by  the  subsequent  words  of  limitation.  But  she  dying  be- 
fore the  will  went  into  operation,  it  was  as  toiler  an  invalid  devise, 
and  her  children  took  in  equal  moieties  and  in  fee,  not  through  her  by 
descent,  but  directly  from  Hugh  Smith,  the  testator,  by  virtue  of  the 
devise. 

It  is  the  judgment  of  this  court,  therefore,  that  the  plaintiffs  are 
entitled,  each  in  fee,  to  an  undivided  moiety  of  that  part  of  the  es- 
tate which  was  devised  to  Helen  Sloane;  and  they  direct  a  judgment 
to  be  entered  accordingly. 

Raybold  and  Comegys,  for  plaintiffs. 

Layton,  for  defendant. 


JAMES  ANDERSON,  d.  b.,  p'ff.  in  error  vs.  SARAH  THOROUGH- 
GOOD,  negro,  p.  b.,  defendant  in  error. 

On  petitions  for  freedom,  though  the  proper  mode  of  taking  testimony  is  at 
bar,  if  the  defendant  join  in  a  commission,  he  waives  objection  to  deposi- 
tions. 

Unlawful  exportation  confers  freedom  on  the  slave. 

This  may  be  proved,  without  the  conviction  of  the  master  for  the  misde- 
meanor. 

Appeal  from  the  Superior  Court  in  and  for  Sussex  county,  on  a 
judgment  in  the  case  of  a  petition  for  freedom,  (ante.,  95.) 

Heard  at  the  June  term,  1847,  before  Johns,  Chancellor,  and 
Judges  Wootten  and  Milligan. 

The  Chancellor  delivered  the  opinion  in  writing,  affirming  the 
judgment  below. 

By  the  Court: — 

Johns,  Chancellor: —  The  appellant  has  relied  on  the   following 
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causes  of  appeal,  as  sufficient  to  entitle  him  to  a  reversal  of  the  judg- 
ment of  the  Superior  Court. 

1.  That  the  testimony  was  taken  under  commission,  on  interroga- 
tories filed,  when  the  witnesses  are  by  the  act  of  assembly  required 
to  be  produced  before  the  court. 

2.  That  the  petitioner  was  not  sent  out  of  the  State,  with  the  in- 
tention that  she  should  be  absent  permanently,  and  therefore  not 
exported,  contrary  to  the  act  of  assembly,  so  as  to  entitle  to  free- 
dom. 

3.  That  Mcllvaine  was  an  incompetent  witness,  and  his  testimony 
should  have  been  rejected. 

4.  That  there  must  be  a  conviction  of  the  master  for  the  misde- 
meanor, before  the  exportation  can  give  freedom,  and  until  convic- 
tion, no  other  evidence  is  admissible. 

The  court  having  heard  the  testimony  and  the  parties  respective- 
ly, by  their  counsel,  are  of  opinion,  that  the  first  cause  of  appeal 
relied  on  is  insufficient,  as  the  objection  was  not  taken  in  the  court 
below,  and  the  assent  of  the  party,  by  joining  in  the  commission 
and  filing  interrogatories,  must  be  considered  as  a  waiver  of  the 
right  now  claimed. 

2.  On  the  second  cause  of  appeal,  the  court  consider  the  act  of  ex- 
portation confers  freedom,  unless  the  master  can  bring  it  within  the 
specific  exceptions,  or  the  true  intent  and  spirit  thereof,  which  in 
this  case  has  not  been  done. 

3.  The  court  consider  the  testimony  of  Mcllvaine  admissible,  he 
being  a  competent  witness;  and  that  the  matter  relied  on  as  render- 
ing him  incompetent,  can  only  be  applicable  to  his  credibility. 

5.  The  court  consider  a  prior  conviction  not  requisite;  because 
the  clauses  in  the  act  are  distinct  and  independent;  and  freedom  is 
not  the  consequence  of  conviction,  but  is  by  virtue  of  the  act  of  as- 
sembly, and  results  from  the  fact  of  exportation. 

The  first  clause  in  the  act  makes  the  exportation  a  misdemeanor, 
for  which  the  master  may  be  convicted,  and  the  consequence  thereof 
to  him  is  the  fine.  The  second  clause,  or  that  declaring  the  effect 
of  exportation,  in  reference  to  the  condition  of  the  slave  exported, 
makes  the  freedom  of  the  slave  the  consequence  of  exportation,  in- 
dependent of  the  master's  conviction.  Therefore,  proof  of  the  fact 
of  exportation,  contrary  to  the  act,  confers  freedom. 

Suppose  a  conviction  had  been  procured,  it  could  not  have  availed 
as  proof,  since  the  objection  that  it  was  only  evidence  of  the  convic- 
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tion  and  not  inter  partes,  would  have  caused  its  rejection.  It  could 
not  have  been  admitted  as  evidence,  and  the  rule  that  a  verdict 
ought  not  to  effect  persons  who  are  no  parties,  cannot  be  disregard- 
ed. Besides,  it  being  a  well  established  rule,  that  a  verdict  in  a 
criminal  case,  cannot  be  given  in  evidence  in  a  civil  proceeding, 
how  can  it  be  possible  to  put  such  a  strange  construction  on  the  law? 
The  cases  put,  of  convictions  which  per  se  are  productive  of  certain 
legal  consequences,  are  not  considered  entitled  to  have  any  influ- 
ence in  settling  the  proper  construction  of  our  act  of  assembly. 
The  court,  therefore,  consider  that  the  freedom  of  the  slave  results 
from  the  fact  of  exportation,  by  virtue  of  the  act  of  assembly,  inde- 
pendent of  the  master's  conviction;  and  in  no  respect  can  be  con- 
sidered as  the  consequence  of,  or  dependent  on,  such  conviction. 

It  is  therefore  considered  and  adjudged,  that  the  judgment  of  the 
Superior  Court  be  and  the  same  is  in  all  things  affirmed,  and  that 
the  appellant  pay  the  costs  of  this  appeal  in  three  months,  or  attach- 
ment. And  it  is  further  ordered  by  the  court,  that  the  record  be, 
and  th*  same  is  hereby,  remanded  to  the  Superior  Court  in  and  for 
Sussex  county,  to  be  further  proceeded  in. 

Judgment  below  affirmed. 

Judge  WooTTEN  stated  that  he  declined  expressing  any  opinion  in 
this  case;  as  he  had,  at  one  time,  been  of  counsel  for  the  parties. 

/ 


EDMONSON  X.  CONNOR,  Assignee  of  JOSEPH  VICKERS  vs. 
WILLIAM  ROBERTSON,  Administrator  of  NICHOLAS  R. 
NEAL. 

STATE,  use  of  MARY  L.  VICKERS,  an  heir  of  NICHOLAS  R. 
NEAL,  late  MARY  L.  NEAL  vs.  WILLIAM  ROBERTSON  and 
PETER  R.  BURTON. 

A  husband  entitled  to  a  chose  in  action  accruing  to  his  wife  after  coverture, 
made  an  equitable  assignment  of  it  ta  a  creditor,  and  died  before  it  was 
reduced  into  possession :  —  h^ld  that  it  survived  to  the  wife. 

These  cases  came  before  the  Court  of  Errors  and  Appeals,  on 
questions  reserved,  upon  the  following  case  stated: — 
VOL.  V,  26 
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Nicholas  R.  Neal  died  intestate,  and  without  issue,  leaving  Mary 
L.  Vickers,  his  sister,  one  of  three  heirs-at-law;  the  defendant,  Wil- 
liam Robertson,  administered  on  his  estate,  (P.  R.  Burton  surety,) 
and  passed  a  distributive  account  on  the  22d  of  September,  1845, 
showing  $276  86,  a  distributive  balance,  as  due  to  Joseph  Vickers 
and  wife,  in  right  of  his  wife. 

After  the  death  of  N,  R.  Neal,  to  wit:  October  17,  1844,  Joseph 
Vickers  signed  the  following  paper : — "  I  have  this  day  granted, 
bargained  and  sold  unto  Edmonson  N.  Cannon,  all  my  right,  title 
and  claim  of  and  in  the  estate  of  Nicholas  R.  Neal,  deceased,  for 
the  sum  of  one  hundred  and  fifty  dollars;"  which  was  underwritten 
by  the  said  E,  N.  Cannon,  as  follows :  "  The  condition  of  the  above 
is  such,  that  if  the  said  E.  N.  Cannon  receives  more  money  than 
will  satisfy  the  claim  William  Robertson  has  against  Jos.  Vickers; 
also  another  claim  which  the  said  Cannon,  above  mentioned,  has 
against  Vickers,  which  claim  is  about  $156;  then  the  said  Cannon 
shall  refund  back  to  Vickers  all  the  residue." 

At  that  time  William  Robertson  held  a  judgment  in  the  Superior 
Court,  against  said  Joseph  Vickers  and  E.  N.  Cannon,  for  $767  03, 
on  which  credits  to  the  amount  of  $330  were  endorsed,  as  paid  by 
E.  N.  Cannon. 

Joseph  Vickers  died  after  the  passing  of  the  distributive  account, 
leaving  his  wife,  Mary  L.  Vickers,  to  survive  him. 

The  first  suit  was  by  the  assignee  of  the  husband,  and  the  second 
by  the  widow,  to  recover  the  distributive  balance  from  the  adminis- 
trator of  Nicholas  R.  Neal;  and  the  question  was,  whether  this 
chose  in  action  accruing  to  the  wife  after  coverture,  passed  by  this 
assignment  of  the  husband;  or  survived,  upon  his  death,  to  the  wife. 

The  case  was  argued  at  June  term,  1849,  by  Mr.  Houston  for  the 
assignee,  and  Mr.  Cullen  for  the  widow,  before  a  full  court,  to  wit: 
Johns,  Chancellor,  Booth,  Chief  Justice;  and  Harrington,  Milligan 
and  Wootten,  Justices. 

Mr.  Houston  cited  2  Kent's  Com.,  136,  141;  3  Howard  Miss. 
Rep.,  394;  19  Com,.  Law  Rep.,  205;  1  P.  Wms.,  449;  5  Johns. 
Ch.  Rep.,  196,  207,  464;  5  Cow.  Rep.,  590;  3  P.  Wms.,  197;  2 
Atk.  Rep.,  206,  417;  9  Vez.  Ch.  Rep.,  86. 

Mr.  Cullen  cited  22  Com.  Law  Rep.,  71;  Chitty  Cont.,  158; 
(edition  of  1842;)  8  Mass.  Rep.,  99;  17  Idem,  57;,  Addison  on 
Contracts,   347;  13   Com.  Law.  Rep.,  163;   12  Mess,  d-  Wells,  SiiS; 


State  vs.  KoBJiRTsoN  and  Burton.  203 

6;   note;   G   Ibid.   422;   i    Wnis.   Ex.,  612  to  616;   5  Harr.  Digest, 
824,  826 ;  1  Daniels  Ch.  Pr.,  149. 

Mr.  Honstoti  replied. 
By  the  Court: — 

Johns,  Chancellor: —  The  ease  stated  presents  for  our  considera- 
tion the  question  which  plaintiff  has  the  legal  right  and  remedy. 

It  is  apparent  the  amendment  by  consent,  substituting  the  admi- 
nistrator of  J.  P.  T.  Vickers,  deceased,  has  introduced  into  that  suit 
a  legal  party;  and  the  State  of  Delaware,  suing  for  the  use  of  Mary 
L.  Vickers,  &c.,  is  equally  so.  The  parties  being  legal,  it  is  only 
necessary  to  ascertain  which  has  the  legal  cause  of  action,  for  both 
cannot  be  entitled.  The  demand  of  each  is  for  the  distributive 
share  of  the  personal  estate  of  a  deceased  brother  of  Mary's,  which 
accrued  to  her  in  the  life  time  of  her  husband,  and  remained  unpaid 
and  not  collected  or  reduced  into  possession  by  the  husband  during 
the  coverture.  The  wife  having  survived,  claims  in  her  own  right; 
the  administrator  of  the  deceased  husband  sues  to  collect  for  the  use 
of  an  assignee,  equally  entitled,  the  State  of  Delaware  for  the  use 
of  the  surviving  wife.  The  right  of  the  wife  surviving  is  legal,  that 
of  the  assignee  of  the  deceased  husband  in  his  life  time  only  equita- 
ble; not  being  under  seal,  nor  executed  as  prescribed  by  act  of  as- 
sembly, it  conferred  no  right  of  action  in  name  of  suing  assignee 
in  life  time  of  the  husband.  During  the  life  of  the  husband, 
and  while  the  marital  rights  of  the  husband  existed,  the  equitable 
assignee  might  have  availed  himself  of  the  husband's  name,  in  right, 
of  the  wife,  to  reduce  the  chose  in  action  into  possession;  but  by  the 
death  of  the  husband  and  survivorship  of  the  wife,  his  right  and  re- 
medy have  ceased  to  exist.  The  surviving  wife  is  again  sui  Juris, 
and  legally  as  well  as  equitably  entitled.  The  equitable  assignment 
transferred  no  legal  right,  and  therefore,  none  exists  capable  of  con- 
stituting a  legal  cause  of  action  in  a  legal  suit.  This  being  so,  it 
must  result  as  a  necessary  consequence,  that  the  administrator  of 
N.  P.  F.  Vickers,  deceased,  cannot  recover  in  the  suit  he  has  insti- 
tuted. 

In  the  second  case,  in  which  the  State  of  Delaware  is  plaintiff, 
for  the  use  of  Mary  L.  Vickers,  one  of  the  heirs-at-Iaw  of  N.  K. 
Neal,  deceased,  the  court  consider  the  plaintiff  in  that  action  enti- 
tled to  recover  the  money  for  which  it  has  been  brought,  for  the  use 
of  Mary  L.  Vickers,  she  having  survived  her  husband. 
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THOMAS    STOCKTON'S    Adm'r.    d.    b.,    plaintiff    in    error    vs. 
WILLIAM  GUTHRIE,  plaintiff  below. 

Interest  is  recoverable  for  arrears  of  rent  payable  in  money,  on  a  day  cer- 
tain, though  the  letting  be  by  parol   from  year  to   year. 

Writ  of  Error  to  the  Superior  Court  in  and  for  New  Castle 
county. 

Heard  at  the  June  term,  1849,  before  Booth,  Chief  Justice,  Mil- 
ligan  and  James  A.  Bayard,  Judge  ad  litem,  (the  Chancellor  being 
disqualified.) 

The  point  appears  in  the  following  judgment  of  the  court,  drawn 
by  Mr.  Bayard,  the  Judge  ad  litem. 

This  case  comes  before  the  court  on  a  case  stated,  in  which  the 
form  of  action  does  not  appear  by  the  record.  That,  however,  is 
immaterial,  as  either  debt  or  assumpsit  might  be  maintained  on  the 
facts  stated,  and  the  result  would  be  the  same,  though  the  form  of 
judgment  would  be  different. 

The  simple  question  which  controls  the  case  is,  whether  interest 
is  recoveiable  of  right  for  arrears  of  rent  accruing  under  a  lease 
from  3'ear  to  year,  payable  in  money,  on  a  day  certain,  where  the 
original  letting  was  by  a  verbal  contract?  It  is  deemed  unneces- 
sary to  enter  into  any  investigation  of  the  law  of  interest,  as  it  ex- 
ists in  England,  or  the  extent  to  which  the  rulings  of  the  English 
courts,  (inconsistent  as  they  certainly  are,)  have  been  adopted  in 
this  State. 

It  is  sufficient  to  determine  that  in  this  State,  whenever  a  sum 
certain  is  payable  by  contract,  on  a  day  certain,  interest  is  recovera- 
ble of  right  against  the  party  in  default;  and  this  whether  the  con- 
tract be  under  seal  in  writing,  or  merely  verbal.  The  interest  is 
allowed  as  a  legal  incident  to  the  principal  sum  existing  from  the 
default  in  the  non  performance  of  his  contract  by  the  debtor,  where- 
ever  there  is  a  certainty  in  the  sum  to  be  paid  and  the  time  of  pay- 
ment; nor  can  any  sufficient  reason  be  given  for  a  distinction  in  the 
allowance  of  interest,  between  contracts  for  the  payment  of  money 
under  seal,  or  in  writing,  and  verbal  contracts. 

The  interest  being  valid,  the  breach  is  as  injurious  to  the  creditor 
in  the  one  case  as  the  other,  and  the  exact  character  of  the  act  or 
duty  to  be  performed,  as  fully  ascertained  in  the  one  case  as  the 
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other,   and  the  consequences   of   default   should,   therefore   be   the 
same. 

There  would  seem  to  be  but  one  exception  to  this  rule,  and  that 
is,  where  interest  becomes  due  on  a  principal  sum  on  a  day  certain; 
yet  interest  on  the  interest  so  in  arrear,  is  not  recoverable.  This 
exception  is  founded  on  the  statute  which  prohibits  the  taking  of 
more  than  a  certain  rate  of  interest  for  the  use  or  loan  of  money; 
and  until  the  interest  in  arrear  is  severed  from  the  principal  sum 
by  the  agreement  of  the  parties,  it  has  been  held  that  it  cannot  be 
treated  as  a  new  loan.  Arrears  of  rent,  however,  have  no  analogy 
to  arrears  of  interest,  and  fall  neither  within  the  words  or  intent  of 
the  statute.  In  the  case  of  lands,  whether  the  fee  or  life  estate  be 
parted  with,  there  can  be  in  reason  no  difference  in  the  right  to  in- 
terest on  the  sum  payable  for  the  estate  acquired  by  the  vendee  or 
tenant,  provided  it  is  payable  in  money  on  a  day  certain,  and  no 
question  could  be  made  as  to  the  right  of  the  vendor  to  recover  in- 
terest on  the  unpaid  purchase  money  of  lands  sold  in  fee,  from  the 
time  it  became  payable,  whether  there  was  an  express  stipulation 
for  the  payment  of  interest  or  not. 

Xor  can  any  difference  or  distinction  as  to  the  right  of  interest 
arise  from  the  fact,  that  no  greater  estate  at  law  in  lands  can,  in 
Delaware,  be  granted  than  for  one  year,  except  by  deed;  for  the 
estate  acquired  by  the  tenant  from  year  to  year,  holding  under  a 
verbal  contract,  for  a  sum  certain,  is  just  as  valid  as  that  acquired 
by  the  lessee  for  a  term  of  years,  or  a  vendee  in  fee,  under  a  demise 
or  conveyance  by  deed.  The  tenant  equally  with  the  lessee  for 
years,  or  the  vendee,  acquires  the  estate  for  which  he  is  to  pay  by  a 
contract  ascertaining,  and  fixing  the  sum  to  be  paid,  and  the  day  of 
as  of  right  in  either  case, 
payment,  and  in  default  in  payment,  interest  should  equally  follow 

It  may  be  further  observed,  that  the  allowance  of  interest  is  in 
general  a  rule  of  practice.  (In  re  Badger,  2  Barn.  &  Aid.,  691,  and 
W indie  vs.  Andrews;  Ibid,  696.)  And  in  this  State,  the  practice  of 
allowing  interest  on  arrears  of  rent,  has  been  uniform  and  settled. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Superior 
Court  should  be  affirmed,  with  costs.  This  opinion  is  not  intended 
to  include  the  case  of  arrears  of  rent  paid  and  received  as  rent,  and 
a  subsequent  claim  made  for  interest  on  the  arrears  so  paid  and 
received.  In  the  case  before  us,  by  the  statement  of  facts,  it  ap- 
pears that  the  payments  were  made  generally  on  account,  and  in 
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the  absence  of  any  specific  appropriation  by  the  debtor  at  the  time 
of  payment,  as  interest  was  due  of  right,  the  law  appropriates  the 
payments  first  to  the  interest,  and  the  balance  to  the  principal  sum. 

Judgment  below  affirmed. 


GEORGE  TUX  NELL  et  al,  respondents  below  vs.  PAYXTER  JEF- 
FERSOX,  complainant  below. 

O.  T.  being  indebted  to  his  ward,  at  the  urgent  instance  of  his  sureties  in 
the  guardian  bond,  gave  his  judgment  bond  to  three  of  them,  to  indemnify 
them  and  their  co-cureties;  and  for  the  same  purpose,  assigned  to 
them  certain  debts,  which  they  collected  and  held  for  indemnity.  Judg- 
ments were  afterwards  recovered  against  G.  T.,  by  other  creditors,  who 
questioned  the  transaction  as  legally  fraudulent,  (G.  T.  having  become 
insolvent)    but  it  was  sustained  by  the  court. 

Appeal  from  the  decree  of  the  Chancellor,  in  the  Court  of  Chan- 
cery. Heard  at  the  June  term,  1849,  before  Booth,  Chief  Justice, 
and  Harrington  and  Milligan,  Judges. 

The  bill  was  filed  by  Paynter  Jefferson,  for  himself  and  other 
creditors  who  should  intervene,  stating  that  P.  J.,  on  the  first  of 
January,  1841,  sold  and  conveyed  to  George  Tunnell  several  lots  of 
ground,  &c.,  for  $775,  who  paid  $75  in  cash  and  gave  his  judgment 
note  for  $700,  payable  July  1,  1842,  upon  which  judgment  was  en- 
tered August  18,  1842.  G.  T.  went  into  possession  of  said  lots, 
and  on  the  16th  of  August,  1842,  being  in  contemplation  of  insol- 
vency, by  deed  conveyed  all  his  property,  real  and  personal,  to 
Charles  Tunnell,  Isaac  H.  Houston  and  Joseph  Kollock,  who  were 
(with  others)  his  sureties  in  certain  guardian  bonds,  in  trust  for 
their  indemnity,  with  provision  that  any  remaining  balance  should 
revert  to  said  G.  T.,  thereby  creating  an  illegal  preference,  in  fraud 
of  his  other  creditors.  He  also,  at  the  same  time,  executed  a  judg- 
ment bond,  upon  which  judgment  was  confessed  the  same  day  to  the 
same  persons,  for  the  payment  of  $15,000;  which  bond  was  abso- 
lute in  its  terms,  but  was  charged  to  be  on  the  same  trusts;  without 
any  consideration,  fraudulent  and  void.  On  the  third  of  March, 
1843,  the  alienees  re-conveyed  the  real  property  to  G.  T.,  but  not 
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the  personal  property,  which,  together  with  all  the  real  property, 
was  afterwards  sold  in  execution  of  said  judgment,  and  bought 
(chiefly)  by  C.  T.,  I.  H.  H.  and  J.  K. ;  who  also  collected  and  re- 
ceived sundry  judgments  and  other  credits  and  effects  to  a  large 
amount,  assigned  to  them  for  that  purpose  by  G.  T.,  in  preference 
and  fraud  of  other  creditors  and  in  contemplation  of  insolvency. 

The  bill  prayed  an  account  of  the  property  of  G.  T.  received  by 
the  defendants  under  said  assignments,  and  of  the  money  levied  un- 
der said  judgment;  of  the  rents  of  the  land,  &c.;  for  payment  of 
complainant's  judgment;  that  the  deed  of  assignment,  bond  and 
judgment  to  defendants  might  be  deemed  fraudulent  and  void,  and 
a  re-conveyance  of  the  land  ordered;  for  further  relief,  and  for  a 
present  injunction. 

The  answer  denied  the  fraud  actual  or  legal;  set  up  the  long  ne- 
glect of  complainant  to  enter  judgment  or  issue  execution  (none 
having  ever  been  issued)  as  a  bar  to  any  aid  in  equity,  and  insisted  that 
the  judgment  bond  gave  to  them  by  G.  T.,  to  indemnify  them  against 
their  suretyship  in  his  guardian  bond,  was  legal  and  proper,  the 
same  being  required  of  him  for  their  security,  and  given  when  he 
was  solvent,  and  without  any  expectation  or  contemplation  of  insol- 
vency; for  which  purpose  of  indemnity  he  also  assigned  the  judg- 
ments and  other  securities  mentioned  in  the  bill  to  the  other  respon- 
dents, for  all  his  sureties,  who  then  stood  liable  for  large  balances 
appearing  due  on  the  guardian  accounts,  towards  which  they  had 
since  paid  $2,897  30. 

The  Chancellor  decreed  that  the  assignment  due  from  G.  Tunnell 
to  Tunnell,  Houston  and  Kollock,  for  the  sureties,  was  fraudulent 
and  void,  being  voluntary  and  creating  a  preference,  contrary  to  the 
act  of  assembly;  that  the  bond,  not  being  for  a  bona  fide  debt  due 
from  G.  T.  to  the  obligors,  was  fraudulent  and  void  as  against  the 
complainant  or  judgment  creditors;  and  Tunnell,  Houston  and  Kol- 
lock were  ordered  to  pay  into  court,  for  the  benefit  of  complainant's 
other  creditors  coming  in  $3,098  26,  with  interest,  being  the  money 
collected,  and  proceeds  of  sale,  of  the  property  of  George  Tunnell. 

From  which  decree  this  appeal  was  taken. 

It  was  argued  by  Rogers  and  Cullen,  for  the  appellants;  and  by 
Saulshury  and  Layton,  for  the  respondents. 

The  Chancellor  stated  the  following  reasons  for  his  decree : — 

Johns,  Chancellor: —  In  this  case  the  Chancellor  decreed  in  favor 
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of  the  cojuplainant,  he  being  a  bona  tide  creditor  of  George  Tunnell; 
and  against  the  defendants,  they  not  being  creditors,  but  only  sure- 
ties. 

1.  The  Chancellor  considered  the  sureties  incapable  of  taking  the 
bond  on  which  their  judgment  was  entered  and  the  property  of  the 
principal,  both  personal  and  real,  sold  by  virtue  of  execution  pro- 
cess issued  thereon  in  payment  of  a  debt  claimed  as  due  and  paya- 
ble, to  the  amount  of  $15,000,  when  as  sureties  they  have  not  paid 
the  same  or  any  part  thereof;  for  until  payment  the  surety  is  not 
a  creditor,  and  there  can  be  no  debt  due  from  the  principal  to  his 
surety;  therefore,  the  simple  liability  as  surety,  cannot  constitute  a 
valuable  consideration  for  a  bond  conditioned  for  the  payment  of  a 
sum  of  money  as  a  debt.  The  bond,  for  want  of  a  valuable  con- 
sideration, being  invalid  in  relation  to  the  rights  of  the  bona  fide 
creditors  of  the  principal,  the  judgment  entered  thereon,  and  the 
execution  and  sale,  cannot  be,  as  against  creditors,  sustained  or  held 
in  any  respect,  in  equity,  as  effectual. 

2.  The  Chancellor  considered  that  the  liability  of  surety  would 
constitute  a  good  and  sufficient  consideration  for  a  bond  of  indemni- 
ty, with  a  collateral  condition,  under  which  sureties  might  secure 
by  judgment,  a  lien  on  the  real  estate  of  the  principal,  which  on  any 
damage  ensuing  to  the  security,  or  payment  made  by  surety  and 
legally  ascertained,  might  be  rendered  available;  but  the  fact  of 
payment  of  damage  would  have  to  be  determined  upon  breeches  as- 
signed, and  by  verdict  or  inquisition,  established  before  execution 
process  could  issue  against  the  principal  or  his  property.  This  mode 
of  securing  indemnity  to  sureties,  benefits  the  surety  and  never  can 
prejudice  the  creditor,  for  the  payment  of  whose  debt  the  surety  is 
liable;  as  the  surety  can  only  reach  the  property  of  the  principal 
when  he  has  paid  the  creditor  and  thereby,  to  the  extent  of  such 
payment,  stands  in  the  place  of  the  creditor,  and  it  may  also  prove 
beneficial  to  the  creditor;  for  if  the  lien  should  on  such  a  bond  be 
secured  by  judgment,  so  as  to  bind  the  land  of  the  principal,  and 
the  same  be  also  subject  to  the  lien  of  subsequent  judgments,  the 
creditor  might  be  entitled  to  obtain  the  advantage  resulting  from 
the  priority  of  liens,  and  such  lien  would  thereby  be  applied  to  dis- 
charge the  debt  of  the  creditor,  out  of  the  property  of  the  principal 
or  debtor. 

3.  The  Chancellor  considered  all  sureties  entitled  to  relief  in 
equity,  on  pajTnent  by  contribution  from  co-sureties,  or  after  de- 
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fault,  and  when  in  danger  of  sustaining  loss,  by  a  bill  filed  for  in- 
demnity; but  the  principle  of  indemnity  would  not  authorize  or 
sanction  a  court  of  equity  in  decreeing  payment  of  the  debt  to  surety, 
or  that  the  principal  should  become  the  debtor  of  his  surety  by  bond 
or  obligation. 

4.  The  Chancellor  considered,  that  sureties  in  administration 
bonds  or  bonds  of  executors  and  guardians,  would  not  as  other  sure- 
ties, be  entitled  to  relief,  as  against  their  principal,  when  the  relief 
sought  is  that  of  indemnity,  inasmuch  as  the  act  of  assembly  for 
establishing  courts  of  law  and  equity  within  this  government,  sec- 
tion 25,  provides :  "  That  nothing  herein  contained  shall  give  any 
power  or  authority  to  hear,  decree  or  determine  in  equity,  any  mat- 
ter, cause  or  thing  wherein  sufficient  remedy  may  be  had  in  any 
other  court  or  before  any  other  magistrate  or  judicature  in  this 
government,  either  by  the  rules  of  the  common  law  or  according  to 
the  tenor  and  directions  of  the  laws  of  this  government;  but  that 
when  matters  determinable  at  common  law  shall  be  brought  before 
them  in  equity,  they  shall  refer  or  remit  the  parties  to  the  common 
law. 

Inasmuch  then,  as  the  act  of  assembly  of  this  State  confers  juris- 
diction over  this  matter  of  counter  security  by  executors,  adminis- 
trators and  guardians,  upon  the  Orphans'  Court,  and  the  remedy 
there  provided  is  summary  and  in  every  respect  ample  and  sufficient, 
according  to  the  tenor  and  directions  of  the  laws  of  this  government, 
therefore,  it  seems  to  be  a  necessary  consequence,  that  the  Court  of 
Chancery  in  this  State,  has  no  power  or  authority  to  hear,  decree  or 
determine  in  equity  any  such  matter. 

5.  The  Chancellor  also  considers,  in  accordance  with  the  case  of 
Kedpath  vs.  Comly,  as  decided  on  appeal,  in  the  Court  of  Errors 
and  Appeals,  that  a  debtor  had  a  right  to  give  his  creditor  a  bond 
for  a  debt  bona  fide  due  or  existing  at  the  time  of  executing  the 
bond,  or  to  secure  the  payment  of  the  same  by  judgment  confessed; 
but  it  does  not  extend  to  the  giving  a  bond  or  confessing  a  judgment 
by  a  principal  to  his  surety,  when  there  is  no  debt  due. 

6.  The  Chancellor  in  the  decree  made,  only  embraced  the  pro- 
ceeds of  sale  under  the  fi.  fa.  and  vend,  ex.,  being  the  private  pro- 
perty of  George  Tunnell,  and  excluded  the  trust  funds,  which  yet 
remain  in  the  hands  of  the  sureties  and  were  collected  by  them  un- 
der the  assignment. 

The  Chancellor  considered  the  taking  of  the  bond  and  the  execu- 
voL.  5.  27 
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tion  thereof  by  George  Tunnell,  at  the  time  when  he  was  indebted 
to  the  complainant  for  the  purchase  money  of  a  tract  of  land  sold 
and  conveyed  to  him  by  complainant,  and  not  being  indebted  to  the 
obligees  to  whom  he  executed  said  bond,  as  fraudulent  in  respect  to 
the  complainant  or  creditor. 

And  further,  the  Chancellor  considered  the  assignment  and  the 
circumstances  under  which  the  same  was  taken  and  abandoned;  the 
re-conveyance  by  the  assignees;  followed  by  the  execution  of  the 
bond  to  the  same  persons,  not  being  creditors;  and  the  subsequent 
proceedings  upon  said  bond,  by  which  the  property  of  the  said  G. 
Tunnell  was  sold  and  applied  to  the  use  and  benefit  of  persons  not 
having  any  debt  due,  as  fraudulent  in  respect  to  the  complainant,  a 
bona  fide  creditor  of  the  said  George  Tunnell. 

By  the  Court: — 

Booth,  Chief  Justice: — 1.  By  the  common  law,  a  principal  may 
pledge  or  assign  his  property  to  his  surety,  in  trust,  with  the  view 
of  honestly  and  fairly  indemnifying  him  against  the  engagement 
which  he  has  entered  into,  for  the  benefit,  and  at  the  request  of  the 
principal.  Such  pledge  or  assignment  may  be  given  before  the  prin- 
cipal has  made  default,  or  the  surety  been  called  upon  to  pay.  It 
is  founded  upon  a  sufficient  consideration;  but  the  law  considers  the 
engagement  of  the  surety,  as  constituting  in  itself,  a  valuable  con- 
sideration. The  preference  thus  given  over  the  creditors  of  the 
principal,  if  done  bona  fide,  without  any  fraudulent  design,  and  with 
no  other  intent  than  to  indemnify  the  surety,  is  not  illegal,  or  con- 
trary to  any  principle  of  public  policy.  (See  Stevens  et  al  vs.  Bell, 
0  Mass.  Rep.,  342.) 

For  the  same  reason,  the  principal,  with  the  view  to  indemnify 
the  surety,  may  give  him  an  absolute  bond,  conditioned  for  the  pay- 
ment of  a  certain  sum,  before  the  day  has  arrived  for  the  payment 
of  the  money  or  the  performance  of  the  act  or  duty  by  the  principal, 
for  which  the  surety  engaged  to  be  answerable;  and  if  the  money  be 
not  paid  by  the  principal,  at  the  day  named  in  the  bond,  the  surety 
may  proceed  to  judgment  and  execution  for  its  recovery. 

The  oases  of  Toissant  vs.  Martinnant,  2  Term  Rep.,  100,  and 
Penny  vs.  Foy,  8  Barn.  &  Cress.,  11;  (15  Com.  Law.,  147,)  sire 
authorities  to  show,  that  such  a  bond  is  founded  on  a  sufficient  con- 
sideration; and  that  it  cannot  be  objected  to,  as  fraudulent,  from 
the  circumstance  of  its  being  made  payable  before  the  day  on  which 
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the  principal  is  to  pay  his  creditor,  or  do  such  other  act,  for  the  per- 
formance of  which  the  security  became  responsible. 

But  if  the  surety,  instead  of  an  absolute  bond,  takes  a  bond  merely 
to  indemnify  him,  he  must  show  that  he  has  been  actually  damnified; 
because  until  then,  the  bond  is  not  forfeited.  Per  Tenterden,  C.  J., 
Penny  vs.  Foy,  cited  in  Tlieohold  on  Prin.  and  Surety,  231,  (1  Law 
Lib.,  137.) 

2.  The  provision  in  the  assignment  or  deed  of  trust,  that  any  sur- 
plus which  might  remain  after  the  indemnification  of  the  sureties, 
should  revert  to  the  principal,  is  no  indication  of  fraud;  for  the  law 
implies  such  a  resulting  trust,  without  the  provision.  (2  Kent's 
Com.,  536,  note  d.)  The  deed  openly  shows  the  nature  of  the  trust, 
and  the  destination  of  the  surplus;  so  that  the  creditor  with  such 
information,  may,  if  he  thinks  proper,  reach  it  by  the  aid  of  a  court 
of  equity,  or  by  means  of  the  process  of  attachment.  Assignments 
of  this  description  in  favor  of  creditors,  have  been  held  to  be  legal, 
in  Livingston  vs.  BeJl,  vi  Watts,  198;  Rah  en  vs.  McElrath,  6  Watts, 
151,  and  see  McCulloch  vs.  Hutchinson,  ,7  Watts,  436;  and  no  dis- 
tinction exists,  in  such  cases,  between  the  creditor  and  the  surety. 

If  the  security  pledged  or  conveyed  in  trust,  for  the  benefit  of 
creditors  and  sureties,  be  delivered  over  agreeably  to  the  convey- 
ance, and  be  not  manifestly  excessive,  and  greatly  more  than  ade- 
quate to  the  debt  or  indemnity,  no  injury  is  done  to  other  credi- 
tors; if  there  be  a  stipulation,  that  the  surplus  over  the  debts  and 
indemnities,  shall  enure  to  the  use  of  the  debtor.  Such  surplus 
may  be  secured  by  attachment  at  the  suit  of  any  other  creditor,  and 
therefore,  is  not  a  fraud  on  any  creditor.  There  is  no  distinction 
between  a  pledge  given  or  a  trust  created  to  secure  creditors,  and  a 
pledge  or  trust  to  secure  to  sureties  an  indemnity  against  their 
liabilities.  (Per  Parsons,  C.  J.,  6  Mass.  Rep.,  342-3,  Stevens  vs. 
Bell.) 

So  also  in  the  case  of  a  recovery  at  law  upon  the  absolute  bond, 
after  it  is  forfeited;  and  the  sureties  are  not  afterwards  damnified 
by  being  obliged  to  pay  for  the  default  of  their  principal,  they  might 
be  compelled  by  a  bill  in  equity,  to  account  to  the  creditors  for  the 
money  they  had  received,  or  to  pay  it  over  by  the  process  of  attach- 
ment. 

3.  The  bill  charges  that  George  Tunnell,  being  deeply  indebted, 
and  in  failing  circumstances,  and  in  contemplation  of  insolvency, 
executed  the  assignment  and  bond;  and  that  they,  and  the  judg- 
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ment  entered  on  the  bond,  are  fraudulent,  and  in  direct  violation  of 
the  act  of  assembly  for  preventing  and  punishing  the  offence  of  pre- 
ferring creditors  by  fraudulent  deeds  of  assignment.  But  neither 
the  bill,  nor  the  argument  has  shown  in  what  respects  the  assign- 
ment, bond,  or  judgment,  contravenes  any  of  the  provisions  of  the 
act  of  assembly.  The  act  makes  void  a  judgment  fraudulently  or 
eollusively  confessed  for  money  not  justly  due,  or  for  a  greater  sum 
than  is  justly  due,  and  also  a  bond  or  obligation  executed  without  a 
real,  true  and  adequate  consideration,  in  each  of  these  cases: — 1. 
Upon  the  party's  making  an  assignment  of  his  property  for  the 
benefit  of  his  creditors,  either  voluntarily,  or  on  his  taking  the 
benefit  of  the  insolvent  law.  2.  Where,  before  making  such  assign- 
ment, the  party  confesses  such  judgment  or  gives  such  bond  with 
the  intention  and  in  contemplation  of  taking  the  benefit  of  the  insol- 
vent laws,  or  of  making  such  assignment.  And  3.  where,  after  such 
assignment,  he  fraudulently  or  eollusively  confesses  a  judgment,  or 
makes  and  antedates  a  bond,  with  the  intent,  that  it  shall  be  paid 
out  of,  or  set  up  as  a  demand  against  the  property  assigned,  the  act 
makes  such  bond  or  judgment  void. 

Respecting  assignments,  the  act  declares,  that  where  a  person  in 
contemplation  of  insolvency,  or  of  taking  the  benefit  of  the  insolvent 
laws,  makes  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  and  under  its  provisions  or  otherwise,  prefers  one  or  more 
creditors,  to  the  others,  that  such  assignment  shall  be  deemed  fraudu- 
lent and  void. 

The  defendants  expressly  deny  in  their  answer,  that  any  of  them 
were  actuated  by  any  fraudulent  intent  or  purpose  whatever;  or  that 
George  Tunnell  ever  intended  to  give  a  voluntary  preference  or 
fraudulent  priority  of  lien  in  favor  of  his  creditors.  On  the  contra- 
ry, they  aver  that  there  was  no  other  object  than  to  obtain  an  in- 
demnity for  themselves  and  their  co-securities,  for  the  large  amount 
of  money  appearing  to  be  due  and  payable  by  George  Tunnell,  on 
his  accounts,  as  one  of  the  administrators  of  Miers  Burton,  deceased, 
for  which  the  sureties  of  George  Tunnell  were  liable.  They  deny 
that  either  the  assignment  or  bond  was  voluntary  on  his  part,  or 
that  he,  or  any  of  the  defendants  considered  him  insolvent,  or  likely 
soon  to  be  so;  but  aver  that  he  gave  the  assignment  and  bond  with 
much  reluctance,  and  solely  at  their  instance  and  urgent  solicita- 
tion, and  upon  their  expressed  determination,  in  case  of  his  refusal, 
to  resort  to  legal  proceedings  to  take  his  property  from  him.     They 
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also  aver,  that  he  believed,  at  the  time  of  making  the  assignment 
and  bond,  that  his  property  was  much  more  than  sufficient  to  dis- 
charge all  his  just  debts  and  liabilities.  The  complainant  and  the 
other  creditors  must  have  likewise  thought  so;  otherwise  some  of 
them  would  have  entered  judgment  against  him;  and  as  no  lien  at 
that  time  existed  against  his  property,  it  is  a  reasonable  inference, 
that  none  of  them  then  believed  him  to  be  in  failing  circumstances, 
or  in  danger  of  insolvency.  There  is  no  evidence  to  sustain  the 
charges  in  the  bill,  and  nothing  to  disprove  the  answer.  If  then, 
George  Tunnell  neither  made  nor  intended  to  make  an  assignment, 
either  voluntary  or  otherwise,  for  the  benefit  of  his  creditors,  or  for 
preferring  creditors,  or  in  contemplation  of  insolvency,  or  of  taking 
the  benefit  of  the  insolvent  laws,  how  does  the  assignment,  bond  or 
judgment,  given  solely  for  the  security  and  indemnity  of  his  sureties, 
and  therefore,  founded  upon  a  sufficient  and  valuable  consideration, 
contravene  any  of  the  provisions,  or  come  within  any  of  the  terms  of 
the  act  of  assembly? 

But  the  assignment,  supposing  it  be  void  by  reason  of  the  stipu- 
lation in  favor  of  George  Tunnell  respecting  the  surplus,  must  be 
excluded  from  the  consideration  of  this  case;  because  the  sureties 
never  claimed  under  it,  but  refused  to  accept  the  trust.  They  re- 
conveyed  the  real  estate  to  George  Tunnell;  and  no  part  of  the  per- 
sonal property  was  demanded  by,  or  delivered  to  them,  by  virtue  of 
the  assignment.  They  had  a  right  to  abandon  it,  as  they  deemed  it 
an  invalid  security;  and  to  take  the  bond  with  warrant  of  attorney, 
which  was  free  from  objection.  But  in  my  opinion,  as  both  were 
founded  upon  a  sufficient  consideration,  and  are  not  opposed  to  any 
principle  of  the  common  law,  or  to  the  provisions  of  the  act  of  as- 
sembly, the  complainant's  claim  to  relief,  upon  the  ground  of  the 
^alleged  fraudulent  character  of  the  assignment  and  bond,  cannot  be 
■sustained. 

But  there  is  one  ground  arising  out  of  the  circumstances  of  this 
■case,  on  which  the  complainant  is  entitled  to  relief,  although  not 
mentioned  or  relied  upon  in  the  bill,  and  entirely  unnoticed  in  the 
argument.  It  is  alleged  in  the  bill,  and  admitted  by  the  answer, 
that  seven  hundred  dollars  of  the  purchase  money  of  the  real  estate 
conveyed  by  the  complainant  to  George  Tunnell,  remained  unpaid; 
and  that  the  defendants,  with  a  knowledge  of  that  fact,  became  the 
purchasers.  The  complainant  has,  therefore,  an  equitable  lien  on 
the  estate   for   the   unpaid   purchase   money;    which   lien   was   not 
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waived  or  discharged  by  his  taking  George  Tunnell's  bond,  or  his 
afterwards  entering  judgment  upon  it,  {Mackreth  vs.  Symmons, 
15  Vez.,  329,  Brown  vs.  Gilmer,  4  Wheat.,  292,  note  a.;  4  Mason's 
Hep.,  212;  2  Sugden,  73;  2  Mad.  Ch'y.,  129.) 

It  is  inconsistent  with  equity  and  good  conscience,  as  between  the 
vendee  and  vendor,  that  the  former  shall  hold  the  estate  and  not 
pay  the  consideration  money;  and  it  is  equally  inconsistent  with 
justice  and  equity,  that  the  sureties  of  the  vendee,  with  full  knowl- 
edge that  he  obtained  the  estate  without  paying  for  it,  should  be 
permitted  through  this  means,  to  keep  and  appropriate  it  to  their 
nse  and  benefit,  in  order  to  indemnify  themselves  against  their 
liabilities  on  his  account,  without  paying  to  the  vendor,  the  balance 
of  the  unpaid  purchase  money.  Upon  the  principles  which  govern 
a  court  of  equity,  the  complainant  is  entitled  to  such  payment.  It 
is  part  of  the  relief  asked  for  in  the  special  prayer  for  particular  re- 
lief; and  were  it  not,  yet  as  it  is  consistent  with,  and  required  by 
the  circumstances  of  the  case  made  out  by  the  bill,  it  may  be  offered 
under  the  general  prayer  for  relief. 

My  opinion  is,  that  so  much  of  the  decree  of  the  Court  of  Chan- 
cery as  declares  the  said  assignment  to  be  fraudulent  and  void;  and 
so  much  thereof  as  declares  the  said  bond  and  judgment  thereon,  of 
the  sixteenth  of  August,  1842,  to  be  fraudulent  and  void  as  respects 
the  complainant,  upon  the  assumption  that  they  were  given  without 
consideration;  and  that  the  said  assignment  and  bond  are  respec- 
tively fraudulent  and  void,  on  the  alleged  ground  that  they  contra- 
vene the  express  provisions  of  the  act  of  assembly;  be  reversed. 

And  also,  that  so  much  of  the  said  decree  as  directs  the  said 
Charles  Tunnell,  Isaac  H.  Houston  and  Joseph  KoUock,  to  pay  into 
the  Court  of  Chancery  the  said  sum  of  $653  26,  with  interest  thereon 
from  the  12th  of  October,  1842,  and  also  the  further  sum  of  $2,445,. 
with  interest  thereon  from  the  12th  of  April,  1843;  and  that  the 
said  sums  be  applied  in  payment  of  the  judgment  of  the  complain- 
ants, and  for  the  benefit  of  such  other  creditors  of  the  said  George 
Tunnell  as  might  come  in,  under  the  said  decree,  by  becoming  parties 
to  the  bill;  be  likewise  reversed. 

And  that  eo  much  of  the  said  decree  as  orders  the  defendants  to 
pay  the  costs  of  the  complainant's  suit  in  the  Court  of  Chancery,  be 
affirmed. 

A  decree  ought  to  be  made  by  this  court,  as  follows: — 

1.  That  the  defendants  shall  pay  to  Paynter  Jefferson,  the  sum  of 
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seven  hundred  dollars,  with  interest  thereon,  from  the  first  day  of 
January,  1841 ;  and  also  the  costs  of  the  judgment  entered  the 
eighteenth  of  August,  1852,  at  hig  suit,  against  George  Tunnell. 

2.  That  the  defendants,  Charles  Tunnell,  Isaac  H.  Houston  and 
Joseph  Kollock,  shall  file  a  statement  upon  oath,  showing  the  amount 
of  the  liabilities  which  they  and  the  other  sureties  of  George  Tun- 
nell in  his  administration  and  guardian  bonds,  are,  or  shall  be,  ab- 
solutely bound  to  pay;  including  the  costs  and  charges  which  have 
been  or  may  be  incurred  by  them,  as  sureties. 

3.  That  the  last  said  defendants  shall  file  an  account  in  the  Court 
of  Chancery,  charging  themselves  with  the  proceeds  of  sale  of  the 
personal  and  real  estate  of  George  Tunnell,  arising  from  the  execu- 
tion process  issued  upon  their  judgment  against  him,  of  the  sixteenth 
of  August,  1842,  first  deducting  the  costs  of  the  said  judgment  and 
execution  process.  And  after  such  deduction  being  made,  they  shall 
charge  themselves  with  interest  on  the  proceeds  of  sale  of  the  per- 
sonal property,  from  the  twelfth  day  of  October,  1842,  and  with 
interest  on  the  proceeds  of  sale  of  the  real  property,  from  the  twelfth 
day  of  April,  1843.  And  as  against  the  charges  in  relation  to  the 
proceeds  of  sale  of  the  real  estate,  they  shall  credit  themselves  with 
the  amount  of  the  said  principal,  interest  and  costs,  herein  before 
ordered  to  be  paid  to  the  said  Paynter  Jefferson. 

4.  That  the  last  said  defendants  shall  also  charge  themselves  in 
the  said  account,  with  all  sums  of  money  received  by  them,  and  with 
which  they  may  be  justly  chargeable,  on  all  judgments,  bonds,  bills, 
notes,  book  accounts,  and  other  debts  and  personal  property  due  or 
belonging  to  George  Tunnell  in  his  own  right,  or  as  administrator 
of  Miers  Burton,  deceased,  or  as  guardian  of  the  minor  children  of 
Miers  Burton,  deceased,  which  have  been  transferred  Tjy  him  to  the 
defendants,  for  the  indemnification  of  themselves  and  their  co-sure- 
ties; and  the  said  defendants  shall  credit  themselves  with  all  costs, 
charges  and  reasonable  expenses  in  relation  to  these  transactions, 
to  which  they  may  be  justly  entitled. 

5.  The  balance  with  which  the  last  said  defendants  may  be  justly 
chargeable  on  the  said  account,  shall  be  retained  by  them,  to  be  ap- 
plied to  the  indemnification  of  themselves  and  their  co-sureties. 
And  the  surplus,  if  any  remain  after  such  indemnification,  shall  be 
paid  into  the  Court  of  Chancery,  to  be  distributed  among  the  credi- 
tors of  the  said  George  Tunnell,  under  a  decree  of  the  said  court,  in 
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such  manner  as  shall  be  consistent  with  the  principles  of  justice  and 
equity. 

Exceptions  may  be  taken  to  the  statement  and  account  aforesaid, 
or  to  either  of  them,  according  to  the  principles  and  practice  of  the 
Court  of  Chancery. 

6.  Costs  in  Court  of  Appeals  to  be  paid  by  appellants. 

Harrington,  Judge. —  The  character  of  this  transaction  is  not 
left  in  any  doubt.  It  was  an  attempt  by  George  Tunnell  to  indem- 
nify the  sureties  in  his  several  guardian  bonds  by  means,  first,  of  a 
regular  assignment  on  the  sixteenth  of  August,  1842,  of  all  his  pro- 
perty, real,  personal  and  mixed,  to  three  of  them,  with  an  express 
trust  for  the  eight  others,  by  name,  and  a  resulting  trust  for  him- 
self. This  security  was  abandoned,  under  the  impression  that  it  was 
prohibited  by  our  act  against  fraudulent  insolvency.  The  grantees, 
or  assignees,  took  possession  of  no  part  of  the  property  under  this 
assignment;  but  repudiating  the  same,  as  to  any  action  under  it, 
they  further  executed  a  reconveyance  of  the  real  property  to  George 
Tunnell. 

But,  for  the  same  purpose  of  securing  an  indemnity  to  these  sure- 
ties, Tunnell  on  the  same  day,  executed  to  three  of  them,  in  trust 
also  for  the  eight  others,  an  absolute  bond  and  warrant  of  attorney 
in  S30,000,  conditioned  for  the  payment  of  $15,000,  upon  which 
judgment  was  confessed,  and  in  execution  of  which  all  of  Tunnell's 
property  was  sold.  For  the  same  purpose  and  on  the  same  conside- 
ration, he  assigned  to  them  certain  judgments  and  other  debts  due 
him,  which  they  collected  and  received,  holding  the  proceeds  for 
their  indemnity  as  aforesaid. 

The  leading  question  in  the  case  is,  whether  this  transaction  is 
lawful  in  respect  to  the  other  creditors  of  George  Tunnell,  who  had 
not  before  the  sixteenth  of  August,  1842,  obtained  by  judgment  or 
execution  any  lien  on  his  property? 

It  does  not  appear  that  George  Tunnell,  at  the  date  of  this  bond, 
contemplated  insolvency;  or  that  he,  or  his  sureties,  considered  him 
insolvent;  or  that  he  was  insolvent.  There  were  no  judgments 
against  him,  and  hie  was  in  possession  of  a  considerable  property, 
real  and  personal,  but  his  guardian  accounts  showed  large  balances 
due  to  his  wards,  for  which  these  eleven  securities  were  answerable, 
and  at  their  urgent  solicitation  he  executed  this  bond,  to  secure  the 
debt  which  he  owed  the  minors,  and  thus  indemnify  the  sureties. 


TuNNKLL  VS.  Jefferson.  217 

The  question  is,  whether  he  had  the  power  to  do  this;  or  whether, 
in  reference  to  his  other  creditors,  it  is  to  be  deemed  legally  fraudu- 
lent. There  is  no  actual  fraud  in  it;  on  the  contrary  it  was  right 
and  proper  to  pay  the  debt  due  these  minors,  and  to  secure  or  in- 
demnify his  sureties,  who  were  all  meritorious  creditors;  but  on 
grounds  of  general  policy,  can  a  debtor  thus  in  embarrassed  and 
failing  circumstances,  prefer  even  the  most  deserving  creditor,  by 
giving  him  in  the  mode  here  adopted,  the  first  judgment  lien  and 
Ihe  first  execution,  to  an  amount  sufficient  to  cover  his  whole  pro- 
perty? 

Preferring  creditors  by  a  debtor  in  failing  circumstances,  is  not 
fraudulent;  it  is  only  prohibited  when  in  connection  with  assign- 
ments under  the  insolvent  laws,  or  voluntary  assignments  made  with 
the  intention  or  in  contemplation  of  taking  the  benefit.  A  failing 
debtor  may  lawfully  pay  a  just  debt,  or  many  debts,  even  to  the  ex- 
tent of  all  his  property;  and  if  he  may  pay  such  debt  by  an  appli- 
cation of  his  property,  I  see  no  reason  why  he  may  not  secure  it  by 
a  transfer,  assignment,  judgment  lien  or  mortgage  thereof.  His 
power  to  do  so  is  conceded  in  the  cases  cited  by  complainant's  coun- 
sel from  Cowen  and  Wendell  and  Johnson,  which  cases  are  decided 
under  the  New  York  statute  of  frauds,  prohibiting  conveyances  to 
the  use  of  the  grantor,  and  all  conveyances  made  with  intent  to 
delay,  hinder  or  defraud  creditors;  either  of  which  would  be  void  at 
common  law,  or  under  the  statute  of  Elizabeth.  But  merely  pre- 
ferring creditors  either  by  assignment  or  security  by  lien,  is  not 
within  that  statute,  and  would  be  lawful  there  or  here,  unless  the 
mode  of  performance  so  connects  itself  with  proceedings  in  the  in- 
:8olvent  court,  actual  or  contemplated,  as  to  fall  within  the  special 
restrictions  of  our  act  of  assembly.  Hence  in  Waters  vs.  Comly,  3 
Harr.  Rep.,  129,  this  court  decided  that  a  failing  debtor  might 
pay  any  one  of  his  creditors,  or  give  a  judgment  for  a  bona  fide 
debt,  securing  payment  of  it  in  full. 

Our  act  of  assembly  adopts  the  principle  of  equal  distribution, 
after  insolvency,  and  prohibits  preferences  in  assignments  made  "  in 
contemplation  of  insolvency,  or  in  contemplation  of  taking  the 
benefit  of  the  insolvent  laws;"  being  assimilated,  in  this  respect,  to 
the  English  bankrupt  law.  The  securities  taken  in  this  case,  whether 
the  deed  or  bond,  ii  unlawful,  must  be  so  either  under  this  act,  or 
at  common  law,  or  under  the  statute  of  Elizabeth.  The  last  pro- 
hibits feigned  and  covinous  conveyances,  bonds,  &c.,  made  to  de- 
VOL.  V.  28 
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fraud  creditors  apd  others  of  their  just  and  lawful  debts;  and,  ai 
common  law,  all  conveyances  made  with  intent  to  delay,  hinder  or 
defraud  creditors,  were  void.  Was  the  bond  in  this  case  covinous, 
made  to  defraud  creditors,  or  with  intent  to  delay  and  hinder  them? 
George  Tunnell  was"  under  a  real  obligation  to  these  sureties.  They 
were  bound  for  him  in  large  balances  ascertained  on  his  guardian 
accounts,  for  property  of  his  wards,  which  was  then  in  his  poses- 
sion;  as  such  sureties  they  were  his  creditors,  and  not  merely  credi- 
tors, but  of  a  class  of  creditors  always  regarded  as  having  strong 
claims  to  priority  and  protection.  [Murray  vs.  Riggs,  1  Johns, 
Rep.,  584. J  His  affairs  were  becoming  embarrassed,  and  though 
not  apprehending  actual  insolvency  or  contemplating  such  a  result, 
they  urgently  solicited  the  security  of  a  conveyance  or  bond  of  in- 
demnity, giving  them  a  preference  of  other  creditors,  by  lien  upon 
his  property.  They  were  entitled  to  this  as  his  sureties;  they  ob- 
tained it  by  lawful  diligence.  They  sought  not,  nor  did  he,  to 
cover  his  property  from  other  liabilities,  nor  to  defraud  or  delay 
other  creditors;  the  proposition  came  from  them,  and  was  reluc- 
tantly agreed  to  by  him,  under  threats  of  proceedings  for  his  remo- 
val from  the  guardianship.  This  appears  to  be  the  line  of  distinc- 
tion between  lawful  and  unlawful  preferences.  The  question  is 
always  whether  they  were  made  with  intent  to  defraud  others,  or 
granted  in  discharge  or  security  of  a  fair  liability,  as  a  concession 
to  the  superior  diligence  or  urgency  of  a  creditor.  This  is  often 
left  to  a  jury,  as  ruling  questions  of  fraudulent  preference.  Thus, 
in  Thompson  vs.  Freeman,  1  Term  Rep.,  155,  Lord  Mansfield  said, 
a  bankrupt  when  in  contemplation  of  bankruptcy,  cannot  by  his 
voluntary  act  favor  any  one  creditor;  but  if  under  fair  or  legal  pro- 
cess he  give  a  preference,  it  is  evidence  that  he  does  not  do  it  volun- 
tarily. (2  Bos.  £  Pul.,  584,  Hartshorne  vs.  Slodden.)  To  avoid 
the  delivery  of  goods  (as  security)  by  a  trader  in  failing  circumstan- 
ces, it  must  appear  that  he  had  the  act  of  bankruptcy  in  contempla- 
tion; if  they  were  delivered  through  urgency  of  demand  or  fear  of 
prosecution,  whatever  may  have  been  his  contemplation,  it  will  not 
vitiate  the  security.  If  a  security  be  given  bona  fide,  under  the 
impression  of  an  obligation,  and  not  springing  from  the  voluntary 
act  of  the  bankrupt,  said  security  is  good.  The  rule  is  this.  Any 
payment  by  a  trader  in  contemplation  of  an  act  of  bankruptcy, 
voluntarily  and  with  the  intention  to  prefer  a  creditor,  is  deemed 
fraudulent  as  to  other  creditors;  but  a  creditor  has  the  right  by  dili- 
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gence  to  procure  such  preference,  and  if  payment  be  made  or  secu- 
rity be  given  at  his  solicitation  or  from  fear  of  suit,  it  will  be  good, 
even  where  the  debt  is  not  due.  (11  East  Rep.,  262,  Crosby  vs. 
C  ranch.) 

It  does  not  apper  to  me  that  the  bond  given  in  this  case  to  secure 
the  amount  due  on  the  guardian  accounts  was  fraudulent  at  common 
law  or  by  statute;  nor  that  the  deed  itself  can  be  regarded,  accord- 
ing to  the  decree  of  the  Chancellor,  as  "fraudulent  and  void,  being 
voluntary  and  creating  a  preference  contrary  to  the  act  of  assem- 
bly."' The  act  only  prevents  preferences  given  in  the  deed  of  as- 
signment of  all  the  debtor's  property  for  the  benefit  of  his  creditors, 
or  such  as  are  made  in  contemplation  of  insolvency;  and  has  never 
been  held  to  prevent  a  debtor  in  failing  circumstances  from  paying 
a  debt,  executing  a  bond,  or  giving  a  security  for  a  bona  fide  debt 
or  obligation.     (Waters  vs.  Comly,  3  Ilarr.  Rep.,  117.) 

At  the  time  of  the  execution  of  these  papers,  it  would  have  been 
lawful  in  George  Tunnell  to  have  paid  the  balances  appearing  on 
the  guardian  accounts  in  cash;  or  to  have  delivered  property  to  the 
full  amount  to  any  person  authorized  to  receive  it  for  the  minors; 
and  I  cannot  perceive  how  an  assignment,  or  bond  to  the  sureties 
for  the  same  object,  can  be  deemed  fraudulent.  It  deprived  the 
other  creditors  of  no  rights,  except  the  right  of  preference,  which 
they  as  well  as  the  sureties  might  have  obtained  by  diligence;  it 
covered  no  property  beyond  the  just  debt,  for  the  trust  was  ex- 
pressed on  the  deed,  and  the  bond  was  taken  as  an  indemnity;  it 
hindered  no  one  in  the  collection  of  his  debt,  beyond  the  amount  of 
the  wards'  claims,  which  were  equally  meritorious  debts,  having,, 
through  the  sureties,  obtained  a  legal  preference  by  superior  dili- 
gence. 

If  the  deed  is  objectionable  in  law,  it  seems  to  me  it  is  not  for 
giving  a  preference,  for  it  is  not  an  assignment  for  the  benefit  of 
creditors,  in  which  preferences  are  prohibited,  but  for  another  fea- 
ture which  would  make  an  assignment  void  at  the  common  law,  viz: 
the  reservation  of  a  reversionary  interest  in  the  debtor.  To  that 
extent  this  deed  would  probably  be  held  void,  and  it  might  vitiate 
it  altogether,  (2  Pick.  Rep.,  137,)  though  it  is  not  unquestioned 
whether  this  would  deprive  the  creditor,  not  being  a  party  to  the 
fraud,  of  the  benefit  of  his  security  under  it,  if  that  security  i» 
otherwise  lawful  and  valid.  (5  T.  Rep.,  420;  8  lb.,  521;  2  Pick. 
Rep.,  131.)      The  same  objection  does  not  lie   against  the   bond; 
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which,  though  of  the  same  date,  is  a  distinct  security,  both  having 
similar  objects,  but  the  one  not  taken  to  enforce  the  other,  which  is 
the  case  where  separate  instruments  are  vitiated  by  the  fault  of  one. 
(5  Cow.,  571-2.)  It  would  be  impossible  by  the  bond  to  enforce  this 
objectionable  feature  of  the  deed;  the  effect  of  the  judgment,  if 
executed,  was  just  the  reverse,  to  prevent  a  return  of  the  property 
or  its  proceeds  to  the  debtor,  and  make  it  immediately  applicable 
to  all  his  debts,  in  the  just  order  of  preference.  And  the  answer 
distinctly  states  that  the  bond  was  taken  as  an  alternative  and  not 
an  ancillary  security,  the  obligees  having  determined  not  to  execute 
the  trusts  of  the  deed.  The  whole  case  then  comes  to  the  question 
whether  a  surety  in  a  guardian  bond,  after  accounts  settled,  showing 
indebtedness  to  the  minor,  may,  for  the  purpose  of  indemnity,  law- 
fully, by  persuasion  or  threats  of  suit,  procure  from  the  guardian, 
being  embarrassed  but  not  insolvent,  a  judgment  bond  in  an  amount 
sufficient  to  cover  his  liability.  I  think  he  may;  that  such  security 
is  not  fraudulent  in  itself,  nor  fraudulent  in  law;  it  is  not  merely 
voluntary  on  the  part  of  the  debtor;  not  made  in  contemplation  of 
insolvency;  not  without  consideration;  and  does  not  cover  his  pro- 
perty or  deprive  other  creditors  of  their  rights,  or  confer  any  rights 
which  a  bona  fide  creditor  may  not  by  diligence  lawfully  acquire. 

The  complainant  in  this  case  was  guilty  of  great  neglect.  He 
might  by  ordinary  diligence  have  secured  his  debt,  which  he  held 
without  even  entering  judgment,  for  a  period  of  more  than  eighteen 
months,  during  which  time,  or  before  the  respondents  entered  their 
judgment,  no  other  creditor  so  much  doubted  George  Tunnell's  sol- 
vency, as  to  enter  any  judgment  against  him.  If  during  this  time 
he  was  thrifltless  and  improvident,  becoming  involved  in  debt  and 
approaching  insolvency,  the  diligent  creditor  who  first  took  warning, 
is  entitled  to  the  benefit  of  his  diligence,  if  he  merely  protects  him- 
self, without  in  any  way  aiding  the  debtor  to  defraud  others,  and 
the  sureties  on  whose  credit  and  by  whose  means  this  debtor  held 
most  of  his  property,  were  as  much  entitled  to  this  protection  as  any 
other  creditor. 

But  apart  from  these  questions,  upon  which  the  case  was  presented 
to  the  Chancellor,  there  appears  to  be  sufficient  ground  for  relief  to 
the  complainant  presented  by  the  bill  and  not  denied,  but  rather 
admitted  by  the  answer.  The  complainant's  demand  was  for  the 
balance  of  the  purchase  money  of  the  lands  conveyed  to  Tunnell,  of 
which  the  respondents  had  full  notice  at  the  time  of  the  conveyance 
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to  them,  and  the  execution  of  the  bond  under  which  the  land  was 
sold,  and  the  proceeds  paid  to  the  respondents.  The  complainant 
is,  therefore,  entitled,  on  principles  of  equity,  to  be  paid  the  pur- 
chase money  out  of  these  proceeds;  and  to  the  decree  of  the  court 
for  the  payment  of  the  same,  namely,  $700,  with  interest  from  the 
first  of  January,  A.  D.  1841.  The  residue  of  such  proceeds  and 
all  other  money,  property  or  effects  of  George  Tunnell,  collected  or 
received  by  the  defendants,  under  the  bond  and  judgment,  or  the 
assignments,  or  otherwise,  ought  to  be  decreed  to  be  applicable  to 
their  indemnity,  as  Tunnell's  securities,  and  the  balance  to  Tun- 
nell's  other  creditors;  and  the  defendants  ought  to  be  required  by 
the  decree  of  this  court,  to  account  for  all  the  funds  so  received, 
and  to  show  the  amount  of  their  liability  or  loss  as  sureties,  for 
which  they  are  entitled  to  indemnity.  For  this  purpose,  an  account 
should  be  decreed  and  the  record  remanded. 

And  the  re.spondents  should  pay  the  costs  of  this  cause,  both  here- 
and  in  chancery;  for  although  the  decree  of  the  Chancellor,  declar- 
ing the  bond  and  judgment  fraudulent  and  void  is  reversed,  the 
complainant's  equity  is  sustained  to  the  full  extent  of  his  claim,  and 
the  obligation  of  the  defendants  to  pay  that  claim  out  of  the  pro- 
ceeds of  sale  of  his  land  conveyed  to  George  Tunnell,  is  established. 
Had  this  obligation  been  recognized  by  them  and  discharged,  there 
would  have  been  no  necessity  for  these  proceedings;  nor,  so  far  as- 
Paynter  Jefferson  is  concerned,  any  costs  incurred. 

Decreed  accordingly. 


TIANXAH  H.  BUKTOX,  minor,  by  her  guardian  WM.  E.  BURTON 
vs.  JAMES  ANDERSON. 

Where  an  administrator  is  also  the  guardian  of  a  distributee,  and  has  given 
bond  in  both  capacities,  the  administration  sureties  are  not  discharged 
until  th«  liability  has  been  transferred  by  some  act  of  the  administrator. 

He  may  be  compslled  so  to  transfer  it,  by  requiring  him  to  pass  a  guardian 
accci'T?* 

It  being  nis  duty  to  do  so,  the  guardian  sureties  may  become  liable,  if  by 
the  neglect  and  insolvency  the  fund  would  otherwise  be  lost. 

But  this  must  be  shown  by'exhausting  legal  remedies  on  the  administration 
bond. 

Questions  of  law  reserved  by  the  Superior  Court  in  and  for  Sus- 
sex county,  for  hearing  before  all  the  Judges.     Heard  at  the  June 
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term,  1849,  before  Johns,  Chancellor;  Booth,  Chief  Justice,  and 
Judges  Harrington  and  Milligan. 

The  action  was  in  debt  on  the  guardian  bond  of  George  Tunnell 
and  James  Anderson  and  others,  his  sureties  in  the  guardianship  of 
Hannah  E.  Burton,  for  the  use  of  the  minor,  against  the  surety  of 
the  guardian,  who  had  been  removed. 

There  were  two  breaches  assigned  on  the  bond,  viz: — 1.  (averring 
that  the  guardianship  was  determined,  that  the  said  George  Tun- 
nell did  not  duly  render  according  to  law,  just  and  true  accounts  of 
his  guardianship.)  2.  (averring  his  removal,  and  that  during  the 
guardianship  $8000  was  due  and  owing  to  plaintiff,  in  the  hands  of 
said  G.  Tunnell,  as  administrator  of  Miers  Burton,  deceased,  which 
he  ought  to  have  collected  and  received,  as  guardian  of  plaintiff, 
and  ought  to  have  charged  himself  in  a  guardian  account.)  That  he 
refused  and  neglected  to  collect  and  receive  the  same  from  said  G. 
Tunnell,  as  administrator  as  aforesaid,  or  to  charge  himself  as  guar- 
dian of  plaintiff  therewith;  and  so  did  not  in  all  things  faithfully 
perform  and  fulfil  his  duty  as  guardian  of  plaintiff'. 

The  questions  reserved  were — 1.  Whether,  where  the  administra- 
tor of  an  intestate,  having  in  his  hand  a  residuary  balance  distribu- 
table among  the  representatives  of  the  intestate,  is  also  the  guardian 
of  a  minor  child,  who  is  a  representative  of  the  intestate,  and  ne- 
glects or  refuses  to  render  any  account  according  to  law,  charging 
himself  as  guardian  with  the  funds  in  his  hands  as  administrator, 
belonging  to  the  said  child  and  representative,  as  her  distributive 
share  of  the  said  residuary  balance,  the  said  child  and  representa- 
tive can,  in  an  action  brought  upon  the  guardian  bond,  against  the 
principal  or  sureties  therein,  after  the  ceasing  and  determination  of 
the  guardianship,  recover  such  share  as  damages;  and  if  so,  whether 
she  can  recover  the  same  without  proof  of  the  insolvency  of  the  prin- 
cipal and  sureties  in  the  administration  bond  of  such  person  so  being 
administrator  and  guardian. 

2.  Whether,  under  such  a  state  of  facts  as  appears  in  the  first 
question,  the  said  child  and  representative  must  prove  that  she  has 
exhausted  her  remedies  at  law  against  the  principal  and  sureties  in. 
the  administration  bond,  without  obtaining  satisfaction,  in  order  to 
enable  her  to  recover  against  the  guardian  and  his  sureties  in  the 
guardian  bond,  in  an  action  brought  on  such  bond,  the  amount  of 
her  said  distributive  share  of  the  said  residuary  balance,  so  in  the 
hands  of  the  said  guardian,  as  administrative  of  the  said  intestate. 
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Bayard,  for  plaintiff,  made  these  points: — 1.  The  guardian  is  au- 
thorized both  by  common  law  and  statute,  to  receive  all  debts,  rents 
and  things  in  action,  due  or  belonging  to  his  ward;  and  it  is  his  duty 
to  collect  and  receive  them.     {Digest,  42-1,  sec.  10.) 

2.  It  is  a  clear  breach  of  the  condition  of  his  bond  that  he  "  shall 
faithfully  perform  and  fulfil  his  duty  as  guardian,"  if  he  does  not 
receive  debts  and  things  in  action  which  he  might  receive  by  the 
exercise  of  his  own  volition  merely,  or  collect  by  suit  or  otherwise. 

3.  It  is  also  a  clear  breach  of  the  first  term  of  the  condition  of 
his  bond,  if  he  does  not  duly  render  according  to  law,  just  and  true 
accounts  of  his  guardianship;  and  the  plaintiff  would  be  entitled  to 
judgment  against  him  on  this  breach,  even  though  he  had  lawfully 
disbursed  all  he  had  received  as  guardian,  and  the  damages  were 
merely  nominal. 

4.  If  the  guardian  is  bound  by  his  duty  as  such,  to  receive  the 
debts  and  things  in  action  of  his  ward,  and  it  is  a  breach  of  the  con- 
dition of  his  obligation,  if  he  does  not  receive  them,  then  it  follows 
on  principle,  that  if  he  has  in  his  hands  as  administrator,  money 
due  to  his  ward,  he  is  bound  to  receive  it,  and  violates  the  condition 
of  his  obligation  stated  in  the  second  point,  if  he  does  not  receive  it. 

5.  If  the  only  mode  of  receipt  by  a  person  being  both  guardian 
and  administrator  of  the  funds  in  his  own  hands,  is  by  passing  an 
account  charging  himself  with  them,  then  if  he  fails  to  pass  such  ac- 
count, he  certainly  does  not  faithfully  perform  and  fulfil  his  duty  as 
guardian. 

6.  If  the  guardian  commit  a  breach  of  the  condition  of  his  bond 
by  not  receiving  that  which  he  might  and  ought  to  receive,  the, 
damage  to  the  ward  must  be  the  amount  of  the  sum  which  he  could 
have  received,  but  neglected  to  receive.  {Lawson  vs.  Copeland,  2 
Bro.  Ch.  Rep..  15G;  Schultz  vs.  Belver,  11  Wend.,  363-6;  Sheppard 
et  al.  vs.  Twoguod  et  al..  Turner  &  Russel  Ch.  Rep.,  379,  391.) 

7.  It  is  immaterial  for  the  purpose  of  ascertaining  the  damages, 
whether  the  debt  is  lost  or  the  party  owing  is  solvent  and  able  to 
pay. 

8.  If  the  same  person,  being  administrator  and  guardian,  has  in 
his  hands  as  administrator,  money  due  to  his  ward,  and  the  only 
mode  in  which  he  can  receive  that  money  as  guardian,  is  l^y  passing 
an  account  charging  himself  with  it;  then  if  he  either  fails  to  pass 
an  account  according  to  law,  or  passing  one,  neglects  to  charge  him- 
self with  the  money  so  due  to  his  ward,  ''  he  does  not  duly  render 
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according  to  law,  just  and  true  accounts  of  his  guardianship,"  and 
therefore  the  first  term  of  the  condition  of  his  bond  is  broken,  and 
the  damage  would  be  ascertainable  in  the  same  mode  as  on  the 
breach  of  the  condition  for  faithful  performance  of  his  duties. 

9.  If  the  solvency  of  the  person  owing  a  debt  to  the  ward,  which 
the  guardian  might  and  ought  to  have  collected,  can  have  any  effect 
on  the  amount  of  the  damages,  it  must  be  an  affirmative  fact  to  be 
proved  by  the  defendant  in  mitigation  of  damages,  the  bond  being 
forfeited  by  the  failure  to  collect,  or  to  pass  the  account. 

CuUen  and  Rogers,  contra. — 1.  The  rendering  of  an  account  by 
a  guardian  is  a  necessary  preliminary  to  an  effectual  recovery  bj 
suit  upon  his  bond.  (19  Johns.  Rep.,  394,  Stillwell  vs.  Mills;  1 
Greenl.,  186,  Bailey  vs.  Rogers:  1  Rout,  51,  Robertson  vs.  Robert- 
son; 3  McCord,  237,  Anderson  vs.  Maddox;  1  Watts,  229,  Nutz  vs. 
Rutter;  3  Hill,  77,  Salisbury  vs.  Van  Haesen;  3  Dev.  &  Bat.,  194; 
Digest,  422-3.)  It  cannot  appear  until  such  account  be  passed,  that 
plaintiff  has  suffered  any  damage. 

2.  The  guardian  being  also  executor  or  administrator,  has  the 
right  to  elect  in  which  capacity  he  will  hold  the  funds,  and  is  not 
bound  to  transfer  them  to  the  guardian  account.  His  duty  as  ex- 
ecutor or  administrator  requires  him  to  hold  them  until  final  settle- 
ment of  the  estate. 

3.  It  is  no  breach  of  the  condition  of  a  guardian  bond,  where  h* 
is  also  executor  or  administrator,  that  he  neglected  and  refused  to 
collect  and  receive  from  himself.     (4  Mason,  131.) 

4.  Upon  a  breach  that  a  guardian  neglected  and  refused  to  ren- 
der accounts,  only  nominal  damages  can  be  recovered.  (3  Mete, 
109,  Fay  vs.  Haven;  5  Shipley,  222,  Fuller  vs.  Wing.-;  17  Maine 
Rep.,  222.) 

5.  Where  there  is  an  admitted  prior  liability  upon  an  administra- 
tion bond,  without  a  transfer  of  the  fund  to  the  guardianship  ac- 
count, the  sureties  of  the  guardian  are  entitled  to  require  the  party 
to  resort  to  the  prior  liability,  if  solvent;  and  that  such  defence  is 
available  in  law.  (1  Story's  Eq.,  330;  7  Johns.  Rep.,  332-9;  2 
Bailey,  551,  Wagner  vs.  Kerby;  2  Am.  Leading  Cases,  157.) 

6.  When  the  offices  of  executor  or  administrator  and  guardian  are 
invested  in  the  same  person,  he  holds  the  estate  in  his  hands  as  ex- 
ecutor, and  does  not  hold  as  guardian,  until  an  election  or  transfer. 
(3  Mass.  Rep.,  526;  4  Harr.  Rep.,  424;  5  Mason,  95;  4  Ibid,  131; 
3  Ridgely's  Notes,  526,  Crockett  vs.  Blackiston,  adm'r.  of  Numbers,. 
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guardian',  and  State  vs.  Lewis'  adm'r.;  3  Ridgly's  notes,  532,  (a;) 
1  Dana  Rep.,  514;  10  Alaha.  Rep.,  299;  2  (^iZ/  <&  Johns.,  220;  1 
Richardson's  Rep.,  351. 

Judgment. — On  the  sixteenth  day  of  June,  A.  D.,  1849,  this 
cause  was  heard  before  the  Court  of  Errors  and  Appeals,  on  a  trans- 
cript of  the  record  of  the  Superior  Court  in  and  for  the  county  of 
Sussex,  and  on  the  questions  of  law  reserved  for  hearing  before  this 
court;  and  was  argued  by  counsel.  Upon  due  consideration  whereof, 
it  is  the  opinion  of  this  court,  upon  the  said  questions  of  law,  that 
where  the  administrator  of  an  intestate's  estate,  being  at  the  same 
time  the  guardian  of  a  minor  child,  who  is  a  representative  of  the 
estate,  passes  an  account  of  his  administration  showing  a  residuary 
balance  in  his  hands  as  administrator,  distributable  among  the  re- 
presentatives of  the  intestate,  and  neglects  or  refuses  to  retain  as 
guardian  the  distributive  share  of  his  ward,  his  sureties  in  the  ad- 
ministration bond  remain  liable  for  such  share.  As  between  them 
and  the  sureties  in  the  guardian  bond,  it  must  appear  by  some  act 
on  his  part,  that  he  has  made  his  election  to  retain  as  guardian  be- 
fore the  former  can  be  exonerated,  or  the  latter  be  charged.  Such 
election  may  be  shown  by  his  claiming  a  credit  on  his  administra- 
tion account,  for  the  distributive  share  of  his  ward,  or  by  charging 
himself  with  it,  in  his  guardian  account.  If  he  neglects  or  refuses 
to  do  so,  he  may  be  constrained  to  make  the  election,  by  compelling 
him  to  pass  an  account  as  guardian,  and  to  charge  himself  in  that 
capacity,  with  the  fund.  But  it  is  not  only  the  right,  but  also  the 
duty  of  the  administrator,  to  retain  as  guardian  the  distributive 
share  of  his  ward,  and  the  sureties  in  the  guardian  bond  may  become 
responsible  by  his  neglect  or  refusal  so  to  do  his  duty  in  this  respect, 
if  by  such  neglect  or  refusal  the  fund  is  lost  by  reason  of  the  insol- 
vency of  himself  and  his  sureties  in  the  administration  bond.  In 
such  case,  in  a  suit  against  the  sureties  in  the  guardian  bond,  such 
distributive  share  may  be  recovered  by  way  of  damages,  upon  showing 
that  the  remedies  at  law  against  the  principal  and  sureties  in  the 
administration  bond  have  been  exhausted;  and  that  satisfaction 
could  not  be  obtained  because  of  their  insolvency.  And  it  is  or- 
dered by  the  court  that  this  cause  be  remanded,  and  the  opinion  of 
this  court  be  certified  to  the  Superior  Court  in  and  for  the  county 
of  Sussex;  and  that  the  said  William  E.  Burton,  guardian  of  the 
plaintiff,  pay  the  costs  of  the  proceedings  in  this  court. 

VOL.  5.  29 


226  McIlvaine's  Adm'b.  vs.  Holland  &  Records. 

BENJAMIN  McILVAINE'S  Adm'r.,  p.  b.  defendant  in  error  vs. 
ALBERT  HOLLAND  and  THOMAS  W.  RECORDS,  Ex- 
Sheriff. 

In  replevin,  the  plea  of  "  property  in  the  defendant,"  puts  in  issue  the  plain- 

tiflf's  right  to  the  thing;   and  puts  him  on  the  proof  of  his  case. 
The  traverse  in  the  replication,  through  the  absque  hoc,  presents  an  issue 

on  the  plaintiff's  claim  of  property,  and  imposes  the  onus  on  him. 
The  judgment  upon  a  discontinuance  in  replevin  is  only  for  costs,  and  not 

for  a  return  of  the  property.     The  defendant's  further  remedy  is  on  the 

replevin  bond. 

Writ  of  Error  to  the  Superior  Court  in  and  for  Sussex  county. 

Heard  at  the  June  term,  1849,  before  Johns,  Chancellor,  and 
Judges  Harrington  and  Wootten. 

This  was  an  action  of  replevin  for  a  vessel,  the  schooner  Samuel 
E.  Paynter.  [Ante.  10.]  The  defendant,  Albert  Holland,  claimed 
property  in  the  schooner,  under  a  judgment,  at  his  suit,  against 
William  Holland,  and  execution  sued  out  and  levied  on  the  schooner 
as  William  Holland's  property.  The  pleas  were  in  brief  "  property 
in  William  Holland,  and  property  in  defendant,"  which  was  sustain- 
ed only  to  the  extent  of  title  in  W.  H.,  to  one-half  the  schooner; 
and  the  plaintiff  had  a  verdict  under  the  charge  that  this  did  not 
sustain  the  plea. 

The  case  was  argued  here  mainly  upon  this  point. 

Mr.  Houston. — The  pleas  being  in  short — mere  memorandums  or 
suggestions  of  defence — they  are  to  be  construed  favorably  to  the 
pleader,  as  the  plaintiff  did  not  require  them  to  be  drawn  out. 

The  plea  of  property  is  "  actio  non,  because  he  saith  that  the  pro- 
perty of  the  said  goods  was  in  William  Holland.*"  (2  Chitty  Pie., 
558,  418,  marg.)  What  is  the  issue  on  that  plea?  The  averment 
of  property  in  William  Holland  was  mere  inducement — the  traverse 
is  on  the  absque  hoc,  that  the  property  is  in  Mcllvaine.  The  narr 
necessarily  alledges  property  in  the  plaintiff,  and  he  must  prove 
it,  or  he  fails;  this  is  the  matter  traversed  by  the  plea  of  property. 
Otherwise,  property  in  a  stranger  could  be  no  defence.  Possession 
is  not  sufficient  to  maintain  replevin.  Plaintiff  must  have  the  pro- 
perty. (1  Salh.  Rep.,  5;  1  C/i.  Plead.,  158,  [119,  top.;]  1  Johns. 
Rep.,  380;  Gilbert's  Replevin,  132.) 

The  plaintiff's  allegation  of  property  in  himself,  which  is  con- 
tained in  the  narr,  must  contain  in  his  replication  a  traverse  of  the 
defendant's  plea  by  the  absque  hoc;  for  the  mere  affirmation  of  pro- 
perty in  the  defendant,  or  in  a  stranger,  which  is  made  by  the  plea, 
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though  it  presents  two  inconsistent  affirmatives,  makes  no  issue. 
(1  Chitty  Plead.,  593  4,  [430;]  7  Bac.  Ab.  Pleas  and  PI,  572-3- 
4.)  The  allegation  of  property  in  the  defendant  is  but  inducement 
to  the  traverse,  which  denies  the  plaintifE^s  property;  and,  the  issue 
being  on  that  traverse,  the  plaintiff  is  bound  to  prove  his  property. 
(12  Wend.  Rep.,  30,  37;  3  lb.,  672;  1  Hill's  Rep.,  353;  Cro.  Car., 
104.)  One  part  owner  of  a  chattel  cannot  maintain  replevin 
for  his  share.  On  this  issue,  therefore,  the  evidence  of  property  in 
William  Holland,  in  one-half  the  vessel,  directly  disproves  the  issue, 
which  was  really  on  an  allegation  of  entire  property  in  the  plaintiff. 
(1  Harr.  Rep.,  76;  1  Ch.  Plead.,  158;  9  Mass.  Rep.,  426;  1  Ch. 
Plead.,  163.) 

Mr.  Cullen  replied. — The  issues  were  on  a  plea  of  property  in 
"William  Holland,  and  property  in  defendants,  the  administrators  of 
Albert  Holland.  The  jury  found  that  the  property  was  in  Benja- 
min Mcllvaine,  by  rendering  a  verdict  for  plaintiff. 

The  evidence  offered  under  the  plea  of  property  was,  that  Wil- 
liam Holland  owned  one-half  the  vessel.  If  admissible  it  must  have 
been  according  to  the  plea,  and  that  plea  would  be  that  half  the  pro- 
perty was  in  William  Holland.  What  answer  would  that  be  to  the 
plaintiff's  case?  And  supposing  the  plea  to  be  one  of  entire  pro- 
perty, it  is  an  affirmative  plea,  and  defendant  would  have  to  prove 
it,  or  plainiliff  would  get  the  verdict.  (2  Selw.  N.  P.,  923,  921; 
12  Wend.  Rep.,  330;  13  Mass.  Rep.,  199;  6  Law  Lib.,  19,  52;  1 
Chitty  PI.,  566.)  If  the  defendant  insist  he  was  tenant  in  common 
with  the  plaintiff,  he  must  plead  it  specially.  (1  Ch.  PL,  155-6-7; 
lb.,  540-1.) 

The  Court  stopped  Mr.  Bayard. 

■Judgment. — And  now,  to  wit,  &c.,  this  cause  coming  on  to  be 
heard,  &c.,  and  the  record,  bill  of  exceptions,  and  causes  of  error 
being  seen  and  read  by  the  court,  and  the  same  being  debated  by 
counsel  on  both  sides;  it  is  the  opinion  of  the  court  that  the  court 
below  erred  in  requiring  the  defendant  in  replevin  to  prove  under 
his  plea,  that  the  whole  property  was  in  the  defendant,  when  in  the 
action,  and  according  to  the  pleadings,  it  was  incumbent  on  the 
plaintiff  to  sustain  the  averments  in  his  narr,  that  the  property  in 
the  whole  was  in  the  plaintiff  in  the  replevin.  And  further,  this 
court  conceives  the  defendant  in  replevin,  according  to  the  plead- 
ings, had  a  right  to  prove  that  a  moiety  of  the  property  belonged 
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to  him;  it  is,  therefore,  considered,  ordered  and  adjudged  by  the 
court,  that  the  judgment  below  be  and  the  same  is  hereby  reversed, 
and  that  the  defendant  pay  the  costs,  &c.,  in  three  months,  &c,,  and 
the  record  be  remanded  to  the  court  below,  that  the  cause  may  be 
there  proceeded  in. 

On  the  return  of  the  record,  with  the  above  judgment  to  the  Su- 
perior Court,  the  plaintiff  discontinued  Kis  case;  and  on  motion  and 
aflBdavit  that  the  plaintiff  had  sold  the  vessel,  a  rule  was  granted  to 
show  cause  why  an  order  should  not  be  made  in  the  nature  of  a  writ 
of  inquiry,  to  ascertain  the  damages  of  the  defendant  by  a  jury  at 
bar,  or  that  the  discontinuance  be  set  aside. 

In  support  of  the  rule,  Bayard,  cited  Clark  vs.  Adair,  3  Harr. 
Rep.,  113;  and  4  Harr.  Rep.,  300;  and  said,  that  on  this  discon- 
tinuance the  defendant  was  entitle  to  a  return  of  the  property  re- 
plevied, or  damages  for  the  caption,  and  an  inquisition  of  the  costs; 
and,  if  on  such  inquisition  it  be  proved  that  the  property  had  been 
consumed,  sold  or  destroyed,  then  the  value  of  the  property.  The 
effect  of  a  discontinuance  by  the  plaintiff,  is  a  judgment  in  favor  of 
the  defendant  (both  being  actors)  for  a  return,  for  damages  for  the 
caption,  and  costs;  and  an  inquisition  to  ascertain  these. 

Mr.  Cullen  said  it  was  a  new  motion,  a  novel  practice,  and  with- 
out any  necessity.  The  plaintiff  had  given  a  sufficient  bond,  condi- 
tioned to  prosecute  his  writ  with  effect.  That  is  the  defendant's 
remedy.     (2  Mass.  Rep.,  509;  15  Piclc.  Rep.,  71;  12  Ih.,  324.) 

Mr.  Houston,  in  reply,  abandoned  the  rule  for  an  order  to  strike 
out  the  discontinuance,  and  went  for  the  order  in  the  nature  of  an 
inquisition  of  damages;  founded  on  the  judgment  which  defendant 
was  entitled  to,  on  the  discontinuance.  What  is  that  judgment?  a 
judgment  for  costs,  and  for  a  return  of  the  property.  (3  Steph.  N. 
P.,  2522;  6  Com.  Law  Rep.,  36.) 

By  the  Court: — 

Harrington,  Judge. — It  is  a  judgment  simply  for  costs.  It  is 
true,  that  in  replevin,  upon  the  defendant's  plea  of  property,  both 
parties  become,  as  it  were,  actors;  and  the  defendant  is  entitled  to  a 
judgment,  not  merely  for  costs,  but  pro  retorno  hahendo  on  the  plea 
of  property,  "if  it  he  found  for  him:"  (Clark  vs.  Adair,  3  Harr. 
Rep.,  IIG.)     It  is  the  verdict  ascertaining  the  truth  of  his  plea,  that 
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entitles  him  to  this  judgment;  and  so,  if  the  goods  be  destroyed  or 
sold,  so  that  he  cannot  have  a  return,  the  judgment  is  that  he  re- 
cover an  equivalent  in  damages,  if  the  plea  of  property  be  found  for 
him.  The  judgment,  therefore,  for  a  return  depends  on  a  verdict, 
and  the  truth  of  the  defendant's  plea  is  not  admitted  or  ascertained 
by  the  plaintiff's  discontinuance  of  his  action.  The  form  of  a  judg- 
ment on  a  discontinuance  is  this :  Whereupon,  the  said  D.,  by  his  attor- 
ney aforesaid,  offers  himself  ready  for  trial,  at  the  suit  of  the  afore- 
said P.,  in  the  plea  aforesaid;  but  the  said  P.,  although  solemnly 
■called  comes  not,  but  makes  default,  nor  doth  he  further  prosecute 
his  writ  aforesaid,  against  the  aforesaid  D.,  in  the  plea  aforesaid; 
but  voluntarily  suffers  his  action  to  be  discontinued;  therefore,  it  is 
■considered  by  the  court  here,  that  the  said  D.  recover  against  the 
said  P.,  the  sum  of  $  ,  by  the  court  here  adjudged  unto  the 

said  D.,  for  his  costs  and  charges  by  him  about  his  defence  in  this 
behalf  laid  out  and  expended,  and  that  he  have  thereof  his  execu- 
tion, &c.     (Harrison's  Entries,  109.) 

It  is  true,  that  on  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  and  cross  demand  by  the  defendant,  the  court  has  held  that 
the  plaintiff  cannot  take  a  nonsuit;  and  there  is  a  remark  in  the 
case  assimulating  this  action  to  it;  but  the  decision  there  is  founded 
solely  on  the  act  of  assembly,  and  it  appears  to  us,  on  reflection, 
that  there  is  a  strong  reason  for  it,  which  does  not  exist  in  the  action 
■of  replevin.  On  appeal  by  a  defendant,  he  becomes  bound  with 
surety  to  prosecute  his  suit  with  effect,  and  if  the  plaintiff  should 
afterwards  be  permitted  to  discontinue  or  be  nonsuited,  it  would  be 
impossible  for  the  defendant  to  prosecute  his  appeal;  the  judgment 
would  be  affirmed  and  might  be  executed,  and  the  defendant  thus 
deprived  of  his  right  of  appeal.  The  necessary  construction  of  that 
act,  therefore,  requires  that  the  plaintiff  in  such  a  case  should  not 
be  permitted  to  take  a  nonsuit. 

But  in  the  present  case,  the  plaintiff  in  replevin  has  given  bond 
to  prosecute  his  action,  and  if  he  discontinues  or  is  nonsuited,  his 
bond  is  forfeited;  and  the  defendant  has  full  remedy  by  action 
thereon.  There  is  no  necessity  in  this,  more  than  in  other  actions, 
to  refuse  to  a  plaintiff  a  right  which  generally  belongs  to  him,  of 
discontinuing  his  suit;  upon  which  discontinuance  the  judgment  is, 
under  the  act  of  assembly,  for  the  defendant  for  costs,  and  nothing 
more. 

Hence  there  being  in  fact  no  judgment  for  a  return  of  the  goods. 
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or  for  an  equivalent  in  damages  on  proof  of  their  destruction,  this 
court  cannot  award  an  inquisition  or  make  any  order  in  the  nature 
of  an  inquisition,  to  ascertain  the  amount  of  damages.  The  defen- 
dant's remedy  is  on  the  replevin  bond. 

Eule  discharged. 

Cullen,  for  plaintiff. 

Houston  and  Bayard,  for  defendant. 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1849. 


JAMES  J.  BOSWELL  &  CO.  vs.  JAMES  C.  DUNNING. 

In  an  action  on  a  note  endorsed,  specially,  to  a  firm,  the  partnership  must 

be  proved. 

This  was  an  action  on  a  negociable  note,  drawn  by  James  C.  Dun- 
ning, in  favor  of  Richard  F.  Hastings,  payable  at  the  Georgetown 
hank,  of  the  Farmers'  Bank  of  Delaware,  and  endorsed  to  plaintiffs. 

Plaintiffs  proved  the  note,  endorsement,  and  protest,  and  closed. 

Mr.  Layton  moved  a  nonsuit — 1.  Because  there  was  a  variance 
in  the  description  of  the  note,  which  was  payable  at  the  branch  of 
the  Farmers'  Bank  of  the  State  of  Delaware,  at  Georgetown, 

2.  That  the  partnership  character  of  the  endorsees  is  not  proved. 

The  Court  said  there  was  no  variance;  but  if  there  was,  they  would 
at  once  order  the  pleadings  amended. 

They  had  doubt  on  the  second  point,  and  would  take  an  opportu- 
nity to  look  into  it;  and  there  being  no  further  defence,  would  di- 
rect the  jury  to  render  a  verdict  for  plaintiffs,  for  the  amount  of  the 
note,  subject  to  the  opinion  of  the  court  on  this  point. 

Mr.  Cullen  now  asked  leave  to  prove  the  partnership,  which  was 
opposed  by  the  defendants'  counsel,  and  refused  by  the  court,  as 
unprecedented  and  dangerous. 

Verdict  for  plaintiffs,  $303  00, 

The  Court  afterwards  set  aside  the  verdict  and  entered  a  judg- 
ment of  nonsuit,  for  want  of  proof  of  the  partnership  character  of 
the  plaintiffs;  the  endorsement  being  special,  and  not  in  blank. 
{Chitty  on  Bills,  394;  3  Cowp.,  240,  Ord  vs.  Portal,  note.) 
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JOHN  WEST,  appellant,  d.  b.  vs.  JOHN  HOSEA,  respondent,  p.  b. 

A  promise  made  to  a  constable  to  pay  the  amount  of  an  execution  in  his 
hands,  if  he  will  release  his  le\'y,  is  a  promise  on  a  good  consideration, 
and  the  constable  may  recover  upon  it. 

The  plaintiff  in  the  execution  cannot  support  an  action  on  such  promise. 

Such  a  promise  by  an  administrator,  though  for  the  benefit  of  the  estate, 
is  a  personal  obligation. 

This  was  an  appeal  from  the  judgment  of  C.  C.  Windsor,  Esq. 

The  first  count  was  special,  alledging  that  Hosea  had  recovered 
a  judgment  against  George  Culver,  before  Justice  Hearn,  and  issued 
execution  to  constable  Burton;  and  that  West,  who  was  the  adminis- 
trator of  Culver,  promised  to  pay  the  debt,  if  he  was  allowed  to  sell 
the  goods.  The  second  count  was  on  a  promise  to  the  constable  to 
pay  the  execution.    This  case  was  proved. 

Mr.  Saulshury,  for  defendant  below,  moved  a  nonsuit,  on  the  fol- 
lowing grounds: — 

1.  The  suit  should  have  been  against  West,  as  administrator  of 
Culver,  as  the  goods  released  were  goods  of  the  deceased. 

2.  The  promise  was  one  to  answer  for  the  default  of  another,  and 
should  be  in  writing. 

3.  If  the  promise  was  to  pay  Hosea,  it  was  without  consideration, 
as  it  was  not  proved  that  his  execution  was  levied. 

Mr.  Layton,  contra. — 1.  Hosea  could  not  have  sued  West,  as  the 
administrator  of  Culver;  it  was  a  personal  undertaking.  He  had 
already  a  judgment  that  bound  Culver's  property  through  the  execu- 
tion. 

2.  This  promise  is  not  within  the  statute  of  frauds.  It  was  not 
a  promise  to  answer  for  the  debt  of  another,  but  to  pay  a  debt  due 
from  West  himself,  as  administrator  of  Culver. 

3.  The  promise  to  pay  Hosea  had  the  consideration  of  a  release 
of  the  goods,  then  in  Burton's  hands,  under  Culver's  execution. 

Mr.  Saulshury  replied. 

The  Court. — 1.  The  suit  was  not  against  West,  as  administrator, 
and  could  not  be.  It  was  upon  a  promise  by  West  personally,  and 
not  as  administrator. 

2.  Neither  is  this  a  promise  to  answer  for  the  default  of  another. 
The  promise  was  not  to  Hosea  to  pay  the  debt  or  default  of  another; 
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but  a  promise  to  Burton  to  indemnify  him  against  Hosea's  claim;  or 
±0  pay  the  amount  of  Hosea's  execution. 

3.  But  such  a  promise,  in  either  aspect  of  it,  was  not  a  promise 
■which  Hosea  could  sue  upon.  The  suit  must  be  in  Burton's  name, 
though  the  money,  if  recovered,  would  be  for  the  use  of  Hosea;  a 
recovery  in  this  action  would  not  protect  West  from  a  suit  by  Bur- 
ton, nor  Burton  from  a  suit  by  Hosea. 

The  plaintiff  was  nonsuited. 

Lay  ton,,  for  plaintiff. 

Saulsbury,  for  defendant. 


WILLIAM  E.  BURTON  vs.  HOUSE  F.  YOUXG. 

Warranty  of  soundness  in  horses. 

Latent  and  patent  defects. 

Measure  or  damages  in  an  action  for  breach  of  warranty. 

This  was  an  action  on  the  case  for  breach  of  warranty  of  sound- 
ness in  the  exchange  of  horses. 

The  Court  charged,  that  to  entitle  the  plaintiff  to  recover,  he  must 
prove  to  the  satisfaction  of  the  jury — 1.  The  contract  of  warranty; 
that  is,  the  consideration  and  the  promise.  2.  The  breach  of  the 
contract  of  warranty.     3.  The  damage  the  plaintiff  has  sustained. 

1.  The  plaintiff  must  prove  an  express  warranty,  viz:  that  he 
stated  expressly  that  the  horse  was  sound;  or  represented  him  as  a 
sound  animal.  Whatever  representations  are  made  by  the  seller  at 
the  time  of  sale,  as  to  the  quality  of  the  article,  is  an  express  war- 
ranty. But  it  must  appear  to  the  jury  that  the  warranty  was  given 
to  the  plaintiff  by  the  defendant,  or  by  some  person  acting  under 
the  authority  of  the  defendant,  either  before  or  at  the  time  of  the 
sale.  If  the  warranty  is  made  after  the  sale  or  completion  of  the 
contract,  it  is  void  for  want  of  consideration,  and  the  plaintiff  in 
fluch  case  cannot  recover. 

2.  If  plaintiff  has  proved  the  contract,  he  must  next  show  the 
breach  of  it.  He  must  prove  that  the  unsoundness  existed  at  the 
time  of  the  sale.  Any  disease,  infirmity  or  defect,  which  renders 
the  horse  less  fit  for  present  use  and   convenience,  and  not  openly 
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and  palpably  visible,  and  which  is  discoverable  only  by  persons  of 
skill  and  judgment  in  regard  to  the  qualities  of  horses,  constitutes 
unsoundness.  Therefore,  if  a  horse  is  deprived  of  sight  in  one  eye, 
or  the  eye  is  defective;  and  this  is  only  discoverable  by  persons 
skilled  in  horses,  it  constitutes  unsoundness,  and  is  a  breach  of  the 
warranty. 

3.  The  measure  of  damages  is  the  difference  between  the  actual 
or  real  value  of  the  horse  in  his  defective,  unsound  state,  and  his 
value  in  that  sound  state  he  was  represented  to  be  by  the  defendant. 

The  damage  to  the  defendant,  arising  from  the  unsoundness  of 
the  horse  exchanged  for,  cannot  be  deducted  from  or  set  off  against 
the  plaintiff's  claim  in  this  action. 

Cullen,  for  plaintiff. 

McFee  and  Houston,  for  defendant. 


PETER  D.  PALMER  vs.  JEREMIAH  SKILLEXGER. 

In  an  action  for  an  assault,  the  day  is  immaterial,  and  proof  of  an  assault 
any  day  before  the  action,  will  be  sufficient. 

Trespass  assault  and  battery.     Pleas,  son  assault  demesne,  and 
act  of  limitations.     Replications  and  issues. 
The  declaration  laid  the  trespass  on  the  8th  of  October,  1848,  and 

Mr.  Layton  objected  to  proof  of  any  other  assault  and  battery, 
prior  to  that  time.  (1  Steph.  N.  P.,  222,  1  Harr.  &  Johns..  483: 
3  llarr.  &  McHen.,  593,  1  Bing.  Rep.,  317;  1  Esp.  Rep.,  58;  Cro. 
Eliz.,  268.) 

Houston. — The  day  laid  in  the  narr  is  immaterial,  but  if  the  de- 
fendant plead  son  assault,  &c.,  and  prove  an  assault  by  the  plaintiff 
on  any  day,  it  will  be  suflBcient,  unless  the  plaintiff  have  by  a  new 
assignment  specified  another  day. 

The  Court  said  that  the  particular  issue  being  on  the  plea  of  son 
assault  demesne  on  the  8th  of  October,  1848,  and  replication  of  de 
injuria  sua  propria,  &c.,  the  defendant  should  begin  with  his  evi- 
dence, and  if  he  proves  an  assault  on  him  by  the   plaintiff,  on  any 
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day  before  the  action  brought,  the  plaintiff  will  not  be  allowed  to 
answer  it  by  proof  of  an  assault  on  any  other  day,  unless  he  re-as- 
sign. 

The  defendant's  counsel  objected  to  going  on  with  their  evidence 
first,  because  there  was  another  plea  and  issue,  viz:  the  act  of  limi- 
tations; and  he  objected  also  to  the  plaintiff  being  allowed  to  prove 
any  other  assault  than  on  the  8th  of  October,  1848, 

The  Court  directed  the  plaintiff  to  proceed,  and  admitted  proof 
on  another  day,  to  which  defendant's  counsel  excepted. 

The  plaintiff  had  a  verdict. 
CuJlen  and  Houston,  for  plaintiff. 
Rohinson  and  Lay  ton,  for  defendant. 


MOLTOX    RICKAKDS,    defend't.   vs.    ROBERT    PATTERSON, 

plaintiff. 

Referees  may  adjourn  a  cause  for  consideration,  but  the  adjournment  must 

appear  by  record. 
On  certiorari  to  a  judgment  by  scire  facias  on  a  transcript  from  another 

county,  will  the  court  revise  the  original  judgment. 

Cebtiorabi  to  Justice  Wilds,  of  Kent  county,  on  a  judgment  in 
sci.  fa.  on  a  judgment  by  Justice  Fennimore,  of  New  Castle  county. 

The  record  showed  the  transcript  of  a  suit  before  Justice  Fenni- 
more, of  New  Castle  county,  by  Patterson  against  Rickards,  and 
judgment  on  the  17th  of  June,  1845,  by  default  for  plaintiff,  for 
$23  11;  and  execution  issued  and  endorsed  "not  put  in  the  hands 
of  constable;  defendant  appears  and  opens  judgment  for  trial."  On 
this  transcript  Justice  Wilds,  of  Kent  county,  issued  a  scire  facias 
on  the  17th  of  July,  1848,  to  which  there  was  an  appearance;  and, 
after  several  adjournments,  a  trial  by  referees  on  the  19th  of  Au- 
gust; report  by  them  September  1st,  and  judgment  for  plaintiff  for 
$15  00. 

Mr.  Smithers  filed  the  following  exceptions: — 1.  That  there  was 
no  judgment  on  Justice  Fennimore's  docket,  which  would  authorize 
a  scire  facias,  as  the  judgment  rendered  on  the  17th  of  June  had 
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been  opened.  2.  That  the  referees'  report  on  the  1st  of  September, 
was  illegal,  as  the  case  was  tried  on  the  19th  of  August,  and  there 
was  no  adjournment,  shown  by  the  record,  either  by  the  justice  or 
the  referees.  3.  That  the  sum  found  due  did  not  appear,  except  by 
reference  to  the  body  of  the  report;  and,  4.  That  it  did  not  appear 
from  the  record  that  the  award  was  in  writing,  otherwise  than  by 
reference  to  the  award  itself.     {Digest,  347;  2  Harr.  Rep.,  74.) 

Gomegys,  contra. — 1.  The  judgment  in  New  Castle  county  was 
not  actually  opened.  2.  This  court  will  not  reverse  a  judgment 
rendered  in  New  Castle  county.  To  do  that  a  certiorari  should  be 
taken  in  New  Castle  county.  This  court  may  reverse  Justice  Wilds' 
judgment,  but  not  Justice  Fennimore's.  3.  As  to  adjournments, 
the  referees  had  the  control  of  the  case,  and  not  the  justice,  and 
they  adjourned  the  cause.     (4  Harr.  Rep.,  353,  Deputy  vs.  Betts.) 

Smithers. — Keferees  may  adjourn  a  case,  but  it  must  appear  that 
they  have  adjourned  it. 

'The  Court  reversed  the  proceedings  before  Justice  Wilds,  on  the 
third  exception,  viz :  that  although  the  adjournment  might  be  by  the 
referees,  the  record  must  show  that  there  was  such  adjournment. 

By  consent  then,  and  by  request  of  Mr.  Comegys,  the  whole  pro- 
ceedings were  reversed. 

Comegys,  for  plaintiff  below. 

Smithers.  for  defendant  below. 


MATILDA  HINESLY  vs.  EZEKIP:L  HUNN'S  Adm'r. 

A  return  of  "  lands  delivered "  on  an  elegit,  i8  a  legal  satisfaction  of  the 
judgment;  and  though  the  judgment  1^  afterwards  revived  on  a  scire 
facias  against  the  defendant  alone,  this  will  not  preclude  the  terre-tenant 
from  setting  up  such  defence. 

Fi.  fa.  and  levy  in  such  case  set  aside,  on  application  of  the  holder  of  the 
land. 

Fi.  FA.  after  sci.  fa.  d.  s.  b.,  returned  "  levied  as  per  inquisition 
annexed,  and  not  sufficient."  April  term,  1849,  rule  on  plaintiff  to 
show  cause  why  the  fieri  facias  and  return  should  not  be  set  aside. 

Judgment  was  confessed  March- 1,  1816,  against  George  M.  Har- 
rington, at  the  suit  of  Ezekiel  Hunn,  for  $262  45,  with  interest; 
the  defendant  being  then  seized  of  the  lands  now  levied  on.  G.  M. 
Harrington  conveyed  the  land  on   the  30th   of  August,   1817,  to 
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Daniel  Green.  A  writ  of  fi.  fa.  was  issued  on  the  said  judgment,, 
on  the  2d  of  March,  1820,  and  returned  "  levied,  inquiry  held  and 
sufficient."  On  the  1st  of  September,  1820,  a  writ  of  elegit  was 
issued,  which  was  returned  "  proceedings  stayed  by  order  of  plain- 
tiff." Ezekiel  Hunn  died  in  1821,  and  Ezekiel  Cowgill  became  his 
executor.  On  the  second  of  August,  1822,  an  alias  elegit  was  issued 
and  "  stayed  by  order  of  the  plaintiff,  after  notice  given  to  be 
executed."  Pluries  writ  of  elegit  was  issued  to  October  term,  1832, 
and  returned  "  land  delivered  to  plaintiff  on  the  13th  of  September, 
1832,  at  $32  21  per  annum,  as  per  inquisition  annexed,"  in  due 
form.  On  the  31st  of  August,  1835,  Daniel  Green  conveyed  the 
land  by  deed  to  Xathan  Hincsly,  sen..  On  the  6th  of  January, 
1841,  a  scire  facias  was  issued  on  the  said  judgment,  by  the  execu- 
tor of  Hunn  vs.  George  M.  Harrington,  which  was  duly  returned 
"  made  known,"  and  judgment  was  rendered  thereon  for  want  of  an 
appearance,  for  $244  43.  On  the  20th  of  April,  1848,  an  alias 
sci.  fa.  was  issued  against  the  same  defendant,  whiph  was  duly  re- 
turned "made  known  to  George  M.  Harrington,"  and  judgment 
was  again  rendered  thereon,  for  want  of  an  appearance.  On  the 
30th  of  May,  1848,  a  writ  of  fieri  facias  was  issued  out  of  this  courts 
to  execute  a  judgment  at  the  suit  of  Daniel  Green's  administrator 
vs.  Xathan  Hinesly,  under  which  this  land  was  seized,  and  after- 
M^ards  sold  on  a  venditioni  exponas  in  due  form,  to  Nathan  Hinsly, 
to  whom  the  plaintiff  conveyed  by  deed. 

Mr.  Smithers  for  Hunn's  executor,  showed  cause  against  the  rule. 

Mr.  Smithers. — The  issuing  of  the  sci.  fa.  and  judgment  thereon, 
after  the  elegit,  admitted  there  was  something  due.  Where  a  judg- 
ment is  renewed  by  sci.  fa.  against  the  original  defendant,  who  is  alive, 
it  is  not  necessary  to  make  the  terre-tenants  parties.  (11  Johns., 
513;  2  Harr.  366.)  To  a  sci.  fa.  on  a  judgment,  nothing  can  be 
pleaded  Avhich  might  have  been  pleaded  to  the  original  judgment. 
(Paine  £  Duer.,  424;  2  Johns.,  77;  4  Harr.  519;  2  Tidd,  1047;  2' 
Saund.,  62,  h.) 

In  1841  a  sci.  fa.  issued  on  this  judgment,  against  the  original 
defendant,  who  is  still  alive.  If  his  terre-tenants  wished  to  contest 
any  matter,  they  ought  to  have  come  in  and  applied  to  be  made 
parties;  but  after  a  judgment  by  default  against  the  original  defendant, 
and  after  so  great  a  lapse  of  time,  they  cannot  have  relief,  and  this 
rule  must  fail. 
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Mr.  D.  M.  Bates,  for  Mr.  Hinesly,  the  purchaser. — Mr.  Hines- 
ly  has  paid  full  value  for  the  land.  The  administrator  of  Ezekiel 
Hunn  had  taken  the  land  under  the  elegit.  What  was  the  effect  of 
the  elegit  in  1831,  and  the  delivery  of  the  land  to  the  plaintiff?  The 
execution  of  the  elegit  and  delivery  of  the  land  to  the  plaintiff, 
operates  as  a  satisfaction  of  the  judgment,  and  the  land  is  discharged 
from  its  lien.  If  lands  be  extended  on  an  elegit,  it  is  a  satisfaction 
of  the  debt.  (2  Tidd,  1037;  2  Bac.  Tit.  Execution,  Letter  D.) 
Xo  execution  after  an  elegit,  unless  nihil  has  been  returned.  (Com. 
Digest,  Execution,  H.)  If  lands  are  taken  by  elegit,  plaintiff  is 
barred  from  taking  any  other  execution.  (Impey's  Prac,  183; 
1  Selw.  536;  2  Lord  Raymond,  1-458,  Lancaster  vs.  Fielder.)  The 
taking  of  land  in  execution  on  elegit  is  payment  in  fact;  does  not 
raise  a  presumption  of  payment,  but  is  an  actual  extinguishment  of 
the  debt.  (Lav:  JAbrary,  176,  margin;  Bingham  on  Execution.) 
From  the  13th  of  September,  1832,  the  time  of  executing  the  inquiry 
on  the  elegit,  until  the  6th  of  January,  1841,  no  proceedings  were 
taken  on  the  said  judgment.  At  the  latter  date  a  fi.  fa.  was  issued. 
If,  therefore,  the  execution  of  the  elegit  discharged  the  land  fjoni 
the  lien  of  the  judgment,  how  can  the  lien  be  again  revived?  How 
can  the  land  be  charged  anew  with  the  same  lien,  without  notice  to 
an  innocent  purchaser?     (3  EawJe,  273;  1  Serg.  &  Rawle,  540.) 

The  Court  made  the  rule  absolute. 

Bates,  for  plaintiff. 
Smithers,  for  defendant. 


EGBERT  0.  PENNEWILL  vs.   JOHN  W.  CULLEN. 

What  constitutes  a  common  carrier. 

That  is  a  question  of  law. 

A  common  carrier  is  an  insurer,  except  for  inevitable  accident;  war;  or  the 

default  of  the  bailor. 
What  is  a  private  carrier. 
His  obligation  is  to  use  ordinary  care  and  diligertce  to  prevent  accident. 

This  was  an  action  on  the  case  for  damage  done  to  a  cargo  of 
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corn  freighted  by  the  plaintiff,  on  board  of  defendant's  sloop,  the 
*' Three  Sisters,"  from  Dover  landing  to  New  York.  The  declara- 
tion was  against  the  defendant,  as  a  common  carrier;  with  counts 
charging  him  as  a  private  carrier,  or  bailee. 

The  defendant  was  the  owner  of  a  new  vessel,  the  "  Three  Sisters," 
which  had  been  employed  generally  in  carrying  coal  by  contract, 
from  one  person  in  Philadelphia  to  Xew  York,  and  returning  to  Lit- 
tle Creek,  with  lime  to  the  defendant.  She  had  once  carried  by 
contract  a  load  of  grain  from  Little  Creek  to  New  York,  and  re- 
turned with  lime  to  J.  L.  Heverin;  once  a  load  of  wood  for  M.  Van- 
deusen;  a  load  of  grain  from  Cantwell's  Bridge  to  Smyrna,  by  con- 
tract, for  George  W.  Cummins;  and  there  was  also  evidence  that 
the  owner  and  master  had  severally  applied  to  the  plaintiff  and 
others  for  freight;  but  there  was  no  evidence  of  any  other  freighting 
than  above  stated. 

On  an  application  by  the  plaintiff,  the  defendant  agreed  to  take 
a  load  of  corn  from  Dover  landing  to  New  York,  at  a  certain  price 
for  freight.  In  May,  1848,  the  "  Three  Sisters "  took  the  load  in, 
being  about  2600  bushels,  a  part  of  which  (150  bushels)  was  heated 
and  partly  spoiled  when  put  on  board,  as  was  known  to  the  plaintiff. 
The  vessel  went  down  to  Little  Creek  bridge  shortly  after  high 
water,  and  passing  through  struck  upon  a  pile  not  before  known  to 
be  there.  When  she  arrived  at  New  York,  after  a  long  and  rough 
passage,  it  was  found  that  there  was  a  considerable  quantity  of  water 
in  the  hold,  by  which  alone,  or  the  wetting  and  the  bad  corn  shipped 
together,  the  cargo  was  condemned,  and  plaintiff  suffered  a  loss  on 
a  re-sale  of  $271  00. 

Mr.  D.  M.  Bates,  for  plaintiff. — The  defendant  is  liable,  first  as 
a  common  carrier;  second  as  a  private  carrier,  by  reason  of  negli- 
gence. 1.  Is  he  a  conmion  carrier?  The  criterion  is  the  holding 
the  vessel  out  for  common  employment.  (4  llarr.  Rep.,  448;  Story 
Bailm.,  sec.  495-6.)  It  is  not  confined  to  vessels  trading  on  a  par- 
ticular route.  What  is  the  mode  of  proof  of  this  employment?  The 
act  of  carrying  freights  generally.  And  a  single  act  would  be  suffi- 
cient, if  done  in  a  general  way.  Nor  is  this  varied  by  the  fact  that 
the  owner  carries  his  own  goods  as  well  as  others.  What  is  the 
proof?  The  "  Three  Sisters  "  engaged  in  carrying  for  others  before 
she  came  into  Little  Creek;  after  she  came  there,  she  carried 
freights  for  Heverin,  Vandeusen  and  others,  as  well  as  Pennewill; 
and  that  Cullen  sought  freights  from  plaintiff  as  well  as  others. 
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2.  What  is  the  obligation  of  a  common  carrier?  It  is  that  of  an 
insurer  against  every  thing  that  could  be  avoided  by  human  agency; 
every  thing  but  the  act  of  God,  such  as  lightning,  tempest,  &c.,  &e. 
The  running  on  an  unseen  and  unknown  obstruction  does  not  excuse 
this  liability,  unless  the  vessel  is  forced  there  by  tempest.  (Smith's 
Cases,  180;  1  Term  Rep.,  27;  Story  Bailm.,  528;  3  Esp.  Rep.,  127; 
21  Wend.  Rep.,  190:  1  Watts  &  Serg.,  285.) 

The  facts.  The  vessel  run  upon  a  stake  at  I^ittle  Creek  bridge, 
and  sprung  a  leak.  That  is  denied.  But  if  that  was  not  the  cause, 
what  was  it?  The  water  was  in  the  hold.  The  corn  was  spoiled 
by  it.  And  the  defendant  has  not  excused  himself  for  it,  by  any 
inevitably  necessity.    He  is,  therefore,  liable  as  a  public  carrier. 

2.  But  he  was  guilty  of  negligence,  and  therefore  liable  as  a 
private  carrier.  He  either  attempted  to  pass  the  bridge  at  an  im- 
proper time,  or  with  an  improper  vessel;  either  of  which  would  be 
negligence. 

Mr.  Smithers,  for  defendant. — This  is  a  very  important  case  in 
reference  to  the  law,  as  it  will  settle  the  character  of  vessel  owners 
in  Delaware,  trading  as  in  the  present  case.  If  we  are  common 
carriers,  we  must  excuse  ourselves  for  any  accident;  if  a  private 
carrier,  the  plaintiff  must  charge  us  by  proof  of  negligence  or  mis- 
conduct. What  constitutes  a  common  carrier;  and  what  is  the  evi- 
dence of  it?  It  must  be  of  so  general  a  character  as  to  give  any  one 
a  right  to  ship  goods  (in  the  case  of  a  vessel)  without  a  special  con- 
tract; and  such  as  makes  it  unlawful  for  the  carrier  to  refuse  gene- 
ral freights.  (2  Kent's  Com.,  598;  Story  Bail.,  495;  Angel  on 
Carriers,  68;  2  Qreetil.  Ev.  211;  2  Kelly's  Rep.,  849.) 

The  evidence  in  this  case  establishes  no  such  case. 

2.  Is  the  defendant  liable  as  a  jyrivate  carrier?  In  this  character 
he  is  liable  only  for  ordinary  neglect ;  which  the  plaintiff  must  prove. 
Ordinary  neglect  is  the  want  of  such  care  as  a  prudent  man  com- 
monly takes  of  his  own  goods.  (Ang.  on  Corp,  §  10,  11;  Ibid,  §  45- 
6-7.)  A  private  carrier,  for  hire,  is  not  liable  as  a  common  carrier, 
unless  by  contract  he  expressly  takes  upon  himself  the  duty  of  a 
common  carrier.  (2  Kelley's  Rep.,  349.)  No  negligence  in  this 
case  is  proved;  the  accident  which  befel  this  vessel  did  not  arise 
from  any  want  of  skill  or  prudence.  As  common  carriers,  we  would 
be  excused  only, — 1.  by  the  act  of  God,  or  inevitable  necessity;  2, 
by  act  of  the  public  enemies;  3.  by  the  act  of  the  plaintiff  himself. 

This  accident  falls  within  the  first  class,  inevitable  necessity.     It 
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is  not  necessary  that  this  should  be  entirely  apart  from  human 
agency;  if  the  proximate  cause  be  a  natural  accident,  not  produced 
by  man,  such  as  an  obstruction  suddenly  produced  by  natural  causes. 
(2  Kent's  Com.,  589;  3  Ibid,  216-17;  Story  Bail,  §  512;  2  Greenl. 
Ev.,  §  219;  Angel  on  Carriers,  180.)  The  immediate  cause  of  this 
accident  was  a  post  under  the  abutment  of  the  bridge,  which  had 
been  suddenly  forced  out  into  a  dangerous  position,  by  the  settling 
of  the  abutments.  This  was  wholly  unknown  to  any  of  the  vessel 
owners  navigating  the  creek.  2.  The  defendant,  though  a  common 
carrier,  is  excused  because  of  the  defective  quality  of  the  corn  shipped 
in  this  case,  a  portion  of  which  was  heated  when  shipped,  and  being 
mixed  with  the  cargo  generally,  injured  and  spoiled  the  whole.  (2 
Greenl.  Ev.,  §  220;  Angel  on  Carriers,  §  210.) 

Mr.  Layton,  for  defendant. 

Mr.  Bates  replied. 

By  the  Court. — 1.  The  defendant's  liability  as  a  common  carrier. 
What  constitutes  a  common  carrier  is  a  question  of  law;  whether 
the  defendant  comes  within  that  definition,  is  a  question  of  fact  for 
the  jury.  A  correct  definition  of  common  carrier  is  given  in  the 
case  of  McHenry  vs.  The  Railroad  Company,  4  Harr.  Rep.,  448. 

The  jury  will  decide  upon  the  proof,  whether  the  defendant  held 
himself  out  to  the  public  as  engaged  in  the  business  of  a  common 
carrier.  It  is  not  necessary  that  his  trips  should  be  regular  between 
the  same  points  or  places.  If  engaged  in  the  business  of  carrying 
grain  for  others  generally  to  and  from  any  point,  he  is  liable  as  a 
common  carrier.  But  if  the  defendant  kept  his  vessel  for  his  own 
use,  he  would  not  be  liable  as  a  common  carrier,  even  if  he  charter- 
ed or  hired  his  vessel  to  another  by  special  agreement. 

The  liability  of  a  common  carrier  is  that  of  an  insurer  against 
every  thing  except  inevitable  accident,  usually  called  the  act  of  God ; 
public  enemies,  and  the  plaintiff's  own  default.  By  the  act  of  God, 
is  meant  lightning,  tempest,  other  natural  causes,  beyond  human 
control.  The  question  in  such  case,  is  not  one  of  diligence  or  neg- 
ligence, but  of  human  ability.  If  a  vessel  strike  on  a  rock  or  shoal 
not  hitherto  known,  the  master  is  excused;  but  if  it  was  known  or 
laid  down  on  any  chart,  it  is  an  accident  that  might  have  been 
avoided,  and  the  defendant  is  liable. 

The  default  of  the  plaintiff.  If  the  injury  or  loss  arose  from  de- 
fective or  damaged  corn  when  shipped,  the  defendant  though  a  com- 
mon carrier,  is  excused. 

VOL.  5.  31 
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2.  The  defendant's  liability  as  a  private  carrier.  A  private  car- 
rier is  one  who,  without  being  engaged  in  such  business  as  a  public 
employment,  undertakes  to  deliver  goods  in  a  particular  case,  for 
hire  or  reward.  As  such,  the  defendant  was  bound  to  furnish  a 
tight  good  vessel,  suitable  to  that  navigation,  and  to  provide  a  com- 
petent master.  This  results  from  his  obligation  to  use  ordinary 
care  and  diligence  to  prevent  accident;  such  care  as  a  prudent  man 
would  ordinarily  take  of  his  own  goods. 

It  is  alledged  that  on  the  arrival  of  this  cargo  at  New  York,  it 
was  very  wet,  the  vessel  having  taken  much  water.  If  this  be  so, 
it  will  be  for  the  jury  to  decide  where  or  how  this  water  was  taken 
in.  If  taken  in  by  reason  of  running  on  a  hidden  post,  at  the  bridge, 
not  known  to  persons  navigating  there,  the  defendant,  as  a  private 
carrier,  would  not  be  liable,  if  he  afterwards  used  due  care  and  pre- 
caution to  save  the  corn  from  the  effects  of  such  accident. 

If  the  water  was  not  taken  in  by  reason  of  this  accident,  but  was 
a  consequence  of  the  leaky  vessel,  or  the  master  allowed  an  improper 
collection  of  bilge  water  by  any  neglect,  or  from  defectiveness  of 
pumps,  the  defendant  would  be  liable. 

The  measure  of  damages  would  be  the  depreciation  in  price  of 
the  corn,  by  reason  of  the  injury. 

Verdict  for  plaintiff,  $63  41. 

Bates  and  Bates,  jr.,  for  plaintiff. 

Smithers  and  Lay  ton,  for  defendant. 


PUBLIC  ROAD. 
Petitioners  for  a  public  road  are  not  proper  commissioners. 

In  the  matter  of  a  road  return  in  Kent  county. 

On  the  petition  of  sundry  persons,  praying  an  order  to  change 
the  course  of  a  certain  public  road,  and  a  return  changing  the  road 
accordingly;  it  was  excepted  to  this  return,  that  four  of  the  five 
freeholders  appointed  were  petitioners  for  the  road,  and  therefore 
not  impartial. 

The  return  was  set  aside  for  this  cause. 
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ANDREW  J.  CLARK  vs.  THE  CITY  OF  WILMINGTON. 

The  city  corporation  in  lawfully  grading  and  opening  streets,  according  to 
the  city  plan,  is  not  liable  for  damages  by  draining  the  water  on  adja* 
cent  lots;  except  in  case  of  obstructing  a  natural  stream. 

This  was  an  action  for  any  injury  done  by  the  grading  and  ex- 
tension of  Fifth  and  Spruce  streets,  in  Wilmington,  by  which  the 
plaintiff's  cellars  were  flooded,  his  goods  damaged,  and  the  health  of 
his  family  impaired. 

The  plaintiff  was  the  owner  of  lots  on  Fifth  and  Spruce  streets, 
the  grading  of  which  streets  raised  them  several  feet  above  the  na- 
tural level  of  the  ground,  and  caused  a  pond  of  water  to  collect  iu 
the  lot  opposite  to  plaintiff's  premises,  which  was  a  very  offensive 
nuisance,  and  which  it  was  alledged,  penetrated  through  the  street 
and  ran  into  his  cellar.  The  city  at  first  put  a  trunk  through  Spruce 
street  to  run  the  pond  off;  but  on  complaint  by  the  owners  of  the 
lots  below,  they  had  this  trunk  removed.  The  consequence  was  a 
collection  of  water  on  the  lot  above,  which  had  no  means  of  escape 
otherwise  than  by  evaporation. 

It  was  contended  that  the  city  was  bound  to  make  the  streets  so 
as  not  to  injure  the  plaintiff;  as  much  so  as  an  individual  is  bound 
to  use  his  own  property,  so  as  not  to  prejudice  his  neighbor;  that  if 
a  man  dam  water,  even  on  his  own  premises,  so  that  by  the  leakage 
of  the  water  through  the  dam  it  injures  another,  he  is  liable  for 
damages;  and  the  same  where  he  obstructs  the  natural  flow  of  water 
to  another's  injury. 

The  Court  charged  the  jury  that  in  respect  to  the  civil  action 
of  the  corporate  authorities  of  the  city  (as  distinct  from  political 
action)  this  municipal  corporation  is  liable  as  a  private  corporation, 
or  an  individual  would  be,  for  the  consequences  of  any  illegal  act  of 
theirs,  or  the  neglect  of  any  duty;  but  the  question  was,  whether 
the  corporation  had  a  right  to  open  these  streets  as  it  did  open 
them,  and  was  bound  to  remove  this  injurious  or  offensive  pool, 
caused  by  the  grades  of  the  new  streets. 

The  power  of  the  city  council,  under  the  law,  and  the  city  ordi- 
nances, extends  to  opening  these  new  streets,  according  to  the  city 
plan.  The  owners  of  lots  hold  them  subject  to  this  plan  and  pow- 
er, and  are  bound  to  build  in  conformity  with  that  plan.  Hence 
the  necessity  of  applying  to  the  regulators   for   building  directions, 
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The  opening  of  new  streets  is  for  the  benefit,  and  usually  on  the  ap- 
plication of  adjoining  lot  holders,  and  they  must  take  this  benefit, 
with  its  disadvantages;  at  least  such  injuries  as  are  incident  to  the 
proper  opening  of  the  streets.  The  collection  of  water  on  lots  which 
are  below  the  grades  of  new  streets,  is  inevitable,  and  excepting  the 
case  of  a  running  stream,  the  city  would  have  no  power,  and  is  not 
legally  bound,  to  provide  for  drawing  off  this  water.  They  would 
not  have  the  power;  because  a  tunnel  to  draw  it  off  of  one  man's 
lot,  would  only  put  it  on  another's;  and  a  continued  tunnel  from 
every  such  lot  to  the  river  below  the  street  grades,  would  be  next 
to  impossible,  even  if  the  city  had  a  right  to  enter  on  private  prop- 
erty to  make  such  tunnels.  The  nuisance  is  not  in  the  street,  but 
on  the  lot;  and  the  remedy  is  by  raising  the  lot  to  a  level  with 
the  street,  which  the  city  is  not  bound  to  do.  The  corporation  may 
be  bound  to  dispose  of  water  above  or  upon  the  city  grades;  which 
may  be  done  on  a  general  plan  by  gutters  and  sewers;  but  it  is  not 
bound  to  drain  ponds  which  collect  on  private  property  below  those 
grades,  without  any  illegal  act  or  neglect  of  theirs. 

It  was  for  the  jury  to  decide  then,  whether  the  defendants  had 
power  to  open  Fifth  and  Spruce  streets,  in  the  manner  they  had 
been  opened;  and  whether  the  material  used  in  raising  and  making 
these  streets  was  suitable  and  proper;  if  so,  they  were  not  liable  to 
the  plaintiff's  action;  otherwise,  they  were  bound  for  the  damages 
he  had  sustained. 

Verdict  for  defendant. 

Patterson,  for  plaintiff. 

Huffington  and  Whiteley,  for  defendants. 
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JAMES  C.  HOW  vs.   THE  CHESAPEAKE  AND  DELAWARE 
CANAL  COMPANY. 

Manner  of  striking  juries  at  bar. 

M.  sold  to  the  canal  company  a  part  of  his  farm  to  be  flooded,  received  the 
price,  and  bound  himself  to  convey  when  called  on.  The  company  took 
possession,  by  flooding  it,  and  continued  so  to  use  it.  M.  afterwards  sold 
his  farm  to  H.,  without  reserving  the  part  so  flooded.  H.  brought  his  ac- 
tion against  the  canal  company,  for  continuing  to  flood  the  land.  Seld, 
that  he  could  not  recover. 

A  certificate  of  survey  of  land  for  the  use  of  a  canal,  with  the  owner's  re- 
ceipt for  its  value,  is  a  good  defence  to  an  action  for  damages  for  so 
using  it. 

Any  entry  upon  another's  land,  without  title  or  authority,  makes  the  party 
liable  to  damages;  but  the  amount  thereof  depends  on  the  damage  actually 
done. 

If  such  entry  in  fact  increases  the  value  of  the  property,  the  owner  cannot 
recover  any  more  than  nominal  damages. 

Case.  In  this  case  the  question  arose  as  to  the  mode  of  challeng- 
ing Jurors. 

The  plaintiff  passed  the  panel  without  challenge;  the  defendant 
struck  a  juror,  and  the  plaintiff  then  struck  one  of  the  jurors  origi- 
nally drawn.  The  defendant's  counsel  objected  to  this,  saying  that 
the  plaintiff,  by  passing  the  original  panel,  had  waived  his  right  of 
challenging  any  except  the  newly  drawn  jurors;  and  if  he  could  now 
be  permitted  to  go  back  to  the  jurors  first  drawn,  he  would  throw 
the  first  challenges  all  upon  the  defendant,  and  make  his  own  chal- 
lenges from  the  panel  thus  corrected. 

T]ie  Court  said: — The  act  of  assembly  (sec.  4,)  gives  to  each  party 
the  right  to  challenge,  without  cause,  any  juror  drawn,  not  exceed- 
ing three  in  number;  without  designating  the  order  or  mode  of  ex- 
ercising this  right.  If  the  plaintiff  is  required  to  exhaust  his  right 
before  the  defendant  strikes,  he  has  no  opportunity  to  challenge  the 
newly  drawn  jurors;  if  he  is  allowed  to  strike  consecutively  with 
the  defendant,  and  passes  the  panel  without  objection,  the  exercise 
•of  the  full  challenge  after  the  defendant  has  struck,  would  give  him 
an  improper  advantage.  The  first  section  of  the  act  {Digest,  113,) 
points  out  the  manner  of  striking  special  juries,  each  party  being 
required  to  exercise  the  right  alternately,  by  striking  one  juror. 
Applying  this  mode  to  the  present  case,  with  a  proper  construction 
of  the  act,  we  think  the  proper  mode  of  striking  is  alternately,  each 
party  striking  one  juror,  and  the  neglect  of  either  party  to  strike  ii; 
turn,  is  a  waiver  of  his  right  for  that  one  challenge;  his  remaining 
challenges  to  be  made  out  of  the  whole  panel,  those  originally  drawn, 
and  substitutes  drawn  in  place  of  those  challenged  by  either  party. 
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This  was  an  action  against  the  canal  company  for  overflowing  the 
plaintiff's  land.  The  plaintiff  was  the  owner  of  a  farm  on  the  south 
side  of  the  canal,  a  part  of  which,  (eight  or  nine  acres)  is  overflowed 
by  the  waters  of  the  canal.  A  part  of  this  (six  or  seven  acres)  had 
been  flooded  ever  since  the  canal  was  opened;  which  was  done  by 
agreement  of  purchase  between  the  company  and  Thomas  Mulford, 
the  then  owner.  This  agreement  was  in  writing;  the  consideration 
was  paid;  and  Mulford  stipulated  to  execute  a  deed  conveying  the 
title  when  called  on.  He  never  executed  the  deed,  but  afterwards 
conveyed  the  whole  farm,  including  the  part  so  overflowed,  to  Mr. 
How.  In  regard  to  another  part  of  the  land  flooded,  the  defence 
was  that  it  was  authorized  by  the  plaintiff  himself,  and  paid  for  by 
the  defendants.  That  acre  was  dry  and  used  by  the  company  to 
mend  the  canal  banks;  was  measured  by  a  surveyor,  and  the  plaintiff 
gave  a  receipt  for  it  in  these  words : — 

August  13,  1839.  Certificate  by  John  D.  Dilworth,  that  a  piece 
of  land  broken  by  Chesapeake  and  Delaware  Canal  Company,  on 
the  estate  of  Eev.  J.  C.  Howe,  measures  ninety-eight  hundredths  of 
an  acre. 

August  22,  1839.  Received  of  the  Chesapeake  and  Delaware 
Canal  Company  $392,  in  full  of  the  above  survey. 

Jas.  C.  How. 

As  to  the  residue  of  the  land  flooded,  the  defence  insisted  that  the 
plaintiff  was  not  only  not  injured  by  such  flooding,  but  was  greatly 
benefitted  by  having  a  water  front  to  his  land,  which  made  it  valua- 
ble for  wharves  and  commercial  facilities. 

The  Court  charged  the  jury,  that  if  the  defendants  were  in  the 
occupation  and  possession  of  the  six  or  seven  acres  before  the  con- 
veyance to  How;  having  paid  for  the  same,  under  an  agreement 
for  a  deed;  and  had  continued  in  possession  until  this  suit  was 
brought;  the  plaintiff  could  not  recover  any  damages  for  the  con- 
tinued flooding  of  that  portion.  As  to  the  acre  dug  upon  by  the 
defendants,  the  jury  must  construe  the  receipt  of  plaintiff,  in  con- 
nection with  the  other  evidence;  and  if  they  thought  the  flooding  of 
that  acre  was  inconsistent  with  any  rights  which  that  receipt  con- 
ferred, this  might  be  a  subject  for  assessing  damages.  As  to  this, 
and  as  to  any  other  land  overflowed,  the  rule  of  damage  would  be 
the  actual  injury  the  party  had  sustained.  The  law  implies  some 
injury  from  any  unlawful  entry  upon,  or  use  of  the  land  of  another; 
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and  therefore  if  any  land  which  plaintiff  was  in  the  poEsession  of 
had  been  overflowed  by  defendants'  canal,  he  must  recover  some 
damages,  even  though  he  was  benefitted  by  the  flooding;  but  as  to 
any  other  than  nominal  damages,  it  must  depend  upon  actual,  and 
not  constructive  injury,  taking  into  consideration  the  benefits  as 
well  as  the  disadvantages  of  the  act  complained  of. 

The  case  was  very  fully  argued  by  Whiteley  and  Rodney  for  plain- 
tiff, and  Gray  and  Bayard  for  defendants;  the  trial  occupying  two 
days. 

Booth,  Chief  Justice. — This  is  an  action  on  the  case  for  a  nui- 
sance, in  overflowing  the  land  of  the  plaintiff,  for  which  he  seeks  to 
recover  a  compensation  in  damages.  The  defendants  plead  the 
general  issue  "  not  guilty,"  which  is  a  denial  of  every  allegation 
material  or  essential  to  the  plaintiff's  right  of  recovery,  and  throws 
the  whole  burden  of  proof  upon  the  plaintiff.  He  must,  therefore, 
sliow  by  sufficient  and  satisfactory  evidence  to  the  jury — 1.  That 
he  was  not  only  the  owner,  but  in  the  actual  possession  of  the  land 
overflowed,  at  the  time  the  alledged  injury  was  committed.  2.  That 
the  injury  was  caused  by  the  wrongful  act  of  the  defendants,  and  in 
the  manner  set  forth  in  the  declaration.  3.  That  he  has  sustained 
damages,  and  that  they  are  the  natural  result  of  the  overflowing  of 
his  land. 

1.  It  appears  that  the  water  was  let  into  the  Chesapeake  and 
Delaware  Canal,  sometime  in  the  summer  of  1828  or  1829,  and  that 
since  that  period,  a  portion  of  the  land  now  claimed  by  the  plaintiff 
has  been  overflowed;  that  the  whole  tract  of  land  then  belonged  to 
and  was  in  the  possession  of  Thomas  Mulford;  and  that  six  acres 
and  fifteen  perches  were  overflowed  by  the  canal  company,  .with  his 
consent. 

On  the  21st  of  November,  1833,  he  executed  an  instrument  of 
writing  to  the  canal  company  under  his  hand,  in  these  words : — 

St.  Georges,  November  21,  1833.  Received  of  the  Chesapeake 
and  Delaware  Canal  Company  $88  02,  in  full  for  damage  for  flood- 
ing six  acres  and  fifteen  perches  of  land  on  my  farm,  lying  on  the 
south  east  side  of  the  Chesapeake  and  Delaware  Canal,  immediately 
west  of  the  Lock,  at  St.  Georges,  being  a  part  of  a  farm  late  of 
Thomas  McDonough,  and  for  which  I  will  at  any  time  give  to  said 
company  a  title,  on  condition  they  pay  for  the  deed.  This  payment 
includes  all  damages  that  has  heretofore  been  done,  or  which  may 
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hereafter  be  done  said  farm  by  water  held  as  high  as  the  present 
works  will  contain, 

TliOS.    MULFORD. 

The  only  reasonable  construction  that  can  be  given  to  this  paper 
is — 1.  That  $88  62  were  paid  by  the  defendants,  and  received  by 
Mulford,  in  full  satisfaction  for  flooding  six  acres  and  fifteen  perches 
of  his  land.  2.  That  he  will  convey  the  title  to  the  company  of 
the  six  acres  and  fifteen  perches,  they  paying  for  the  deed  of  con- 
veyance. 3.  That  the  payment  of  $88  16,  was  in  full  satisfaction  for 
all  damage  done  before  the  date  of  the  agreement,  or  which  might 
thereafter  be  done  to  the  land,  by  the  waters  of  the  canal  held  as 
high  as  the  works  of  the  canal  would  then  contain.  By  this  agree- 
ment the  company  were  put  in  the  possession  of  six  acres  and  fifteen 
perches,  as  forming  part  of  the  canal,  and  have  been  in  possession 
until  this  time.  The  canal  company  could  at  any  time  have  en- 
forced a  specific  performance  of  the  contract,  without  applying  to 
the  Court  of  Chancery.  This  is  not  the  grant  of  an  easement,  but 
the  conveyance  of  an  equitable  title  to  the  six  acres  and  fifteen 
perches.  The  plaintiff  contends  that  he  is  a  purchaser  for  a  valua- 
ble consideration,  without  notice.  If  the  canal  company  had  the 
canal  made,  the  waters  of  the  canal  covered  the  land;  and  it  was 
thus  used  as  a  part  of  the  canal;  the  plaintiff  had  notice.  Any  state 
of  facts  that  would  put  a  reasonable  man  upon  due  inquiry,  is  evi- 
dence of  notice.  Plaintiff  purchased  January  21,  1835,  between 
six  and  seven  years  after  the  defendants  were  in  possession.  He 
silently  acquiesced,  from  all  that  appears  in  this  case,  until  he  com- 
menced his  present  suit;  and  although  the  value  of  his  land  is  said 
to  be  enhanced  by  reason  of  the  waters  of  the  canal  overflowing  the 
six  acres  and  fifteen  perches,  he  complains  of  this  overflow  as  a  nui- 
sance, and  seeks  to  recover  damages;  when  if  the  alledged  nuisance 
were  removed,  that  is,  if  the  waters  were  shut  off  by  an  embank- 
ment, his  land  would  be  deteriorated  in  value.  It  results  then,  that 
the  plaintiff  was  not  in  possession  of  the  six  acres  and  fifteen  perches, 
and  therefore,  he  cannot  recover  for  any  injury  done  to  that  part 
of  the  land. 

As  to  the  paper  signed  by  plaintiff,  acknowledging  the  receipt  of 
$392,  for  ninety-eight  hundredths  of  an  acre.  It  is  left  to  the  jury 
to  decide  from  the  paper  and  the  other  facts  in  the  case,  whether 
the  plaintiff  intended  to  sell  the  ninety-eight  hundredths  of  an  acre. 
If  he  did,  he  cannot  recover  for  any  injury  to  it.    Plaintiff  put  de- 
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fendants  into  possession.     Has  any  thing  been  done   to  determine 
the  possession? 

2.  Suppose  the  plaintiff  has  proved  himself  in  possession  of  all 
the  land  overflowed,  except  six  acres  and  fifteen  perches,  then  he  is 
l)ound  to  show  that  the  land  was  injured  by  being  flooded;  and 
that  the  injury  was  caused  by  the  wrongful  act  of  defendants,  in 
the  manner  set  forth  in  the  narr.  This  is  a  question  which  is  left 
to  the  jury. 

Damages.  These  are  with  the  jury.  Their  judgment  in  this  re- 
spect is  regulated  by  the  rules  of  law,  and  the  evidence  before  them. 
The  true  measure  is  the  actual  injury  done  to  the  plaintiff's  posses- 
sion, by  depriving  him  of  the  use  of  the  land  for  agricultural  pur- 
poses. The  value  of  the  land  for  such  purposes,  is  limited  to  the 
time  between  the  1st  of  January,  1848,  and  the  commencement  of 
this  suit.  The  law  presumes  some  damage  from  any  wrongful  act 
of  one  person  to  the  possession  of  another.  From  any  unlawful 
entry  on  a  man's  land,  the  law  implies  damage.  Upon  the  same 
principle,  the  law  implies  damage  from  unlawfully  flooding  the  land 
of  another.  But  in  all  these  cases,  unless  an  actual  injury  and  loss 
to  the  plaintiff  is  proved,  the  defendant  is  answerable  only  in  nominal 
damages.  If  from  the  evidence  it  appears,  that  the  land  has  been 
enhanced  in  value  by  the  overflow  of  the  water  of  the  canal,  to  a 
greater  extent  than  any  injury  that  has  happened  to  the  plaintiff  by 
the  overflow,  he  is  not  entitled  to  more  than  nominal  damages,  and 
costs. 

Verdict  for  plaintiff — damages  $9  G2. 

Whiteley  and  Rogers,  for  plaintiff. 
Gray  and  Bayard,  for  defendants. 


MEREDITH  vs.  SAXBOR^. 

Where  the  prothonotary  entered  a  reference  of  a  cause,  in  terms  larger  than 
the  written  submission  of  the  parties,  the  court  set  aside  the  award  and 
corrected  the  entry  of  reference. 

They  also  set  aside  another  award  for  want  of  due  notice  of  hearing,  and 
required  the  parties  to  agree  to  the  substitution  of  another  reference. 

Rule  to  show  cause  why  an  award  should  not  be  set  aside. 
VOL.  V.  32 
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The  parties  in  this  ease  by  consent  and  rule  of  court,  referred  this 
case  to  arbitrators  of  their  own  choosing.  The  reference  was  in 
writing,  at  the  November  term,  1848,  of  all  matters  in  controversy 
in  the  cause  between  the  parties,  and  was  entered  as  a  reference  of 
all  matters  in  controversy  between  the  parties  in  the  cause.  The 
parties  met  and  the  referees  awarded  for  the  plaintiff. 

At  the  May  term,  1848,  the  defendant  moved  to  set  aside  the 
award  and  the  reference,  on  the  ground  that  the  rule  of  reference 
was  larger  than  the  submission,  and  the  court  set  the  award  aside, 
but  refused  to  set  aside  the  reference. 

The  referees  met  again  at  the  instance  of  a  creditor  of  the  plain- 
tiff, who  gave  the  defendant  six  days'  notice  of  the  hearing.  He 
did  not  appear,  and  the  referees  again  awarded  for  the  plaintiff. 

At  the  Kovember  term,  1849,  the  defendant  again  moved  to  set 
the  award  aside,  for  want  of  notice,  as  the  submission  did  not 
specify  a  shorter  notice  of  trial  than  the  practice  of  the  court, 
which  is  ten  days,  allows.  2.  That  the  notice  of  trial  was  given 
and  time  fixed,  not  by  either  party,  but  by  a  creditor  of  the  plain- 
tiff, who  was  a  brother  of  one  of  the  referees;  and  3.  Because 
the  original  submission  being  at  the  November  term,  1848,  one  of 
its  conditions  was,  that  the  award  should  be  made  to  the  next  term, 
and  not  after ;  and  though  the  court  might  impose  terms  in  reference 
to  mere  matters  of  irregularity  of  proceeding,  by  approving  the 
award,  unless  the  party  consented  to  such  terms,  yet  this  could  not 
be  done  in  any  matter  involving  the  power  of  action  which  this  does, 
the  power  of  the  referees  being  necessarily  limited  by  the  submis- 
sion to  the  return  term  of  the  reference. 

The  Court  set  aside  the  award  for  want  of  notice  of  the  exparte 
rule,  and  required  the  parties  to  agree  to  the  substitution  of  another 
referee  in  place  of  James  N.  Sutton.  If  plaintiff  will  not  consent, 
the  reference  to  be  struck  out;  if  the  defendant  refuse  to  agree,  the 
reference  to  stand. 


JOSEPH  LLOYD  vs.  JOSHUA  T.  SEAL. 

When  arbitrators  are  good  witnesses,  and  to  what  extent,  in  proceedings  or 
investigations  upon  their  awards. 

This  was  an  action  on  an  award.    Plea,  non-assumpsit. 
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One  of  the  referees  was  called  as  a  witness  to  support  the  award, 
and  objected  to. 

Mr.  Bayard. —  It  is  well  settled  in  this  State,  that  an  arbitrator 
cannot  be  examined  to  prove  his  own  authority,  or  to  support  his 
own  award.    It  would  be  exceedingly  dangerous. 

For  many  purposes  a  referee  may  be  examined,  but  not  to  sustain 
his  own  authority,  or  to  support  the  award.  No  more  can  a  juror 
be  called  to  support  or  to  impeach  his  verdict;  nor  a  judge  his  de- 
cision. 

Mr.  Patterson. —  In  the  case  of  Pierson  vs.  Shaw,  at  this  term, 
the  court  allowed  the  arbitrators  to  prove  what  was  before  them. 

It  is  the  policy  of  the  law  to  open  the  means  of  full  investigation, 
so  as  to  do  justice.  The  arbitrators  may  be  important  witnesses, 
apart  from  their  character  as  referees,  and  their  evidence  might  thus 
be  excluded.  These  referees  were  the  material  witnesses  in  the  caBe> 
as  well  as  the  referees. 

But  arbitrators  have  frequently  been  examined  in  our  practice. 
(4  Harr.  Rep.,  234;  Billing's  Law  of  Awards,  219.) 

The  Court  confined  the  argument  to  the  questions,  whether  the 
arbitrator  could  be  examined  to  prove  his  own  authority,  that  is, 
the  submission  to  him ;  or  in  support  or  opposition  to  his  award. 

In  the  case  put  of  an  arbitrator  having  knowledge  of  the  facts  as 
a  witness,  his  becoming  a  referee  would  not  prevent  his  being  a  wit- 
ness. So  in  an  action  not  on  the  award,  a  referee  might  prove  ad- 
missions of  the  parties,  as  any  other  person,  who  heard  the  admis- 
sions might  prove  them.  (Slack  vs.  Buchannan,  Peak's  N.  P.) 
So  where  the  submission  was  made  a  rule  of  court,  arbitrators  have 
been  allowed  to  prove  what  was  before  them;  but  this  was  on  an  ob- 
jection to  the  confirmation  of  the  award  by  the  court.  (4  Harr. 
Rep.,  234.) 

But  as  to  awards  not  made  under  rule  of  court;  and  where  an 
action  is  brought  upon  that  award,  the  referees  are,  upon  grounds  of 
public  policy,  incompetent  witnesses  to  prove  the  submission  to  them, 
or  to  sustain,  or  destroy  their  award. 

The  plaintiff  was  nonsuited. 

Patterson,  for  plaintiff. 
Bayard,  for  defendant. 
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BURTOX  JOHNSOX  vs.   CALEB  S.  LAYTOX. 

In  proceedings  by   attachment,  the   record  must   show   how  the  notice  was 

given. 
It  is  not  enough  to  state  that  it  was  given  "  according  to  law." 
This  objection  is  valid  in  proceedings  against  a  garnishee. 

Certiorari  to  Justice  Russell, 

The  record  showed  an  action  on  account  by  C.  S.  Layton  vs.  Ebe 
Tyre,  commenced  by  warrant  of  attachment  for  $33  40,  returnable 
the  19th  of  May,  1848;  attachment  returned  "no  goods,"  and  sum- 
moned Burton  Johnson,  as  garnishee.  Five  notices  made  out  by 
the  justice,  under  hand  and  seal.  May  83,  1848,  one  posted  in  his 
office  and  four  delivered  to  constable,  to  be  posted  "  as  by  law  re- 
quired," and  Friday,  January  33,  appointed  for  hearing.  Judg- 
ment against  Tyre  for  $33  40.  The  constable  made  affidavit  that 
he  posted  the  notices  "as  the  law  required."  Burton  Johnson, 
garnishee,  appeared  and  pleaded  "no  goods;"  and  both  parties 
claimed  a  trial  by  referees.  Trial,  report  and  judgment  against 
the  garnishee  for  $35  37.    Appeal  taken. 

The  exceptions  were: — 1.  That  judgment  was  rendered  against 
Tyre  before  the  expiration  of  a  month  from  the  return  of  the  attach- 
ment. (Code,  355.)  3.  Because  the  notices  of  attachment  were 
not  posted,  as  required  by  law.  (Ibid.)  3.  Because  the  constable 
does  not  prove  such  posting. 

Mr.  Cullen. —  The  record  does  not  show  proper  notices.  It  is  not 
enough  for  the  record  to  state  that  they  were  made  out  according 
to  law;  the  court  is  to  judge  of  that,  and  not  the  justice;  and  the 
record  should  show  how  it  was  done.      It   cannot   be   presumed   in 
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favor  of  a  record.  A  presumption  is  made  in  favor  of  an  oath,  when 
it  appears  that  any  oath  was  administered;  but  this  is  by  force  of 
an  act  of  assembly.  Without  that  act  the  form  of  the  oath  would 
have  to  be  shown.     {Digest,  349;  Code,  355.) 

Layton,  jr. —  1.  Tho  presumption  would  be  that  the  magistrate 
did  his  duty.  2.  The  exception  does  not  affect  the  judgments  against 
Johnson,  the  garnishee.    It  is  only  against  Ebe  Tyre. 

CuUen. —  It  is  all  one  proceeding.  An  error  in  any  part  affects 
the  whole.  No  judgment  can  be  rendered  against  the  garnishee, 
without  a  valid  judgment  against  the  principal. 

If  the  garnishee  cannot  except  to  the  judgment  against  the  prin- 
cipal, he  could  have  no  relief  if  the  original  debtor  does  not  sue  out 
the  scire  facias. 

Laytun,  sen. —  It  has  been  decided  that  a  third  party  cannot  take 
exception  to  proceedings  against  other  parties.  {Newcomb  vs.  Ste- 
venson; Rodney  et  al.  vs.  Joshua  Lamh.) 

Cullen. —  That  was  a  case  where  third  persons  undertook  in  an 
appeal  to  question  the  regularity  of  a  judgment  between  other  parties,. 
without  certiorari.  This  is  the  case  of  a  garnishee  in  a  certiorari,, 
which  brings  up  the  judgment  against  the  principal,  as  well  as- 
against  himself,  impeaching  the  regularity  of  that  judgment.  The 
plea  of  the  garnishee  puts  in  issue  the  original  judgment;  the  writ 
of  certiorari  applies  to  the  whole  case.  If  the  garnishee  had  ap- 
pealed, it  would  open  the  original  judgment  as  well  as  the  judgment 
against  himself.  Even  special  bail  may  defend  the  claim  against 
his  principal. 

By  the  Court. 

Harrington,  Judge. —  The  proceeding  by  attachment  is  to  com- 
pel an  appearance;  or  substituting  a  certain  form  of  notice  for  a 
summons,  to  dispense  with  the  appearance  and  procure  judgment 
without  it.  It  is,  therefore,  necessary  that  the  record  should  show- 
that  this  substitute  for  that  which  in  other  actions  is  essential  to  the 
validity  of  any  judgment,  was  secured;  and  the  provisions  of  the 
act  complied  with.  It  is,  that  five  notices  of  a  prescribed  form  were 
posted  in  certain  places ;  and  "  on  proof  of  such  notice  being  made  " 
the  authority  is  given  to  render  judgment.  The  notices  may  be 
posted  by  the  constable  or  by  the  plaintiff;  but  in  the  latter  case 
proof  thereof  must  be  made  by  a  credible  witness,  and  in  the  for- 
mer by  the  constable  himself.    It  is  matter  of  evidence,  to  be  judged 
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of  by  the  justice;  and  if  the  record  show  that  such  proof  was  made, 
either  by  the  statement  of  that  fact  by  the  justice  in  making  up  his 
record,  or  by  the  return  of  the  constable,  verified  by  oath,  we  should 
consider  it  sufficient.  But  if  the  justice  do  not  state  that  such  proof 
was  made;  and  we  have  to  look  back  to  the  return  of  the  constable, 
it  will  be  insufficient,  unless  it  shows  in  itself  that  the  requirements 
of  the  law  were  complied  with.  If  the  justice  says  that  proof  of 
setting  up  notices  was  made  according  to  law,  it  will  be  sufficient, 
for  he  is  made  the  judge  of  that  matter,  and  of  the  credibility  of 
the  witness  by  whom  it  is  proved;  but  if  the  constable  return  only 
that  notice  was  set  up  according  to  law,  it  will  be  insufficient,  unless 
he  state  when  and  where  set  up;  for  he  is  not  to  judge  of  that  mat- 
ter. In  this  respect  it  is  like  his  return  of  service  to  a  summons; 
it  would  not  be  sufficient,  though  sworn  to,  for  him  to  return  served 
according  to  law,  but  he  must  state  whether  the  service  was  personal, 
or  by  leaving  a  copy  at  the  defendant's  place  of  abode. 

This  record  is,  therefore,  imperfect  in  this  respect;  and  the  judg- 
ment must  be  reversed. 

Mr.  CuUert,  for  plaintiff. 

Mr.  Lay  ton  and  Layton,  jr.,  for  defendant. 


EDWARD  WOOTTEX,  Ex"r.  of  P.  EOBINSOX  vs.  X.  P.  HARRIS. 

EDWARD   WOOTTEX  vs.   X.    P.    HARRIS. 

X.  P.  HARRIS,  use  of  COXOWAY  vs.  SMITH. 

W.  sued  out  a  fi.  fa.  attachment  against  H.  and  laid  it  in  the  hands  of  S., 
who  died  before  answer.  An  alias  was  then  laid  in  the  hands  of  the 
executor  of  S.,  and,  on  a  rule  to  show  cause  why  he  should  not  be  com- 
pelled  to  answer,   he  was   discharged. 

Two  writs  of  fi.  fa.  attachment  were  issued  (one  to  April  term, 
1849,  the  other  to  October  term,  1849,)  at  the  suit  of  Edward  Woot- 
ten  vs.  Nathaniel  P.  Harris;  and  the  attachment  was  laid  in  the 
hands  of  David  R.  Smith,  on  the  27th  of  November,  1848,  and  10th 
of  April,  1849.     On  the  20th  of  April,  1849,  a  rule  was  laid  on 


WooTTEN  VS.  Harkis.  255 

Smith  to  answer  or  plead,  but  before  answer  he  died.  An  alias  fi. 
fa.  attachment  was  issued  to  April  term,  1850,  and  laid  in  the  hands 
of  his  executor  on  the  1st  of  November,  1849. 

Nathaniel  P.  Harris  obtained  a  judgment  against  David  R.  Smith, 
and  issued  execution  on  the  26th  of  October,  1849.  This  judgment 
was  assigned  to  Minos  T.  Conoway,  on  the  3d  of  April,  1850. 

The  plaintiff,  Edward  Wootten,  now  elected  to  take  the  answer 
of  Smith's  executor,  and  had  a  rule  to  show  cause  why  he  should 
not  be  compelled  to  answer. 

Conoway,  as  assignee  of  Harris,  moved  to  discharge  the  executor 
of  Smith  from  the  attachment,  swearing  that  the  assignment  was 
made  to  him  on  a  consideration,  without  fraud,  as  he  believed. 

Mr.  Bayard,  for  the  Wootten  judgments. — The  question  is,  whether 
the  attachment  lien  on  the  fund  in  the  hands  of  Smith,  or  of  his  ex- 
ecutor, has  a  preference  to  the  claim  of  Conoway.  This  does  not 
depend  on  the  validity  of  the  assignment  to  Conoway,  though  that 
would,  on  such  an  affidavit  as  this,  be  regarded  as  fraudulent.  I 
agree  that  no  proceeding  can  be  taken  against  an  administrator,  to 
make  a  specific  lien  on  goods  in  his  hands,  so  as  to  disturb  the  ad- 
ministration; but  where  a  lien  has  been  established  in  the  life 
time  of  the  testator,  the  goods  go  in  the  executor's  hands,  subject  to 
such  lien;  a  lien  on  the  goods  by  attachment  cannot  be  different 
from  a  lien  upon  goods  by  execution.  If  an  execution  had  been 
issued  and  levied  against  Mr.  Smith,  in  his  life  time,  its  lien 
would  have  continued  upon  the  goods  in  the  hands  of  his  executor: 
why  then  should  not  the  attachment  lien  continue  in  the  hands  of 
the  executor? 

Mr.  Cnllen. —  The  case  has  been  argued  as  if  the  attaching  credi- 
tor had  a  judgment  lien  against  David  R.  Smith.  That  is  not  so. 
His  judgment  was  against  N.  P.  Harris.  Smith  was  summoned  as 
a  garnishee;  but  never  answered.  His  answer  was  delayed,  because 
no  judgment  had  been  recovered  by  Harris.  As  no  answer  of  Smith 
was  ever  taken,  no  lien  as  against  him  was  ever  acquired;  the  pro- 
cess was  discharged  by  his  death.  An  executor  or  administra- 
tor cannot  be  summoned  as  a  garnishee.  (3  Harr.  Rep.,  267.) 
There  is  but  one  exception.  (Ibid.)  The  reason  is,  that  it  dis- 
turbs the  course  of  administration;  by  it  the  executor  might  be 
obliged  to  pay  a  simple  contract  debt  before  the  specialties;  which 
would  confuse  all  the  system  of  administration. 

This  debt  of  Conoway  is  now  a  judgment  and  execution  against 
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Smith's  executor,  levied  on  Smith's  goods;  yet  the  object  is  to  make 
this  attachment,  not  yet  having  gone  to  judgment,  have  precedence 
to  this  execution.  If  the  executor,  by  leave  of  the  court,  comes  in 
and  answers  to  this  attachment,  how  will  the  judgment  on  that  an- 
swer protect  the  estate  against  the  judgment  of  Conoway?  And 
how  is  the  sheriff,  who  has  this  execution  in  hand,  to  be  relieved 
from  collecting  the  money  on  the  execution?  It  would  be  the  same 
thing  on  a  plea  of  nulla  bona,  and  trial.  Conoway  could  not  be 
heard,  and  could  not  be  bound  by  such  trial.  The  executor  ought 
not  then  to  be  permitted  to  answer. 

Mr.  Bayard,  in  reply. —  No  answer  has  been  given  to  the  main 
point.  What  removes  the  lien  which  had  accrued  before  Mr.  Smith's 
death?  By  the  garnishment  a  legal  lien  was  obtained  on  this  debt, 
in  the  hands  of  the  testator.  How  is  this  discharged  by  his  death? 
It  is  a  lien  on  the  credits;  just  as  an  execution  levied  is  a  lien  on 
the  goods.  The  death  will  not  in  either  case  remove  the  lien.  The 
principle  of  not  allowing  a  disturbance  of  the  order  of  administra- 
tion, is  for  the  protection  of  the  estate;  it  is  not  for  the  benefit  of 
the  creditors.  Why  should  the  death  remove  the  lien?  The  attach- 
ment is  not  suspended  nor  the  lien  waived,  because  the  answer  is 
not  made.  The  party  may  be  attached  after  many  terms;  if  there 
be  continuatory  process.  A  lien  by  levy  on  execution  is  not  re- 
moved by  death  of  the  defendant,  nor  by  the  lapse  of  several 
terms.  Giving  validity  to  the  attachment  will  not  in  any  respect 
disturb  the  administration  of  his  estate;  though  it  will  stay  the 
execution  of  Harris'  judgment.  And  in  regard  to  a  preference  over 
other  creditors  of  Smith,  it  is  only  the  preference  which  the  lien 
gives;  the  judgment  would  be  of  assets.  Rule  discharged. 

Bayard,  for  plaintiff. 

Cullen,  for  defendant. 


CHAELES  VAUGHAN  and  ELIJAH  CANNON  vs.  JONATHAN 

WEBSTER. 

The  law  of  bailment  with,  and  without  compensation. 
Non  delivery  on  demand  is  a  conversion  of  a  thing  bailed. 
Measure  of  damages. 

Trover  and  conversion.    Pleas,  not  guilty  and  limitation. 
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The  plaintiffs  were  travelling;  and  their  horse  gave  out  on  the  road 
and  was  left  with  defendant,  as  they  alledged,  to  keep  for  hire. 
When  called  for  he  was  not  delivered,  having  escaped  from  defen- 
dant's premises.  The  plaintiffs  had  paid  four  dollars  on  account  of 
his  keep.  The  defence  was,  that  the  horse  was  only  turned  in  the 
field  for  pasture;  and  escaped,  without  any  fault  on  the  part  of  de- 
fendant. 

I'he  Court  charged: — 1.  That  if  this  was  a  bailment  for  hire, 
with  an  express  undertaking  to  keep  safely;  the  defendant  was 
liable  in  all  events  for  the  safe  keeping  of  the  property.  A  contract 
of  bailment  is  where  one  delivers  his  property  to  another  to  keep 
for  hire. 

2.  If  it  was  a  bailment  for  hire,  without  an  express  undertaking 
to  keep  safely,  the  defendant  would  still  be  liable  for  neglect;  but 
would  not  be  liable  at  all  events. 

3.  In  case  of  a  bailment  to  keep,  without  compensation,  the  de- 
fendant was  bound  to  use  only  such  common  care  of  the  horse  as  a 
prudent  man  would  take  of  his  own  property.  A  refusal  to  re-de- 
liver the  property  bailed  on  demand,  is  a  conversion;  unless  the  de- 
fendant can  excuse  himself  by  showing  that  the  property  was  lost 
or  destroyed,  without  any  neglect  on  his  part.  The  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  its  conversion, 
with  interest. 

Verdict  for  plaintiffs  $52  58. 
Gullen,  for  plaintiffs. 
Houston,  for  defendant. 


STATE,  use  of  JAMES  GILES,  by  his  guardian  ISAAC  GILES  vs. 
CORNELIUS  WAPLES. 


Rents  cannot  be  recovered  in  a  suit  upon  an  administration  bond,  before  an  ac- 
count is  passed. 

The  act  of  1837,  extending  the  obligation  of  administrators  to  rents  received, 
brings  them  within  the  bond,  though  not  expressed. 

In  an  action  by  a  distributee,  a  minor,  against  the  surety  of  an  administrator, 
the  defendant  cannot,  under  a  plea  of  payment  or  set-off,  set  up  a  claim  for 
maintenance  and  support  of  the  minor  by  his  mother,  the  administratrix. 

Debt  on  an  administration  bond  against  a  surety;  to  recover  the 
VOL.  V.  33 
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balance  on  administration  accounts,  and  certain  rents  and  profits 
received  by  the  administratrix. 

Hetty  W.  Giles  (now  Hetty  W.  Lawless)  administered  on  the 
estate  of  Thomas  B.  Giles,  deceased,  with  the  defendant  as  her 
surety.  She  passed  several  accounts,  showing  balances,  of  which 
the  distributive  share  of  James  Giles  was  $99  05,  including  rents 
for  1839-40. 

The  plaintiff  offered  to  prove  the  value  of  the  rents  received  by 
the  administratrix,  for  1841-43.  This  was  objected  to,  on  the  ground 
that  the  plaintiff  could  not  recover  any  rents  received  by  the  ad- 
ministratrix before  the  settlement  of  an  account  before  the  register, 
except  after  an  appeal;  nor  could  he  recover  for  rents  received  since 
the  last  settlement,  otherwise  than  by  citing  the  administratrix  to 
settle  a  further  account  before  the  register. 

Mr.  Cullen,  contra,  contended  that  the  register  had  no  power  to 
compel  an  administrator  to  account  for  rents.  The  Orphans'  Court 
will  not  entertain  an  appeal  to  charge  the  administrator  with  rents. 
Prior  to  1837,  the  bond  did  not  cover  them.  (2  llarr.  Rep.  5,  State 
use  of  Brown  vs.  Brown;  9  Del.  Laws,  163.)  But  this  act  does  not 
compel  the  administrator  to  receive  the  rents;  nor  give  the  register 
any  power  to  make  him  account  for  them.  It  was  so  decided  by  the 
Orphans'  Court,  at  the  last  term.  In  State  use  of  Jefferson  vs. 
Waples,  the  old  Court  of  Common  Pleas  decided  that  even  mone}' 
or  goods  received  by  an  administrator  might  be  recovered  in  an  action 
on  the  bond,  though  no  account  had  been  passed  before  the  register. 

Mr.  Layton  replied. —  As  to  the  case  cited  from  the  Orphans' 
Court  at  the  last  term,  it  was  where  the  administrator  received  the 
rents  as  an  heir-at-law,  and  not  as  administrator.  The  Orphans' 
Court  refused  to  charge  him  with  rents  as  administrator,  which  the 
party,  being  both  heir  and  administrator,  received  and  never  ac- 
knowledged as  administrator. 

The  Court  ruled  out  the  testimony,  on  the  ground  that  the  ad- 
ministratrix should  have  been  charged  with  these  rents  by  citation 
and  account  before  the  register,  before  they  could  be  recovered  in 
the  action  on  the  administration  bond. 

Exception  prayed  and  granted. 

Layton,  for  defendant,  moved  a  nonsuit. —  1.  For  a  misjoinder  of 
counts,  alledging  breaches  for  non-payment  of  the  unappropriated 
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balance  of  the  personal  estate,  and  for  non-payment  of  rents  re- 
ceived.   2.  Because  the  bond  is  barred  by  limitation. 

The  Court  refused  the  nonsuit,  without  hearing  argument  contra. 

Mr.  Layton's  argument  was,  that  the  act  of  1837,  extending  the 
condition  of  an  administration  bond  to  rents,  did  not  cover  rents, 
unless  the  condition  of  the  bond  expressly  included  it.  (1  Ch.  Plead. 
209.) 

The  defence  offered  a  set-off  of  maintenance,  support  and  educa- 
tion of  the  plaintiff,  a  minor  child  of  Thomas  B.  Giles,  by  Hetty  W. 
Gites,  their  mother;  the  administratrix,  and  for  whom  this  defen- 
dant was  surety.    This  was  objected  to. 

Mr.  Houston. —  This  is  an  action  of  debt  on  a  bond  against  Cor- 
nelius Waples.  The  pleas  are  non  est  factum;  payment;  set-off  and 
limitation.  How  does  it  support  any  of  these  pleas,  to  show  that 
another  person,  Mrs.  Hetty  Giles  or  Mrs.  Hetty  Lawless,  has  sup- 
ported or  paid  money  to  the  plaintiff. 

Layton. —  It  already  appears  in  the  case  that  Cornelius  Waples 
is  the  surety  in  the  administration  bond  of  Hetty  W.  Giles,  (now 
Lawless)  and  we  offer  a  payment  or  set-off  by  her  against  this  action 
of  her  child,  against  her  surety.  The  pleas,  if  drawn  out,  would 
state  this.  A  payment  by  a  principal  is  a  good  defence  for  the 
surety;  and  it  would  be  ruinous  to  sureties,  if  payments  by  the  prin- 
cipal could  tiot  be  given  in  evidence  for  them.  {Dig.  98 ;  1  Uarr. 
Rep.,  324.) 

Mr.  Cullen,  in  reply. —  This  evidence  is  not  admissible  under  the 
plea  of  payment,  which  is  something  given  by  the  defendant  and 
received  by  the  plaintiff  in  payment  or  part  payment  of  a  sum  due. 
It  cannot  be  set  off,  because  it  is  not  due  in  the  same  right.  But 
has  the  mother  the  right  to  expend  all  a  child's  property  in  his 
maintenance  and  support.  Has  a  party  a  right  to  charge  the  child 
at  all  for  maintenance,  if  able  to  support  it?  And  there  is  no  evi- 
dence here  of  the  mother's  inability.  This  would  be  to  dispense 
with  guardians,  and  to  give  the  mother  larger  rights  over  the  minor's 
property  than  even  a  guardian.  It  does  not  appear;  and  cannot 
appear,  at  law,  that  Cornelius  Waples  is  a  surety.  If  the  mother 
does  not  choose  to  charge  her  child  for  maintenance,  has  another 
person  a  right  to  do  so,  even  if  he  be  the  surety?  How  does  it  ap- 
pear that  she  wishes  to  set  up  a  claim  out  of  the  little  property  of 
her  child,  for  his  board  and  clothing.    She  has  passed  no  such  ac- 


260  Rust,  Wells  &  Hitch  vs.  Pritciiett. 

count;  and  presented  no  claim.  As  to  the  case  cited  from  1  Han: 
Rep.,  324,  no  objection  was  made  to  the  admissibility  of  the  evidence 
of  maintenance  and  support  in  that  case;  and  the  point  was  not 
made;  if  it  had  been  made  the  objection  must  have  been  sustained. 

The  Court  ruled  out  the  evidence,  notwithstanding  the  case  of  the 
State  use  of  Cannon  vs.  Cannon's  adm'r.,  (1  Harr.  Rep.,  324,) 
where  this  question  does  not  seem  to  have  been  made.  In  reference 
to  the  question  itself,  the  court  had  no  doubt.  Evidence  of  a  pay- 
ment or  set  off  by  another  person,  not  a  party  to  this  suit,  cannot 
be  allowed  under  the  plea  of  payment  or  set  off  in  this  case;  which, 
though  in  short,  could  not  be  drawn  out  otherwise  than  as  a  set-off 
or  payment  by  Cornelius  "Waples. 

Mr.  Layton  now  offered  the  record  of  a  reference  and  award  for 
$87  51;  and  judgment,  in  a  suit  by  this  plaintiff  against  James  "W. 
Lawless,  and  Hetty  his  wife,  late  Hetty  Giles,  administratrix  of 
Thomas  B.  Giles. 

The  Court  asked  if  it  was  proposed  to  follow  up  the  record  by 
proof  that  the  judgment  against  Lawless  and  wife  had  been  paid; 
to  which  it  was  replied  that  no  such  evidence  could  be  offered. 

The  Court  then  ruled  it  out  as  inadmissible,  under  any  pleas  in 
this  case. 

Verdict  for  plaintiff  $154  84. 

Cullen  and  Houston,  for  plaintiff. 
Layton  and  Layton,  for  defendant. 


RUST,  WELLS  &  HITCH  vs.  EDWARD  PRITCHETT. 

The  sheriff  is  bound  to  execute  process  against  the  same  defendant  in  the 
order   it   is   received   by  him. 

FOREKJN  attachment. 

The  writ  of  attachment  was  placed  in  the  sheriff's  hands,  with 
orders  to  close  the  defendant's  store;  he  went  to  the  store  to  shut  it 
up,  and  was  in  the  store  waiting  for  the  key,  when  the  writ  of  fieri 
facias  was  placed  in  his  hands.    He  sold  the  goods  and  brought  the 
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proceeds  into  court;  when  the  execution  creditor  moved  to  take  it 
out. 

Mr.  Laws  argued  the  case  for  the  execution  creditors;  Messrs. 
Bates  and  Smitliers,  for  the  attachment  creditors,  declined  to  argue 
it. 

The  Court. —  The  seizure  under  the  attachment  was  made  when 
the  sheriff  entered  the  store  with  the  writ  to  execute  it.  Whilst  he 
was  waiting  for  the  key,  it  was  not  competent  for  another  creditor 
to  slip  in  an  execution,  so  as  to  be  ahead  of  the  attachment. 

If  two  writs  be  placed  in  the  sheriff's  hands  on  the  same  day,  he 
is  bound  to  levy  or  execute  first  that  which  was  first  delivered  ;to 
him. 

Eule  discharged. 


ISAAC  SHOBT  vs.   GEORGE  W.  CUMMIXS. 

Kules  to  lay  down  pretensions  must  be  executed  on  notice  to  the  other  party. 
The  surveyor  and  chain  carriers  should  be  sworn. 

Trespass  qua.  clau.  fregit.  Pleas,  not  guilty,  and  liberum  tene- 
mentum.     New  assignment  and  issue. 

This  was  an  action  of  trespass  to  try  the  title  to  a  certain  piece 
of  land  at  Long  Point,  in  Duck  Creek  hundred,  over  which  the  de- 
fendant had  laid  out  and  opened  a  road  and  built  a  wharf  for  a 
steamboat  landing. 

The  plots  of  the  plaintiff's  pretensions  were  objected  to — 1.  Be- 
cause the  surveyor  and  chain  carriers  were  not  sworn  2.  Because 
it  did  not  appear  on  the  face  of  the  return  that  any  notice  was  given 
to  the  other  party.  3.  Nor  that  it  was  executed  in  presence  of  the 
sheriff.  4.  Because  the  plaintiff's  plots  were  on  their  face  uncandid 
and  unfair,  stating  as  facts,  things  which  were  not  proved. 

By  the  Court. 

Booth,  Chief  Justice: — We  think  that  these  orders  ought  to  be 
■executed  under  oath,  and  there  ought  to  be  rules  for  that  purpose; 
but  we  find  none,  and  the  practice  has  been  various.     Without  any 
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law,  or  previous  rule  of  court,  requiring  this,  we  are  disinclined  to 
reject  these  plots.  But  the  remarks  of  the  surveyor  upon  them  are 
obviously  improper,  and  ought  to  be  stricken  out,  and  we  would  rule 
out  the  answer  to  an  improper  question  of  a  witness  at  bar,  even 
after  it  was  answered.  The  surveyor,  though  named  by  the  party 
and  bound  to  lay  down  his  pretensions,  is  not  to  take  sides,  but  to 
represent  the  truth,  and  any  statement  made  by  him  on  the  plot,  of 
facts  not  proved,  or  of  arguments  to  support  a  side,  are  manifestly 
improper. 

The  surveyor  who  executed  the  order  to  lay  down  plaintiff's  pre- 
tensions, was  then  called. 

Question  by  Mr.  Bayard. — Did  you  run  any  of  the  lines  plotted 
at  any  other  time  than  when  notice  was  given  to  the  defendant? 

Answer. — I  had  run  the  property  lines  many  years  ago,  and  run 
some  of  these  lines  since  they  were  plotted,  merely  to  verify  my  own 
previous  protractions.  These  lines  are  no  part  of  the  disputed  pre- 
mises; they  are  other  lines  which  had  been  protracted  as  explana- 
tory of  these.    I  often  protract  them  without  survey. 

The  plots  again  objected  to. 

By  the  Court. —  The  rule  of  court  to  lay  down  pretensions,  re- 
quires that  these  surveys  shall  be  made  with  ten  days'  notice  to  the 
other  party.  This  requires  notice  of  the  running  of  all  lines  mate- 
rial to  the  dispute,  whether  the  main  lines  or  lines  of  illustration; 
if  they  are  laid  down  on  the  plots;  and  if  a  party  is  allowed  to  run 
the  disputed  line  in  presence  of  or  with  notice  to  the  parties,  and 
afterwards  without  notice  to  run  other  lines  bearing  upon  the  ques- 
tion of  the  disputed  line,  the  whole  object  of  notice  would  be  evaded. 

It  appears  in  this  case  that  the  course  of  the  creek,  which  is  a 
boundary  of  these  disputed  premises,  was  taken  by  survey,  without 
notice  to  the  defendant,  and  indeed  when  the  defendant  was  engaged 
in  laying  down  his  own  pretensions;  and  also  that  another  line  pro- 
tracted on  the  plot  was  surveyed  without  notice. 

These  objections  so  entirely  vitiate  the  plaintiff's  plots,  as  to  make 
them  unreliable  as  evidence;  and  we  are  obliged  to  rule  them  out; 
though  we  had  much  rather  the  objection  should  be  reserved  and 
applied  to  the  effect  of  the  plots,  so  that  the  case  might  go  on. 

Plots  ruled  out  and  plaintiff  nonsuited. 

Bates  and  Smithers,  for  plaintiff. 
Bayard  and  Comegys,  for  defendant. 
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HOWARD  KENNEDY,  p.  b.,  appellant  vs..  JAMES  MURDICK, 

d,  b.  respondent. 

A  negotiable  instrument  imports  a  consideration,  and  the  plaintiff  is  not 
obliged  to  prove  a  consideration,  except  in  cases  of  fraud. 

A  conditional  note  must  be  declared  on  as  a  special  agreement;  and  the 
plaintiff  must  prove  performance  of  the  condition. 

Appeal  from  a  justice  of  the  peace;  in  an  action  of  assumpsit  on 
a  promissory  note,  dated  May  25,  1848,  for  $100,  payable  in  sixty 
days  to  plaintiff  or  order. 

Mr.  Huffington. —  The  note  was  given  for  personal  services  in  re- 
lation to  certain  mail  contracts.  It  was  on  condition  that  a  certain 
mail  contract  was  obtained.  The  contract  was  not  obtained.  The 
defendant  called  a  witness  to  prove  this  condition. 

Mr.  Whiteley  objected,  that  he  had  no  notice  that  the  considera- 
tion of  the  note  was  to  be  attacked;  and  it  was  not  competent  for 
the  maker  to  attack  the  consideration  of  a  note,  without  notice.  The 
old  law  required  the  defendant  to  disprove  the  consideration;  but 
the  recent  decisions  put  the  plaintiff  on  proof  of  consideration,  with 
notice;  but  without  notice  the  consideration  cannot  be  attacked. 
{Schuylkill  Bank  vs.  Waples,  MS.,  Sussex,  October  term,  1847.) 

The  Court  referred  to  their  notes  of  the  case  referred  to,  and* 
found  it  was  an  action  by  an  indorser  against  the  maker  of  a  note, 
in  which  it  was  decided  on  the  authority  of    Bush  vs.  Peckard,  3 
JJarr.  Rep.,   385,  that  as  between   indorser  and  indorsee,   the  con- 
sideration could  not  be  attacked  without  notice. 

Mr.  Whiteley  having  been  misled  by  a  misunderstanding  as  to 
this  decision,  asked  the  court  to  order  a  juror  withdrawn  and  con- 
tinue the  cause,  which  was  refused. 

Mr.  Staats,  (under  notice  to  produce  a  letter,)  proved  contracts, 
viz:  of  a  letter  from  Murdick  to  Kennedy,  dated  May  25,  1848, 
instructing  him  to  make  at  Washington,  certain  bids  for  the  mails, 
adding  "I  have  drawn  a  note  for  $100,  payable  to  your  order,  at 
sixty  days,  for  you,  provided  you  get  my  bid  from  the  post  office." 

The  proof  closed  with  this  letter,  and  the  case  went  to  the  jury. 

Mr.  Whiteley. —  The  defendant  has  not  proved  any  want  of  con- 
sideration. 

Mr.  Hu/jington. —  I  am  not  called  on  to  prove  a  negative.  I  have 
shown  that  the  note  was  given  on  a  condition.    It  is  for  the  plain- 
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tiff  to  prove  a  performance  of  the  condition  otherwise  he  cannot 
equitably  claim  the  money. 

Mr.  Whiteley. —  The  defendant  is  bound  to  prove  a  total  failure 
of  the  consideration.  The  amount  of  the  letter  is,  that  he  will  give 
$100,  if  he  gets  the  contract.  We  have  the  note  for  $100,  and  the 
implication  is,  that  the  contract  was  obtained. 

The  Court,  on  this  evidence,  allowed  the  defendant  to  attack  the 
consideration  of  this  note;  and  charged  that  under  the  general  issue, 
the  defendant  might  avail  himself  of  any  defence  which  goes  to  show 
that  the  plaintiff  could  not  at  the  commencement  of  the  suit  equita- 
bly claim  the  money.  Though  a  note  imports  a  consideration,  yet 
if  the  defendant  shows  a  condition  on  the  performance  of  which  the 
consideration  depends,  he  cannot  recover  without  proof  of  its  per- 
formance. 

A^'erdict  for  the  defendant. 

The  plaintiff  afterwards  moved  for  a  new  trial,  on  the  following 
grounds: — 1.  That  the  court  permitted  the  defendant  to  go  into 
proof  of  failure  of  consideration  of  the  promissory'  note,  without  proof 
of  notice  to  the  plaintiff.  2.  Because  the  court  erred  in  charging, 
that  if  there  was  any  proof  that  the  promissory  note  was  given  on  a 
condition,  that  it  was  incumbent  on  plaintiff  to  prove  he  had  per- 
formed the  condition.  3.  Because  the  court  put  the  onus  of  proof 
of  consideration  on  the  plaintiff. 

Mr.  Whiteley. — 1'.  In  England,  in  the  common  pleas,  such  notice  is 
required;  in  the  King's  bench  it  is  not  required,  but  advised.  The 
practice  here  is  not  certain.  2.  The  English  cases,  as  to  the  bur- 
den of  proof,  have  been  conflicting;  it  is  now  settled  there  and  in 
the  United  States,  that  the  payee  of  a  promissory  note  is  never 
obliged  to  prove  a  consideration,  unless  the  note  was  obtained  by 
fraud  or  duress.  (Chitty  on  Bills,  78-9;  3  Blackford's  Rep.  276; 
2  Strange,  674;  7  Johns.  Rep.  321;  2  Tyrwhitt  Rep.,  396;  13 
Wend.  Rep.,  557,  12  Ih.,  484;  8  Cowen  Rep.,  31;  1  Meeson  & 
Welshy,  425;  22  Eng.  Com.  Law.  Rep.,  49.) 

Mr.  Iluffington. —  I  do  not  dispute  the  authorities  cited,  but  dis- 
tinguished the  case.  I  agree  that  prima  facie  a  promissory  note  im- 
ports a  consideration;  but  I  deny  that  this  obliges  the  defendant  to 
prove  there  was  no  consideration,  after  he  proves  the  note  was  given 
on  a  condition  precedent.  The  plaintiff  is  obliged  in  that  case,  to 
prove  performance  of  the  condition.  The  proof  was  that  a  letter 
accompanied  the  note,  stating  that  it  was  given  on  condition  that 
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the  plaintiff  procured  a  certain  mail  contract  for  the  defendant. 
The  letter  thus  became  a  part  of  the  promissory  note,  and  if  it  was 
torn  off  by  the  plaintiff,  it  does  not  excuse  him  from  proving  the 
condition  on  which  the  note  was  given.  That  condition  is  the  con- 
sideration of  the  note,  and  without  its  performance  there  is  no  con- 
sideration. It  was  a  condition  precedent,  which  the  plaintiff  was 
bound  to  aver  and  prove.  (3  Johns.  Rep.,  149;  2  Burr.  Rep.,  899; 
10  Johns.  Rep.,  238.)  The  defendant  cannot  prove  a  negative.  The 
burden  of  proof  lies  on  the  person  who  is  bound  to  show  any  fact 
particularly  within  his  own  knowledge.     (2  Camp.  Rep.,  205.) 

Whiteley,  in  reply. —  If  the  principle  stated  in  the  charge,  and 
maintained  in  this  argument,  be  correct,  it  stops  the  negotiability  of 
promissory  notes.  Unless  the  condition  appears  on  the  face  of  the 
note,  the  plaintiff  may  sue  without  any  proof  of  consideration,  and 
the  defendant  must  prove  both  the  condition  and  its  non-performance. 
The  case  cited  from  Johnson  is  not  on  a  promissory  note  at  all.  It 
was  a  mere  contract  for  payment  of  money  when  collected.  The  case 
in  Burrows'  Reports  does  not  apply,  nor  the  case  from  10  Johnson. 
They  are  not  on  promissory  notes. 

There  is  nothing  in  the  idea  of  impossibility  of  proving  a  nega- 
tive. The  evidence  from  the  post  office  department  will  as  easily 
prove  that  a  certain  contract  was  not  procured,  as  that  it  was. 

By  the  Court. 

Harringtox,  Judge. —  The  defence  changes  this  note  from  the 
character  of  a  negotiable  instrument  into  a  mere  agreement;  a  con- 
ditional contract.  A  promissory  note  cannot  be  on  a  contingency; 
if  the  money  be  not  payable  at  all  events,  the  instrument  must  be 
treated  as  a  special  agreement.  (5  Term  Rep.,  482.)  If  a  con- 
dition appear  on  the  face  of  an  instrument,  or  is  so  connected  with 
it  as  to  form  a  part  of  the  instrument,  it  must  be  declared  on  as  a 
conditional  contract;  and  the  plaintiff  must  prove  performance  of 
the  condition.  If  the  face  of  a  paper  shows  a  negotiable  instru- 
ment, a  note  or  bill  of  exchange,  it  imports  a  consideration,  and  the 
plaintiff  is  not  bound  to  prove  consideration,  except  in  cases  of  fraud 
in  the  execution  or  possession  of  the  instrument.  The  want  of  con- 
sideration, or  other  defence,  must  be  proved  by  the  defendant. 

These  are  the  principles.  We  have  had  some  difficulty  in  apply- 
ing them  to  this  case.  Was  the  condition  set  up  here  as  the  con- 
sideration of  this  note,  a  part  of  the  note?  On  its  face  it  is  a  pro- 
VOL.  V.  34 
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missory  note  for  $100,  payable  in  the  usual  form  to  H.  Kennedy 
or  order.  But  it  is  proved  that  this  note  originally  formed  part  of 
a  letter  addressed  by  Murdick  to  Kennedy,  in  which  he  says  he  has 
drawn  a  note  for  $100,  payable  to  Kennedy's  order  at  sixty  days, 
provided  he  should  get  a  certain  contract  from  the  post  office  depart- 
ment. The  court  in  charging  the  jury,  were  inclined  to  connect  the 
letter  with  the  note;  and  required  the  plaintiff  to  prove  the  perfor- 
mance of  the  condition.  In  Leeds  et  al  vs.  Lancashire,  (2  Camp., 
*^05,)  the  court  held  an  endorsement  on  the  hack  of  a  note  of  its 
conditional  character,  a  part  of  the  instrument;  but  we  think  the 
court  here  went  too  far  in  making  this  letter  a  part  of  the  instru- 
ment. It  was  mere  evidence  of  the  condition  on  which  this  note, 
absolute  on  its  face,  was  given;  and  only  better  than  a  parol  un- 
derstanding to  the  same  effect  between  the  parties,  as  being  more 
easily  proved.  If  by  connecting  the  letter  with  the  note,  they  be- 
came one  instrument,  the  plaintiff  was  bound  to  declare  on  it  as  a 
special  agreement,  and  to  aver  and  prove  performance  of  this  con- 
dition precedent.  But  when  the  note  is  for  payment  of  money  abso- 
lutely, the  onus  is  on  the  defendant  to  prove  want  of  consideration, 
which  he  does  not  do  by  merely  proving  a  condition ;  he  must  show 
that  the  condition  was  not  performed.  If  there  be  no  proof  on  that 
subject,  the  case  stands  on  the  legal  presumption  of  a  consideration 
arising  from  the  character  of  the  instrument,  and  from  the  plaintiff's 
possession  of  it. 

If  this  rule  should  operate  hardly  on  the  defendant,  it  is  neces- 
sary to  sustain  a  general  principle,  and  preserve  the  negotiability  of 
such  instruments;  and  it  arises  from  his  own  folly  in  giving  an  ab- 
solute note,  without  expressing  the  conditional  character  of  its  con- 
sideration. 

We  think,  therefore,  that  we  erred  in  the  charge  to  the  jury  on 
this  point;  and  that  there  ought  to  be  a  new  trial. 

Eule  absolute. 

Whiteley,  for  plaintiff. 

Huffing  ton,  for  defendant. 
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M.    STEEL,   Adin'r.   of   JAMES   WALKEK,   d.   b.    appellant    vs, 
THOMAS  YEATMAN,  p.  b.,  respondent. 

A  book  charge  against  A.,  for  work  done  for,  or  goods  delivered  to  B.,  is 
not  of  itself  sufficient  to  bind  the  party  charged. 

Appeal  from  a  justice  of  the  peace,  in  an  action  of  assumpsit. 
Pleas,  general  issue,  and  set-off. 

The  defendant  offered,  in  support  of  his  plea  of  set-off,  a  book  of 
original  entries,  containing  a  charge  against  plaintiff  for  work  done 
on  the  district  school  house.  The  book,  though  objected  to,  was 
admitted  in  evidence;  and  the  question  was  argued,  how  far  a  book 
entry  would  sustain  a  charge  against  one  person  for  work  done  for, 
or  goods  delivered  to,  another. 

By  the  Court. —  The  act  of  assembly  makes  a  book  of  accounts 
evidence,  with  the  oath  of  the  party,  as  to  matters  properly  chargeable 
in  account.  If  the  charge  be  of  goods,  the  book  is  evidence  of  a 
gale  and  delivery  to  the  party  charged;  open,  of  course,  to  contra- 
diction as  to  either  sale  or  delivery.  If  the  delivery  he  shown, 
either  by  the  book  entry,  or  by  evidence  extraneous,  to  have  been 
to  a  third  party,  the  authority  of  the  party  charged  for  such  de- 
livery must  be  proved  otherwise  than  hy  the  book  entry.  In  case  of 
work  and  labor,  a  charge  of  so  much  work  done  is  hook  evidence  of 
the  work,  and  that  it  was  done  for  the  party  charged,  subject  as  in 
the  other  case,  to  be  controverted;  and  if  it  appears  either  by  the 
book  entry,  or  other  proof,  that  the  work  was  done  for  the  benefit 
of  a  third  person,  the  authority  for  charging  A.,  for  work  done  for 
B.,  must  be  proved  by  other  evidence  than  the  book  entry.  If, 
therefore,  this  work  was  done  for  the  school  committee,  and  on  the 
district  school  house,  the  charge  on  defendant's  books  against  plain- 
tiff must  be  sustained  by  evidence  of  employment  by  Yeatman, 
forming  a  contract  which  made  him  personally  liable;  or  the  defen- 
dant does  not  establish  that  charge  as  a  set-off  against  Yeatman's 
demand. 

Verdict  for  plaintiff. 

Bayard,  for  plaintiff. 

Whiteley,  for  defendant. 
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RACHEL  HUSBANDS  vs.  WILLIAM  F.  VINCENT. 

Action  may  be  brought  on  a  bond  for  a  sum  payable  on  demand,  without 

demand. 
But,  it  seems,  that  on  a  bond  with  a  penalty  condition«d  for  payment  of  a 

sum  on  demand,  a  suit  will  not  lie  for  the  penalty,  without  actual  demand. 
The  authority  of  Babb  vs.  Elliott,  (4  Harr.  Rep.,  467,)  questioned. 

Fi.  FA.  and  attachment  laid  in  the  hands  of  James  Giffin,  Ex'r. 

Rule  to  show  cause  why  the  fi.  fa.  attachment  should  not  be 
set  aside;  also  wh}'  the  service  of  the  attachment  on  James  Giffin, 
executor,  should  not  be  quashed,  for  want  of  a  demand  before 
the  judgment  was  entered. 

Mr.  Bayard. —  1.  It  appears  from  the  record,  that  the  judg- 
ment is  for  a  penalty  on  a  bond,  payable  on  demand.  The 
penalty  is  not  due  until  the  condition  is  i)roken.  And  it  makes 
no  difference  whether  a  collateral  condition  is  to  pay  money, 
•or  to  do  any  other  act.  If  the  condition  were  to  pay  in  a  day 
^fter  demand,  there  would  be  no  doubt  the  demand  must  be  proved; 
and  what  is  the  difference  between  that  and  a  condition  to  pay 
on  demand?  If  the  condition  be  to  pay  generally,  no  demand 
need  be  made,  for  the  suit  is  a  demand;  but  not  so  of  a  penalty, 
which  being  on  a  condition,  that  condition  must  be  complied  with; 
and  this  distinguishes  it  from  cases  of  notes  or  other  obligations  for 
the  payment  of  money  on  demand.  (9  Cojii.  Law  Kep.,  221,  Simp- 
S071  vs.  Routh  et  al;  3  Camp.  Rep.,  459,  Carte)'  vs.  Ring;  27  Eng. 
Com.  Law  Rep.,  235,  Edwards'  ex'r.  vs.  Southam.) 

The  power  of  attorney  to  confess  judgment  does  not  affect  this. 
The  judgment  may  be  entered  with  a  cesset  executio;  as  in  the  com- 
mon case  of  a  bond  payable  at  a  future  day.  But  no  execution  can 
be  issued  until  the  time  of  payment. 

2.  The  judgment  in  favor  of  Vincent  and  wife,  against  Giffin,  is 
admitted  to  be  for  a  debt  due  to  the  wife  dum  sola;  such  a  debt 
cannot  be  attached.  I  do  not  refer  to  cases  of  debts  due  to  husband 
and  wife,  which  the  husband  may  collect  in  his  own  name;  such 
debts  may  be  attached  as  the  husband's  debt,  for  it  is  his  property; 
but  the  debt  due  to  the  wife  dum  sola,  which  the  husband  cannot 
recover  without  joining  his  wife,  is  her  debt  before  collection,  and 
cannot  be  collected  by  attachment  as  his  debt. 

The  attachment  law  authorizes  the  attachment  of  debts  due  to  the 
defendant,  not  those  due  defendant  and  another.  The  voluntary 
assignment  of  the  husband,  for  the  use  of  a  wife,  of  debts  due  her 


Husbands  vs.  Vincent.  269 

dum  sola,  has  been  sustained  in  equity  against  a  creditor.  (2  Brock. 
Rep.,  285.)  The  husband  has  an  election  to  collect  such  debt  or 
not.  If  he  does  not  collect  it,  and  his  wife  survives  him,  it  survives 
to  her.  He  cannot  be  compelled  in  any  way  directly  to  make  such 
debts  of  his  wife  his  own;  shall  he  then  indirectly  be  compelled  to 
do  the  same  thing  by  attaching  this  as  the  property  of  the  husband? 
This  is  pressing  the  attachment  law  beyond  its  terms,  to  make  it 
include  debts  not  included  in  it;  and  that  oppressively  against  the 
wife. 

Mr.  Bradford,  contra. —  The  position  that  there  must  be  a  demand 
before  action  on  a  bond  for  the  payment  of  money  on  demand, 
whether  it  be  for  a  penalty  or  not,  is  novel.  It  seems  to  be  against 
general  principles,  unless  the  condition  be  to  perform  a  collateral 
act,  other  than  the  payment  of  money.  {Chitty  Cont.,  733;  27 
Com.  Law.  liep.,  235,  Edwards'  ex'r.  vs.  Southam.)  It  is  a  new 
point;  and  is  contrary  to  the  common  practice,  which  is  to  enter 
judgment  on  such  bonds  and  issue  execution  without  demand. 

2.  As  to  the  second  point,  it  has  been  ruled.  (4  Harr.  Rep.,  466; 
1  Ibid,  442.) 

Mr.  Bayard,  in  reply. — The  payment  of  a  penalty  is  the  perfor- 
mance of  a  collateral  act.  A  bond  for  a  sum  certain,  payable  gene- 
rally, is  a  present  debt,  and  the  suit  is  the  demand;  but  a  bond  with 
a  penalty  payable  on  demand,  is  a  bond  on  a  condition,  and  there 
is  no  right  of  action  until  the  condition  is  broken,  which  it  is  not 
until  demand.  The  practice  cannot  control  it,  and  is  denied.  It 
at  least  has  not  been  sustained  in  a  controverted  case.  Where  a 
judgment  is  entered  on  a  bond  with  a  condition,  before  condition 
broken,  if  there  was  a  warrant  to  confess  judgment,  it  operates  as  a 
cesset  executio  until  demand. 

2.  The  other  point  is  of  sufficient  importance  to  deserve  careful 
review.  I  was  not  aware  of  the  case  in  1  Harr.,  which  appears  not 
to  have  been  argued  on  one  side;  and  it  was  probably  the  au- 
thority for  the  case  in  4  Harr.  The  test  of  the  matter  is,  how  can 
the  debtor  who  owes  the  wife;  or  at  most  the  husband  and  wife,  in 
right  of  the  wife,  swear  that  he  is  indebted  to  the  husband. 

The  Court  made  the  rule  absolute  on  the  first  ground. 

Kule  absolute. 
Mr.  Bayard,  for  the  rule. 
M.  Bradford,  contra. 
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THE  STATE,  for  the  use  of  GIDEOX  E.  HUKILL  vs.  JAMES 

GREEX'. 

Suit  may  be  brought  in  any  county  on  a  sheriff's  recognizance. 
The  action  is  not  local. 

Demurrer  to  a  plea  in  abatement. 

The  declaration  was  filed  in  debt  on  the  recognizance  of  James 
Green,  sheriff  of  Kent  county;  without  assigning  breaches  or  sug- 
gesting them. 

The  defendant  pleaded  in  abatement  that  the  recognizance  of  the 
sheriff  is  in  the  Superior  Court  of  Kent  county,  before  which  only 
the  cause  of  action  can  be  heard. 

The  question  was,  whether  the  action  of  debt  on  a  sheriff's  re- 
cognizance is  local  or  transitory;  whether  a  party  is  obliged  to  sue 
the  sheriff  in  the  county  where  he  gives  recognizance. 

It  appeared  by  an  affidavit  filed  in  this  cause,  that  the  cause  of 
action  actually  accrued  in  New  Castle  county,  being  for  money  col- 
lected by  the  sheriff  of  Kent  count}^,  on  an  execution  issued  from 
this  court  in  Xew  Castle  county  to  levy  money. 

Mr.  Rodney  argued,  that  by  the  Constitution,  (art.  6,  sec.  11,) 
this  court  has  jurisdiction  throughout  the  State,  and  issues  its  pro- 
cess and  entertains  jurisdiction  accordingly;  that  a  recognizance  is 
not  a  judgment,  but  a  conditional  lien;  a  copy  of  the  recognizance 
is  evidence  all  over  the  State;  and  that  though  a  scire  facias  on  a 
judgment  or  a  recognizance  might  be  otherwise,  an  action  of  debt 
may  well  be  sustained  in  any  county.    He  cited  6  Cowen  Rep.,  397. 

Mr.  Bates,  jr. —  The  recognizance  is  taken  under  the  provisions 
of  the  law,  which  makes  it  a  record  of  the  court  where  it  is  taken. 
It  can  have  no  existence  as  a  recognizance  elsewhere.  It  is  for  the 
faithful  performance  of  his  duties  as  sheriff  of  that  county;  the 
breach  of  it  must  take  place  there,  for  he  can  only  act  there  as 
sheriff.  Neither  the  matter  of  record,  nor  matters  in  pais  consti- 
tuting the  breach,  can  arise  out  of  the  county.  Can  the  suit  be  in- 
stituted elsewhere?  The  constitution  by  making  the  jurisdiction 
of  this  court  commensurate  with  the  State,  cannot  be  held  to 
abolish  the  distinction  between  local  and  transitory  actions;  or 
the  effect  would  be  to  reduce  the  State  to  one  judicial  district.  The 
purpose  for  which  the  jurisdiction  is  over  the  State,  is  to  send  pro- 
cess to  any  county;  but  still  the  action  must  be  brought  in  the  pro- 
per county. 
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Originally  all  actions  were  local;  by  a  fiction  certain  actions  be- 
come the  subject  of  a  suit  in  one  place,  when  the  cause  of  action 
arises  elsewhere. 

A  transitory  action  is  one  which  has  no  connection  or  dependence 
on  any  local  matter,  but  may  follow  the  person  every  where.  -Why 
is  an  action  on  a  promissory  note  transitory?  It  seeks  no  local  ob- 
ject, and  has  no  local  origin.  Why  is  an  action  of  ejectment  local? 
Because  it  is  a  cause  of  action  that  can  arise  in  only  one  place.  So 
in  an  action  founded  on  the  breach  of  a  local  custom;  or  an  action 
against  a  person  in  respect  to  a  duty  having  reference  to  a  particu- 
lar place. 

The  mode  of  introducing  transitory  actions  proves  this.  It  was 
not  done  by  extending  the  jurisdiction  or  cognizance  of  the  court  to 
the  cause  of  action,  but  by  a  fiction  suggesting  the  origin  of  the  sub- 
ject of  the  action  within  the  county.  (1  Smith's  Lead.  Ca.,  363, 
Moysten  vs.  Fahrigas.)  To  what  class  of  cases  could  that  fiction 
have  applied  but  to  causes  of  action  having  no  local  existence,  but 
which  might  arise  any  where.  Unless  this  is  the  test,  it  abolishes 
all  distinction  between  local  and  transitory  actions.  If  an  action 
on  a  sheriff's  recognizance,  where  the  obligation  and  the  breach  are 
both  confined  to  the  county,  can  be  brought  elsewhere  and  the  cause 
of  action  held  transitory,  what  case  is  tliere  which  may  not  be  equal- 
ly so?  (1  Comyn's  Dig.,  tit.  Action,  N.,  5,  11,  13;  1  Tidd's  Pr., 
427;  1  Chitty  PL,  268.)  The  sheriff  cannot  be  liable  on  his  recog- 
nizance for  any  act  done  out  of  Kent  county.  But  all  actions  on 
iccognizances  are  local.  (2  Steph.  N.  P.,  1181;  2  Saund.  PL  & 
Ev.,  270;  I  ChittA)  PL,  208;  2  Salk.  564;  5  East  Rep.,  461;  4 
Com.  Lavu  Rep..  61.)  Debt  upon  a  judgment  is  an  exception.  The 
liability  under  the  judgment  is  general.  The  original  cause  of  ac- 
tion may  have  been  general.  As  to  a  foreign  judgment,  it  is  only 
evidence  of  the  debt  prima  facie.  An  action  on  recognizance  of 
bail  is  local;  an  action  on  a  bail  bond  transitory;  because  the  bail 
bond  may  be  assigned  any  where;  and  the  action  is  on  the  assign- 
ment.    (1  Saviid..  74,  a  1.) 

Mr.  Rodney,  in  reply. — What  are  local  actions?  Ejectment, 
trespass  qua.  clau.  fregit,  waste,  and  other  actions  connected  with 
land.  All  others  are  transitory.  It  does  not  follow  because  a 
suit  might  not  be  brought  on  a  sheriff's  recognizance  out  of  the  State, 
that  it  may  not  be  brought  in  any  county  of  the  State.  Offi- 
cial obligations  under  our  laws  must  be  judged  of  by  those  laws. 
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Thus  administration  and  guardian  bonds  may  be  sued  in  any 
county,  though  not  out»of  the  State.  A  copy  of  the  record  of  a 
recognizance  is  evidence.  Why  that  provision,  if  it  may  not  be- 
sued  upon  out  of  the  county?  Actions  against  certain  officers  in 
England  are  local;  but  it  is  by  statute,  otherwise  they  would  be- 
transitory.     (Tidd's  Prac,  431;  Stat.  21,  Jac.  1.) 

The  law  authorizes  the  issuing  process  from  here  to  the  sheriff  of 
the  other  counties,  and  they  are  bound  to  return  their  doings  thereon 
to  this  court.  May  not  obedience  to  such  process  be  enforced  by 
an  action  in  this  court? 

Judgment  of  respondeat  ouster. 

Mr.  Rodney,  for  plaintiff. 

Mr.  Bates,  jr.,  for  defendant. 


WILLIAM  NIVIN,  use  of  FRANCES  J.  CLING  vs.  REBECCA 

STEVENS. 


The  City  Regulators  of  Wilmington  have  not  power  to  adjudge  questions  of 
title  between  adjoining  lot  holders. 

In  a  second  action  for  a  continued  trespass,  the  former  v«rdict  and  judg- 
ment is  evidence,  but  not  conclusive,  of  title. 

The  courses  and  distances  of  a  deed  may  be  controlled  by  the  holdings,  where- 
there  are  visible  lines  marked  by  permanent  and  enduring  objects,  such  as- 
walls,  fences,  &c.,  existing  at  the  time  of  the  conveyance;  and  with  such 
references  as  may  apply  to  the  property  itself  as  then  being. 

Measure  of  damages  for  a  continued  trespass. 


Trespass  quare  clausum  fregit,  for  damages  to  real  property  in 
the  city  of  Wilmington. 

Miss  Cling  and  Mrs.  Stevens  were  owners  of  adjoining  lots  on 
Market  street,  with  buildings  on  each,  and  the  object  of  the  suit  was 
to  settle  the  dividing  line.  The  defendant,  being  about  to  rebuild 
her  house,  called  out  the  city  regulators,  by  whose  measurement, 
the  plaintiff's  house  was  found  to  be  several  inches  over  the  line, 
and  which  was  cut  away  to  that  extent;  for  which  trespass  this  suit 
was  brought. 

After  evidence  of  title  on  both  sides  had  been  put  in,  the  defen- 
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dant  offered  in  evidence  the  certificate  of  William  H.  Jones  and  A. 
W.  Smith,  city  regulators,  stating  that  they  had  regulated  the  front 
and  the  south  side  line  of  Mrs.  R.  Stephens'  lot  in  Market  street 
(east  side)  between  Fourth  and  Fifth  streets,  marking  the  said  side 
or  boundary  line  (between  the  lot  of  Mrs.  Stevens  and  that  of  Miss 
Cling)  parallel  with  Fifth  street,  and  at  the  distance  of  forty-four 
feet  and  seven  inches  from  the  south  side  of  Fifth  street,  and  decided 
the  true  dividing  line  between  said  properties. 

Mr.  Bayard. — It  is  a  mere  ex  parte  proceeding,  made  at  the  in- 
stance of  one  party,  on  her  papers,  now  offered  to  decide  the  legal 
right  of  property.  The  city  regulators  have  no  such  power.  Their 
power  is  to  regulate  the  walls  "  as  to  breadth  or  thickness  thereof  " 
according  to  known  or  acknowledged  lines  and  not  to  decide  the 
lines.  It  is  a  mere  police  arrangement  to  see  that  houses  are  pro- 
perly built  in  reference  to  the  line  of  the  streets,  and  the  gutters; 
and  the  width  of  party  walls,  as  between  the  parties,  or  other  walls 
with  reference  to  the  public  safety.  These  regulators  seem  to  have 
repudiated  almost  the  only  power  which  they  had;  for  they  did 
what  they  could  not  do,  and  left  undone  what  they  were  bound  to  do. 

Mr.  Patterson. — These  certificates  show  the  measurements  of  the 
city  regulators,  according  to  which  the  wall  was  built.  They  are 
certificates  from  legally  constituted  officers  and  are  evidence  of  the 
object  of  such  regulations.  What  are  these  objects?  To  prevent 
irregularities  and  controversies  relating  to  foundations  and  party 
walls,  a  power  necessary  to  be  exercised  summarily,  especially  in  a 
city.  If  every  controversy  of  the  kind  must  abide  delay  of 
suits  at  law,  it  would  constantly  stop  improvement.  The  jurisdic- 
tion of  these  matters  has  been  properly  vested  in  the  city  regulators, 
with  an  appeal  to  the  City  Council.  The  fact  that  no  such  cases 
have  been  heretofore  in  this  court,  is  evidence  that  these  matters 
have  been  lawfully  settled  elsewhere. 

It  is  no  answer  to  such  a  law  that  it  is  unwise.  That  is  for  the 
legislature.  But  it  is  a  wise  law — absolutely  necessary  in  cities. 
Even  the  error,  if  so  common  as  this,  would  make  the  law.  If  this 
general  construction  given  to  the  act  should  be  restricted  to  the 
mere  width  of  party  walls,  it  would  repeal  the  law;  whereas  the  rule 
is  to  construe  a  remedial  law  so  as  to  extend  the  remedy.  It  is 
against  the  grammatical  construction  of  the  law. 

When  a  power  is  granted  to  a  municipal  corporation,  all  the  in- 
cidents necessary  to  execute  it  are  granted.  The  power  to  fix  the 
VOL.  V.  35 
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foundation,  and  regulate  party  walls  includes  the  necessity  of  de- 
ciding where  the  lines  are.  If  they  have  nothing  to  do  but  decide 
on  the  thickness  of  the  walls,  why  go  on  the  premises. 

§  7.  Penalty  for  building  contrary  to  regulation. 

It  is  not  an  ex  parte  proceeding.  The  regulators  call  for  papers 
from  both  parties.  There  is  an  appeal;  and  full  hearing  may  l)e 
had. 

Mr.  Bayard. — It  might  as  well  be  contended  that  the  fence 
viewers  have  the  power  to  decide  the  title  to  land  by  regulating 
party  fences,  as  to  claim  the  power  now  claimed  for  city  regulators. 
That  a  power  to  regulate  party  walls  shall  by  inference  embrace  a 
power  to  determine  titles,  and  dividing  lines,  and  a  municipal  au- 
thority shall  oust  the  Superior  Court  of  jurisdiction  and  exclude 
trial  by  jury,  is  a  monstrous  proposition,  and  all  this  without  any 
provision  for  notice,  or  for  trial,  or  for  evidence,  or  for  deliberation. 
Two  men,  called  out  by  one  party,  and  paid  by  him,  shall,  from  his 
papers,  decide  upon  the  title  to  my  land.  The  authority  given  by 
law  is  not  to  settle  boundaries,  or  titles,  but  to  settle  party  walls  or 
undisputed  lines,  when  disputes  arise  about  the  necessary  width  of 
party  walls  and  foundations,  and  the  part  of  the  walls  on  each  side. 
If  such  a  power  is  to  be  recognized  what  is  to  be  the  effect?  Take 
the  present  case  as  an  illustration.  Here  are  two  houses  standing 
for  fifty  years  on  a  certain  line;  regulated  no  doubt  at  the  time  they 
were  built;  and  now  regulated  again  at  the  instance  and  by  the 
papers  of  one  party,  and  fourteen  inches  cut  off  from  one  of  the 
houses.  What  is  to  prevent  the  next  set  of  regulators  from  cutting 
off  more,  or  cutting  off  less;  and  from  thus  pulling  down  houses  every 
year.  No  record  is  made,  and  if  made  the  act  of  regulators  to-day, 
cannot  bind  others  to-morrow,  though  an  effect  is  claimed  for  it  to 
control  the  legal  rights  of  parties  without  hearing,  trial,  or  judg- 
ment. If  the  legislature  designed  to  give  this  dangerous  power  to 
regulators,  they  would  have  said  so  directly. 

By  the  Court. — If  these  certificates  are  offered  in  order  to  show 
the  decision  of  the  regulators  as  to  boundaries  or  location  of  lines 
they  are  not  evidence.  No  such  authority  is  given  to  these  officers; 
nor  even  to  the  city  council,  nor  to  the  city  courts. 

The  powers  conferred  on  the  city  regulators  are  contained  in  the 
act  of  assembly  of  June  13,  1772.  It  is  the  power  to  regulate 
streets  and  party  walls. 

Section  7  imposes  a  penalty  for   building  without  regulation;  and 
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section  8  provides  for  an  appeal  from  the  ordtfr  and  direction  of  the 
regulators  to  the  city  council. 

In  our  opinion  this  act  does  not  confer  the  power  which  is 
claimed  for  the  regulators  in  this  case,  of  deciding  the  legal  titles 
of  the  parties  in  a  disputed  line  of  property. 

This  opinion  though  clear  and  undoubted  in  itself,  is  strengthened 
by  the  fact  that  the  law  of  1832,  which  gives  the  city  court  juris- 
diction in  all  cases  of  assumpsit,  debt,  covenant,  trover,  replevin 
and  trespass,  expressly  refuses  to  allow  that  court  to  decide  ques- 
tions of  title  to  real  estate. 

It  is  very  apparent  that  in  many  cases  such  a  power  could  not  be 
exercised  by  the  regulators,  however  intelligent  and  proper  they 
may  be  for  their  office,  with  safety  and  justice,  for  want  of  the 
proper  information,  and  exhibition  of  the  titles  of  the  respective 
parties.  The  lines  of  a  party  do  not  necessarily  depend  on  a  mea- 
surement of  feet  and  inches  from  a  given  point;  such  measurement 
may  often  be  controlled  by  the  holding  of  the  parties;  by  divisions 
among  former  owners,  and  by  many  other  facts  as  well  as  principles 
of  law,  equally  important  in  the  settlement  of  titles  to  real  property 
as  the  mere  description  of  courses  and  distances  in  a  deed. 

This  new  power  claimed  for  the  city  regulators  is  so  extensive  in 
its  bearing  on  the  legal  rights  of  property-holders  in  Wilmington, 
that  the  court  will  be  extremely  cautious  before  they  recognize  it 
to  exist,  and  would  require  the  grant  of  such  power  by  the  legisla- 
ture to  be  extremely  plain  and  positive.  In  all  other  parts  of  the 
State,  a  party  cannot  be  deprived  of  his  real  property  without  a 
formal  trial  of  his  title  before  a  court  and  jury,  by  the  examination 
of  witnesses  and  scrutiny  of  all  the  title  papers  of  both  sides;  but 
this  claim  of  power  in  the  regulators  is  to  settle  the  legal  title  of 
property  by  a  mere  measurement  not  necessarily  with  notice  to  the 
other  party  or  examination  of  his  title  papers,  and  always  without  the 
aid  of  a  court  as  to  the  law,  or  the  verdict  of  a  jury  on  the  facts. 

The  plaintiff  had  a  verdict ;  and  the  defendant's  wall  being  suffered 
to  remain;  another  action  was  afterwards  brought  for  the  continuing 
trespass. 

The  regulators'  certificate  was  offered  in  evidence  again  in  that 
case,  in  mitigation  of  the  damages,  and  objected  to. 

Mr.  Bayard. — It  was  decided  at  the  former  trial  that  the  regu- 
lators had  no  right  to  determine  questions  of   title  to  real  property 
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by  the  regulation  of  party  walls;  the  counsel  even  admits  that  such 
decision  was  not  capable  of  being  controverted;  and  yet  the  same 
species  of  evidence  is  offered  to  mitigate  the  damages.  Neither  is 
this  action  for  any  thing  connected  with  the  original  location  of  this 
wall,  about  which  I  have  offered  no  evidence,  but  it  is  for  an  injury 
arising  from  the  wall  remaining  there  in  defiance  of  that  verdict  and 
judgment. 

Mr.  Rogers. — If  I  differed  from  the  court  on  any  point  decided 
in  the  former  case,  it  would  be  my  privilege  and  my  duty  to  revive 
and  re-argue  such  point  in  this  case,  and  respectfully  ask  the  court? 
to  re-consider  that  opinion.  On  the  main  point,  I  have  expressed 
my  entire  concurrence  with  the  ruling  of  the  court.  I  never  had  a 
doubt  of  it.  But  I  offer  the  proof  of  the  action  of  the  regulators  in 
this  matter  in  mitigation  of  the  damages.  The  court  has  never  re- 
jected the  evidence  for  any  such  purpose;  but  only  as  legally  fixing 
the  title  of  the  parties.  The  evidence  is  also  admissible  in  reply  to 
the  testimony  already  given  by  the  plaintiff,  of  the  original  trespass. 

Mr.  Bayard. — I  concede  that  matters  connected  with  the  tres- 
pass may  be  given  in  evidence  in  aggravation  or  mitigation  of  dama- 
ges; but  the  trespass  here  complained  of  is  not  the  erection  but  the 
continuance  of  the  wall ;  and  the  testimony  now  offered  is  connected 
with  the  former,  not  with  the  latter  trespass.  The  object  of  the 
evidence  is  to  show  that  the  plaintiff  is  not  entitled  to  damages  for 
the  erection  of  this  wall,  or  to  but  nominal  damages,  because  before 
erecting  the  wall  the  defendant  consulted  the  city  regulators;  yet 
all  that  was  decided  in  the  former  suit ;  and  this  action  is  for  a  sub- 
sequent trespass,  in  continuing  the  wall.  If  such  evidence  is  ad- 
mitted, evidence  would  also  be  admitted  in  reply  that  we  gave  writ- 
ten notice  to  the  defendant  not  to  proceed  to  put  up  the  wall. 

The  Court  excluded  the  evidence. 

Mr.  Rogers,  for  the  defendant,  remarked  on  the  hardship  of  re- 
peated suits  brought  against  his  client  for  the  same  trespass. 

He  maintained  that  the  defendant,  in  placing  her  wall  upon  pro- 
perty which,  according  to  the  measurement  from  Fifth  street,  and 
the  distance  called  for  by  the  deeds,  was  rightfully  hers,  was  no 
trespasser;  and  that  if  from  any  technical  rule  of  law  she  was  made 
a  trespasser,  she  would  not  be  liable  to  other  than  nominal  damages, 
as  she  placed  her  walls  where  they  are  by  direction  of  the  city  re- 
gulators.   He  admitted   that  the  regulators  had  no  right  to  settle  a 
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disputed  title  to  land,  but  their  action  should  protect  a  party  who 
relied  on  them  in  good  faith,  from  damage. 

He  re-argued  and  asked  the  court  to  review  the  decision  made  in 
the  former  case,  giving  the  preference  to  visible  lines  of  boundary 
over  course  and  distance,  as  called  for  by  the  title  papers.  He  ad- 
mitted the  correctness  of  the  rule  as  to  monuments  of  boundary 
mentioned  as  monuments  in  the  title  papers,  but  controverted  it  in 
application  to  the  location  of  houses,  walls  or  fences.  He  argued, 
that  supposing  these  houses  to  have  existed  in  the  time  of  Judge 
Way,  the  former  owner  on  the  lines  of  division  as  claimed  by  the 
plaintiff,  the  commissioners  having  to  divide  it  by  order  of  the  Or- 
phans' Court  could  establish  other  lines,  and  their  return  is  the 
proper  evidence  of  the  division  made  by  them.  The  return  in  this 
vcase  describes  the  lots  by  course  and  distance,  and  makes  no  men- 
tion of  the  houses  which  are  now  relied  on  as  evidence  of  the  lines, 
against  the  return  itself.  The  law  makes  that  return  conclusive, 
to  remain  "  firm  and  stable  forever,"  yet  the  purpose  to  which  the 
legal  principle  is  now  applied,  is  to  change  and  alter  that  return  by 
locating  these  lines  differently. 

In  regard  to  the  effect  of  the  former  recovery  between  these 
parties,  he  said  the  question  was  an  unsettled  one  in  the  courts  of 
this  country.  He  deplored  the  frequent  departure  of  the  courts  in 
this  country  from  the  principles  of  the  common  law,  and  said  there 
was  scarcely  any  position,  however  strange,  that  could  not  find 
sanction  by  the  decision  of  some  court  in  this  country.  The  com- 
mon law  principle  is,  that  no  former  recovery  can  be  conclusive  un- 
less pleaded  as  an  estoppel. 

Mr.  Bayard  replied. —  (3  East  Rep.,  346;  Doyle  and  Smith.) 

Judge  Harrington  charged  the  jury. 

He  said  that  the  case  being  somewhat  involved  by  facts,  some 
of  them  apparently  conflicting,  it  would  be  necessary  for  him  to  go 
into  detail  io  show  the  application  of  certain  legal  principles,  upon 
which  the  court  were  to  instruct  them. 

There  had  been  a  former  suit  between  these  parties.  That  was 
against  this  defendant  for  a  trespass  in  erecting  a  wall  on  the  plain- 
tiff's property;  this  was  for  a  further  trespass  in  continuing  that 
wall  so  unlawfully  erected.  The  record  of  that  former  suit  had  been 
given  in  evidence,  and  was  relied  on  by  the  plaintiff  not  only  as 
strong,  but  as  conclusive  evidence  of  the  title.  The  first  question, 
therefore,  which  arose  in  the  cause,  was  as  to  the  effect  of  that  for- 
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mer  recovery,  and  that  was  a  question  of  law,  in  relation  to  whicb 
the  court  expressed  the  opinion  that  the  record  was  not  absolutely 
conclusive  in  this  second  action  of  trespass  between  the  same  parties, 
but  that  it  was  pregnant  and  strong  evidence  of  the  plaintiff's  tiiie 
to  the  place  where  the  trespass  was  alledged  to  be  done.  This  point 
had  been  heretofore  ruled  by  the  court  in  the  case  of  Hudson  against 
Dazey,  in  a  second  action  of  ejectment;  and  also,  he  thought,  in  a 
prior  case  of  Steam  against  Anderson,  in  a  second  action  of  trespass. 

The  jury  therefore  were  at  liberty  to  determine  all  questions  in 
this  case  as  well  of  title  as  of  trespass,  and  damages;  taking  with 
them  the  record  evidence  of  a  former  recovery  between  these  parties 
as  persuasive  evidence  of  the  plaintiff's  title. 

Both  parties  claimed  title  to  the  small  strip  of  land  on  which  the 
trespass  was  committed;  the  plaintiif  as  a  tenant  of  Frances  J.^ 
Cling,  who  claims  under  a  deed  from  Joseph  Hemphill,  who  bought 
of  William  W.  Thomas  and  Avife,  James  B.  Thomas  and  Benjamin 
P.  Phister  and  wife,  the  heirs-at-law  of  John  Way. 

The  defendant,  Mrs.  Stevens,  claimed  title  also  from  these  same- 
heirs  of  John  Way,  by  deed  subsequent  to  the  grant  to  Hemphill. 

Both  properties  J  ie  on  Market  street,  between  Fourth  and  Fifth 
streets,  and  originally  all  belonged  to  John  Way,  under  a  convey- 
ance referring  to  Fifth  and  Queen  streets,  and  locating  a  certain 
number  of  feet  and  inches  from  the  southern  side  of  said  street, 
running  parallel  therewith,  and  giving  fronts  of  twenty  feet  seven 
inches,  and  twenty  feet  respectively. 

Referring  to  the  deed  of  Miss  Cling,  the  description  is :  "a  lot  or 
piece  of  land  with  a  two  story  frame  dwelling  house  and  other  build- 
ings and  improvements  thereon,  situate  on  the  eastern  side  of  Mar- 
ket street,  between  Fourth  and  Fifth  streets,  in  the  city  of  Wil- 
mington aforesaid,  and  bounded  as  follows:  beginning  at  a  corner 
of  lot  No.  1,  (of  this  part)  on  the  said  side  of  Market  street,  at  the 
distance  of  forty-four  feet  seven  inches  from  the  southern  side  of 
Fifth  (late  Queen  street,)  thence  south  fifty-eight  degrees  east  eighty- 
five  feet  three  inches;  thence  south  thirty-two  degrees  west  twenty 
feet;  thence  with  Hemphill's  lot  parallel  with  the  first  line  and  with 
Fifth  street  to  Market  street,  and  thence  to  the  beginning." 

The  defendant  had  shown  by  the  evidence  that  they  measured 
forty-four  feet  seven  inches  from  the  south  side  of  Fifth  street,  and 
that  this  came  in  front  upon  Miss  Cling's  house  fourteen  inches;  and 
running  through  her  house  by  a  parallel  with   Fifth   street,  that  it 
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took  off  from  the  plaintiff's  house  a  strip  varying  from  fourteen 
inches  in  front  to  five  or  seven  inches  back;  being  the  disputed  strip 
which  defendant  took  possession  of  as  her  property,  under  a  claim 
of  right  and  built  her  house  upon  it. 

In  the  former  case  this  measurement  having  been  shown  to  have 
been  made  by  the  city  regulators,  it  was  relied  on  as  an  entire  jus- 
tification. The  court  decided  against  the  power  of  the  regulators, 
and  that  question  had  not  been  revived  in  this  suit. 

In  this  case  it  was  alledged  on  the  part  of  the  plaintiff  that  the  title 
to  the  land  in  dispute  depends  upon  a  principle  of  law,  and  a  matter 
of  fact,  independent  of  the  actual  distance  which  the  deed  calls  for 
from  Fifth  street,  as  measured  by  the  city  regulators.  The  matter 
of  faet  was  this,  the  house  and  lot  of  Miss  Cling  had  been  held  by  a 
distinct,  visible  and  tangible  line  of  occupancy,  defined  by  walls  of 
stone  or  wood  for  more  than  forty  years;  and  the  principle  of  law 
was,  that  inasmuch  as  this  lot  was  assigned  in  the  Orphans'  Court  to 
heirs  of  John  Way,  by  these  defined  and  certain  limits  as  well  as  by 
course  and  distance,  and  was  conveyed  in  the  same  way  by  these 
heirs  to  John  Hemphill,  and  by  him  to  Cling,  before  the  same  heirs 
conveyed  the  adjoining  lot  to  Mrs.  Stevens,  both  her  deed  and  Miss 
Cling's  had  reference  to  this  holding  as  well  as  to  the  course  and 
distance. 

The  two  lots  belonged  to  the  same  persons  and  were  assigned  in 
the  Orphans'  Court  in  the  year  1834.  In  these  proceedings  the 
portion  of  Mr.  Way's  real  estate  marked  in  the  return  C.  No.  1,  2 
and  3,  and  valued  at  $5,200,  was  assigned  to  Benjamin  Phister  and 
wife,  William  W.  Thomas  and  James  K.  Thomas,  by  the  following 
description : — 

"  Part  C.  No.  1,  whereof  is  a  lot  of  land  situate  in  the  city  of 
Wilmington  aforesaid,  bounded  on  the  north  by  part  B.,  on  the 
south  by  lot  No.  2,  next  described,  having  a  front  of  twenty  feet 
seven  inches  on  the  easterly  side  of  Market  street  and  extending 
back  or  eastwardly  at  that  width  eighty-two  feet  three  inches  to  the 
westerly  side  of  the  three  feet  wide  alley  before  mentioned,  and 
having  a  three  storied  brick  dwelling  house  and  other  buildings  and 
improvements  thereon,  with  the  right  and  privilege  attached  to  said 
lot  of  the  use  in  common  of  the  aforesaid  alley.  No.  2  of  this  part 
is  a  lot  of  land  lying  between  No.  1  last  above  described,  and  land 
of  the  heirs  of  William  Hemphill,  deceased,  having  a  front  on  the 
easterly  side  of  Market  street  of  twenty  feet,  and  at  that  width  ex- 
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tending  back  or  eastwardly  eighty  feet  three  inches,  to  other  land 
of  part  B.,  and  having  a  two  storied  frame  dwelling  house  and  other 
buildings  and  improvements  thereon,  with  a  like  privilege  also  of 
the  alley  as  aforesaid." 

Now  it  was  alledged  that  by  beginning  Xo.  1  twenty-four  feet  from 
Market  street,  which  is  assumed  to  be  the  width  of  part  B.,  which 
belongs  as  it  is  said  to  Mr.  Wilson;  and  giving  lot  No.  1  a  front  of 
twenty  feet  seven  inches,  the  dividing  line  between  it  and  lot  No.  2, 
is  not  between  the  frame  house  and  the  brick  house,  both  described 
as  being  on  these  lots  respectively;  but  runs  through  the  frame 
house  and  cuts  of!  from  nine  to  fourteen  inches. 

This  connects  itself  with  the  subsequent  conveyance  of  these  two 
lots,  and  affects  the  question  whether  these  lots  were  conveyed  by 
real  boundaries  or  by  course  and  distance  only. 

It  was  alledged  by  the  plaintiff,  that  at  the  time  of  this  assignment 
the  parts  of  C.  No.  1  and  No.  2,  were  entirely  distinct  by  visible 
holdings,  and  that  the  return  of  the  freeholders  had  reference  to  the 
lines  as  defined  by  such  holdings,  being  the  walls  of  houses  and  other 
enduring  land  marks ;  and  this  was  a  fact  for  the  consideration  of  the 
jury;  that  the  conveyance  by  these  assignees  of  C.  No.  2  to  Hemp- 
hill, in  1840,  had  the  same  reference  as  well  as  the  description  by 
course  and  distance;  and  that  the  subsequent  conveyance  by  the 
same  persons  of  C.  No.  1  to  Mrs.  Stevens,  in  1844,  had  the  same 
reference  to  the  visible  lines,  and  must  be  taken  to  be  restricted  and 
defined  by  them. 

If  the  facts  were  proved  that  these  properties  have  for  a  long  time 
been  held  by  such  visible  and  permanent  lines;  and  being  so  held 
by  the  same  persons,  a  part  thereof,  Xo.  2,  was  conveyed  by  refer- 
ence to  the  assignment  in  the  Orphans'  Court,  and  a  description  of 
course  and  distance  from  Fifth  street  "  being  a  lot  or  piece  of  land 
with  a  two  storied  frame  dwelling  house  and  other  buildings  and 
improvements  thereon,  situate ; "  the  question  of  law  then  arose 
whether  the  subsequent  conveyance  by  the  same  owners  of  the  re- 
maining house  and  lot  C.  No.  1,  by  a  similar  recognition  and  de- 
scription, can  give  title  to  the  second  grantee,  Mrs.  Stevens,  of  a 
part,  fourteen  inches  in  width,  of  Miss  Cling's  house,  by  mere  re- 
ference to  the  distance  of  both  lots  from  Fifth  street. 

On  this  question  it  was  the  opinion  of  the  court,  that  the  course  and 
distance  of  both  these  deeds  from  Way's  assignees  might  be  controlled 
by  the  actual   visible  lines  marked  out   by  such   prominent  and  en- 
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•during  objects  as  the  walls  of  houses  or  permanent  fences;  and  if 
ihe  lot  of  Miss  Cling  was  so  defined  at  the  time  of  the  assignment  in 
the  Orphans'  Court,  and  had  been  so  held  for  a  long  time  previous, 
she  has,  as  against  Mrs.  Stevens,  a  subsequent  grantee  of  these  as- 
signees, a  legal  title  to  the  house  and  lot  as  so  held,  though  it  should 
turn  out  upon  measurement  that  forty -four  feet  seven  inches  from 
Fifth  street  would,  by  giving  Mrs.  Stevens  a  full  front  of  twenty 
feet  seven  inches,  overlap  and  cut  off  a  small  strip  of  the  plaintiff's 
house.  And  this  opinion  is  strengthened  by  the  fact  that  the  per- 
€ons  who  owned  both  lots  sold  the  first  one  by  description  referring 
to  the  house  of  Miss  Cling,  as  being  upon  it;  and  afterwards  sold 
the  remaining  lot  to  the  defendant.  The  consequence  of  a  different 
construction  would,  in  a  city,  in  case  of  an  original  mistake  of  any 
measurement  from  the  street,  or  an  accidental  change  of  the  starting 
point  of  measurement,  throw  the  line  of  every  lot  in  the  square  out 
of  place;  and  though  they  might  all  have  been  held  by  the  same 
person,  and  sold  off  after  the  houses  were  built,  a  rigid  adherence  to 
the  required  number  of  feet  might  require  every  wall  on  the  street 
to  be  pulled  down  and  removed,  though  but  for  a  few  inches. 

We  think,  therefore,  that  the  reference  in  these  deeds  to  the  houses 
then  and  long  before  built  on  the  lots,  will,  as  between  two  grantees 
from  the  same  holder  of  both  lots,  and  especially  with  reference  to 
ihe  Orphans'  Court  return,  which  does  not  give  the  distance  from 
Fifth  street,  control  the  description  in  the  deed  by  course  and  dis- 
tance ;  and  give  to  the  plaintiff's  landlord,  the  title  to  her  house  as  it 
stood  at  the  time  of  the  conveyance. 

Then  as  to  the  damages.  If  the  plaintiff  recovers,  he  will  be  en- 
titled to  damages  in  the  discretion  of  the  jury  for  the  injury  done 
liim  by  the  defendant's  suffering  her  wall,  unlawfully  erected  on  a 
small  part  of  his  lot,  to  remain  there  since  the  last  recovery.  If 
ihe  jury  think  her  suffering  the  wall  to  remain  there  has  not  been 
from  a  wanton  disregard  of  the  plaintiff's  rights,  or  disregard  of 
his  comfort  and  convenience;  but  has  been  for  the  proper  purpose 
of  again  trying  this  question  of  title;  it  would  not  appear  to  be  a 
oaee  for  aggravated  damages.  The  plaintiff  is  merely  a  tenant,  and 
not  the  owner  of  the  property.  The  damages  are  to  be  assessed 
with  reference  to  the  injury  done  to  his  possession;  and  not  for  any 
injury  done  to  the  reversioner.  Miss  Cling,  who  is  the  owner  of  the 
place  where  the  trespass  is  said  to  have  been  done.  Yet  this  ques- 
voL.  V.  36 
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tion  of  damages  is  altogether  in  the  discretion  of  the  jury,  dependent 
on  the  complaint  stated  in  the  declaration  and  the  proof  offered  to 
support  it. 

Verdict  for  plaintiff. 

Mr.  Bayard,  for  plaintiff. 

Mr.  Rogers,  for  defendant. 
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JEHU   &   THOMAS   CLARK  vs.   WILLIAM    C.    PRITCHETT. 
The  record  entry  of  a  judgment  amended  in  the  Court  of  Appeals. 

Writ  of  Eerok  to  the  Superior  Court  of  New  Castle  county. 

Tried  before  the  Chancellor  and  Judges  Milligan  and  Wootten. 

3/r.  Bates,  jr.,  assigned  as  error,  that  the  narr  set  out  a  judgment 
for  $485  45,  as  the  foundation  of  the  action;  and  the  judgment 
here  rendered  was  for  $920  23,  as  a  gross  sum  for  the  debt,  and 
no  part  for  damages.    There  was  no  count  for  interest. 

Mr.  Wales,  for  defendant  in  error,  said  the  informality,  if  any, 
was  cured  by  statute.  "Judgment  shall  not  be  reversed  for  any 
clerical  misprison  or  defect  of  form."     (8  Del.  Laws,  67.) 

JoiiNS^  Chancellor. — The  rule  of  the  English  courts  on  the  sub- 
ject of  amendments  is,  that  they  may  be  made  by  any  court  having 
possession  of  the  record,  in  any  matter  that  tends  to  the  furtherance 
of  justice.  Such  amendments  are  not  made  under  the  statute  of 
jeofails,  but  under  the  general  authority  of  the  court.  (7  Term 
Rep.,  696;  1  P.  &  Duer.  Pr.,  601;  Ibid,  301.)  Our  act  of  assem- 
bly uses  the  words  of  the  English  authorities  in  allowing  amendments 
tending  to  the  furtherance  of  justice.  It  authorizes  the  court  be- 
fore whom  a  record  is,  even  after  judgment,  "  to  order  any  amend- 
ment that  will  tend  to  the  furtherance  of  justice."  (8  vol.,  67.) 
Judgment  may  be  amended  after  error  brought.  Such  judgment 
may  be  amended  by  changing  it  from  "  de  bonis  propis "  to  "  de 
bonis  testatoris  si,"  &c.,  &c.  (Dough,  116;  Burr.,  2730;  Sellon's 
Prac,   407.)      So  if  the  judgment  do  not  say  that   the   damages 
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occasione  detentionis  debiti  were  awarded  ex  assensu  suo,  it  may  be 
amended,  though  it  has  been  assigned  for  error.  Amendments  al- 
lowed after  argument  on  error.  (Str.,  786.)  After  judgment  the 
court  below  could  not  amend  this  judgment,  but  the  record  being 
before  this  court  the  judgment  may  be  amended  in  the  respects 
here  excepted  to,  either  under  the  English  practice  or  under  our 
Constitution  and  act  of  assembly. 

The  only  amendment  necessary  to  perfect  this  judgment,  is  to  in- 
sert the  words  "  by  way  of  damages,"  and  make  the  other  corres- 
ponding alterations. 

Judgment. — It  is  therefore  ordered  by  the  Court  of  Errors  and  Ap- 
peals, that  the  judgment  and  decree  in  the  court  below,  upon  the  plea 
of  nul  tiel  record,  be  and  the  same  is  hereby  amended,  by  striking  out 
the  words  "  to  wit,  the  debt,  interest  and  costs,"  and  inserting  after  the 
words  "  record  of  the  said  judgment,"  the  words  "  and  also  interest 
thereon  by  way  of  damages,"  so  that  the  judgment  in  that  part  hereby 
amended,  will  be  in  these  words :  "  his  said  debt  mentioned  in  the  re- 
cord of  s!aid  judgment,  and  also  interest  thereon  by  way  of  damages.'* 
And  it  is  further  ordered  by  the  said  court,  that  the  order  of  the 
Superior  Court,  by  which  it  was  referred  to  the  prothonotary  to  as- 
certain the  amount  of  said  judgment,  and  the  amount  ascertained  by 
him  under  said  order  of  reference,  as  also  the  several  writs  of  execu- 
tion, and  all  proceedings  subsequent  to  said  judgment,  be  and  the 
same  are  hereby  set  aside. 

Judge  WooTTEN  dissented. 

Mr.  Bates,  jr.,  for  plaintiff. 
Mr.  Bayard,  for  defendant 


ROBERT  E.  GRIFFITH  and  others  vs.  BRONOUGH  M.  DERRIN^- 

GER. 

The  rule  in  Shelley's  case  recognized. 

Before  the  full  court:  Johns,  Chancellor,  Booth,  Chief  Justice, 
Harrington,  Milligan  and  Wootten. 

Questions  reserved  for  hearing  in  banc,  on  the  following  case 
stated : 
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The  defendant  agreed  in  writing  to  purchase  of  the  plaintiffs  a 
a  tract  of  land  in  New  Castle  county,  at  a  certain  sum,  if  a  good 
title  could  be  had  to  the  same.  The  plaintiffs'  title  was  under  Isaac 
Jaquett,  who  was  still  alive  and  had  many  children,  and  his  title 
was  derived  under  the  will  of  John  Jaquett,  as  follows :  "  I  give, 
devise,  and  bequeath  to  my  son,  Isaac  Jaquett,  all  my  plantation, 
&c.,  &c.,  after  the  legacies  heretofore  bequeathed  to  his  brothers 
and  sisters  shall  have  been  satisfied,  and  not  sooner,  to  hold  to  him 
my  said  son  Isaac,  for  and  during  his  natural  life;  and  after  his  de- 
cease, then  to  the  oldest  male  heir  of  his  body  lawfully  begotten; 
and  in  case  my  said  son  Isaac  should  die  without  such  male  heir  of 
his  body  lawfully  begotten,  in  such  case  it  is  my  will  that  the  plan- 
tation, &c,,  &c.,  shall  go  to  the  next  eldest  male  heir  bearing  the 
name  of  Jaquett  in  my  family,  to  hold  to  such  eldest  male,  if  one, 
so  long  as  wood  shall  grow  or  water  flow ;  and  for  want  of  male  issue 
as  aforesaid,  then  to  the  next  eldest  female  heir  in  my  family  for- 
ever." 

Isaac  Jaquett  entered;  paid  the  legacies,  and  conveyed  the  premi- 
ses to  William  Polk,  who  conveyed  to  plaintiffs. 

The  question  was,  what  estate  Isaac  Jaquett  took  under  the  will; 
if  an  estate  tail,  judgment  to  be  rendered  for  the  plaintiffs;  if  only 
a  life  estate,  judgment  to  be  for  defendant. 

Mr.  Gray,  for  the  plaintiffs,  argued  the  case  in  writing,  and  as- 
sumed that  Isaac  Jaquett  took  an  estate  of  inheritance.  (1  Vent.,. 
239;  Burley's  case.)  Devise  to  A.  for  life,  remainder  to  the  next 
male  heir;  in  default  of  such  heir,  remainder  over;  A.  takes  an  es- 
tate tail.  (IP.  Wms.,  8T,  Legate  vs.  Sewell.)  Devise  to  W..  L. 
for  life,  and  after  his  decease  to  the  heirs  male  of  the  body  of  said 
W.  L.,  and  the  heirs  male  of  the  body  of  every  such  heir  male,  &c. 
VV.  L.  takes  an  estate  tail.  (8  T.  Rep.,  518,  Morris  vs.  Ward;  Amh., 
453,  Duhher  vs.  Trollope;  2  Lord  Ray.,  1437,  Goodwright  vs. 
Pullen.) 

The  words  "eldest  male  heir  of  his  body,"  ifi  the  will  of  John 
Jaquett,  are  words  of  limitation,  and  not  words  of  purchase.  A 
construction  making  them  words  of  purchase  would  defeat  the  in- 
tention of  the  testator,  by  making  *'  the  eldest  male  heir  "  the  head 
of  a  line  of  succession  to  the  estate  devised;  this  would  be  contrary 
to  and  different  from  what  the  testator  intended. 

The  rule  in  Shelley's  case  clearly  applies  to  the  construction  of 
this  will :  it  is  a  part  of  the  law  of  Delaware. 
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Mr  Bayard,  for  the  defendant,  said  that  his  own  view  of  the 
case  agreed  with  Mr.  Gray's,  but  it  was  not  settled  by  any  decision 
in  this  State,  and  it  was  important  to  settle  the  title;  this  ease  was 
stated  for  the  purpose.  He  referred  to  16  Johns.,  382,  Anderson 
vs.  Eden,  and  he  argued  that  unless  the  rule  in  Shelley's  case  were 
adopted  as  the  law  of  this  State;  the  intention  plain  on  the  face  of 
the  will,  was  that  Isaac  Jaquett  took  only  a  life  estate. 

He  admitted  that  if  the  rule  in  Shelley's  case  was  the  rule  of 
property  in  this  State,  this  case  came  within  it;  and  he  also  admit- 
ted that  he  had  always  supposed  that  rule  was  the  law  here,  as  well 
as  in  England;  but  if  that  were  not  so,  he  thought  the  intention  as 
to  the  life  estate  was  clear;  and  that  such  intention  would  control 
and  be  carried  out,  even  though  the  subsequent  intention  also  ap- 
peared on  the  will,  could  not  be  carried  out,  because  it  would  create 
a  perpetuity. 

Judgment. — And  now,  to  wit:  this  sixth  day  of  June,  A.  D.  1850, 
this  cause  coming  on  to  be  heard  by  and  Ix^fore  all  the  judges  in 
the  court  here,  and  the  same  being  debated  by  counsel,  and  the 
court  having  heard  and  considered  the  question  of  law  which  was 
directed  to  be  heard  before  this  court,  it  is  ordered  and  adjudged  by 
the  court  here,  that  the  said  Isaac  Jaquett,  the  devisee  named  in  the 
case  stated,  took  an  estate  of  inheritance  under  and  by  virtue  of  the 
devise  set  forth  in  the  case  stated,  as  contained  in  the  said  last  will 
and  testament  of  the  said  John  Jaquett,  deceased,  in  the  said  plan- 
tation and  tract  of  land  therein  mentioned  and  described.  And  it 
is  further  ordered,  that  the  record  and  proceedings  in  this  cause  be 
remanded  and  certified  to  the  Superior  Court  of  Xew  Castle  county. 

Gi'ay,  for  plaintiffs. 

Bayard,  for  defendant. 


JOHN  W.  GARDNER,  d.  b.,  plaintiff  in  error  vs.  WASHINGTON 
MASON,  p.  b.  defendant  in  error. 

The  report  of  referees  appointed  under  a  rule  of  court,  may  be  amended  by 

leave,  Sec. 

Writ  of  Error  to  the  Superior  Court  in  and  for  New  Castle 
county.  Tried  before  the  Chancellor,  Chief  Justice,  and  Judge  Mil- 
ligan. 
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It  was  an  amicable  action,  docketed  by  consent  and  referred  to 
three  persons  named  by  the  court;  they,  or  any  two  of  them  agree- 
ing, to  make  report.  A  report  was  made,  signed  by  two  only; 
which,  from  inaccuracy  of  wording,  was  made  to  express  that  only 
these  two  met;  but  the  court,  on  motion,  allowed  the  return  to  be 
amended  in  this  respect,  according  to  the  fact. 

The  exceptions  were — 1.  Because  the  court  ordered  the  award 
to  be  amended;  and  the  judgment,  being  on  the  amended  award,  was 
erroneous.  2.  Because  the  legal  award  showed  a  hearing  and  de- 
cision of  the  cause  by  only  two  referees.  3.  Because  tlie  judgment 
was  rendered  without  confession,  and  without  any  legal  award,  or 
any  other  ground  that  would  sustain  it. 

Bayard. — It  is  well  settled  that  on  a  reference,  the  arbitrator  is 
functus  officio  on  the  return  of  the  award,  and  no  amendment  can 
be  made.  Neither  can  there  be  any  reference  back  to  him,  un- 
less such  power  is  expressed  in  the  submission:  the  court  has  no 
power  to  do  any  thing  but  approve  or  disapprove.  {Jenk.  Cent., 
3,  61,  128;  6  East  Rep.,  309;  8  Ih.,  54;  11  lb.,  369;  40  Com.  Law 
Rep.,  656 ;  6  Mess.  &  Welsby,  438 ;  23  Com.  Law  Rep.,  60 ;  2  Mess, 
d  Welshy,  32;  8  Com.  Law  Rep.,  26;  16  lb.,  391;  41  Law  Library.) 
The  award  as  returned,  could  not  have  warranted  any  judgment. 
The  amendment  was  therefore  material. 

Mr.  Bates,  jr.,  contra. — 1.  The  court  did  not  order  the  award  to 
be  amended;  they  gave  leave  to  amend  the  report.  The  report  and 
award  are  distinct.  {Borw.  L.  Die.)  The  certificate  of  qualification 
and  report  are  entirely  under  the  direction  of  the  court.  The 
amendment  was  of  no  part  of  the  award. 

2.  The  act  of  assembly  controls  the  whole  matter.  It  recites 
the  evils  to  be  guarde(\  against,  and  enacts  that  no  judgment  on  an 
award  shall  be  reversed  for  any  error.     {Dig.,  112.) 

3.  But  on  the  broad  question — Has  the  court  power  to  permit  an 
amendment  of  the  report  of  referees,  in  a  matter  not  touching  the 
award;  that  is,  the  decision  of  the  arbitrators? 

The  law  of  awards  under  our  act  of  assembly;  and  of  amendments 
nnder  our  constitution  and  laws  applying  to  awards,  as  well  as  other 
legal  proceedings;  is  very  different  from  the  law  and  practice  on 
awards  in  England. 

The  power  of  amendment  of  any  proceedings  before  a  court,  or 
under  its  jurisdiction,  is  before  judgment  unlimited,  except  by  its 
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own  discretion;  and  the  exercise  of  such  discretion  is  not  the  sub- 
ject of  a  writ  or  error.     {Art.  6,  sec.  16,  Const.) 

The  daily  practice  of  the  court  under  this  power,  is  to  amend  the 
mistakes  of  counsel  learned  in  the  law,  so  as  to  prevent  injustice;, 
yet  it  is  contended  that  the  same  court  has  not  power  to  allow  un- 
learned referees  to  correct  the  certificate  of  an  award,  according  to 
the  truth. 

I  lay  out  of  view  altogether  the  law  of  awards  and  submissions 
out  of  court.  It  may  be  that  such  submissions  to  the  judges  of  the 
party's  own  choice,  may  be  subject  to  the  straitened  rules  contended 
for  on  the  other  side;  1  neither  concede  nor  deny  that;  but  an 
award  founded  on  a  submission  by  rule  of  court,  under  an  act  of  as- 
sembly, is  a  very  different  matter.  That  makes  it  a  cause  in  court  ;. 
a  civil  proceeding  before  the  court;  subject  to  the  guidance  and 
control  of  the  court;  to  its  powers  of  amendment,  and  compulsion; 
and,  I  say,  of  reference  back.  It  makes  the  arbitrators  something 
more  than  mere  agents  of  the  parties:  it  makes  them  agents  of  the 
court,  for  a  particular  purpose,  and  their  duty  is  not  discharged 
until  it  is  fully  discharged.  They  are  not  functus  oflBcio,  when  they 
have  made  any  kind  of  return ;  they  are  bound  to  do  the  duty  they 
were  appointed  to  do;  and  if  they  do  it  at  first  ineffectually,  they 
may  be  ordered  to  do  it  over  again.  They  are  officers  of  the  court; 
appointed  by  the  court;  deriving  authority  from  them  and  bound  to- 
exercise  and  exhaust  that  authority.  It  is  not  a  mere  authority,  it 
is  a  duty,  and  the  court  can  oblige  them  to  do  it.  (1  Binney's  Rep.^ 
336;  6  Mass.  Rep.,  70;  5  Ibid,  139;  4  Greenleafs  Rep.,  459.) 

Mr.  Bayard,  in  reply. — The  distinction  between  the  report  and 
the  award  has  no  fouhdation.  In  every  case  requiring  a  report  to- 
be  made  in  writing,  the  report  is  the  award.  The  act  of  assembly 
speaks  of  the  "  report  and  award  "  as  correlative  terms.  Authority 
or  power  cannot  be  enlarged  or  amended,  but  by  the  consent  of  the 
source  of  such  power.  It  must  be  executed  in  manner  and  form,  as 
the  power  is  conferred.  A  submission,  whether  by  rule  of  court  or 
otherwise,  is  the  act  of  the  parties;  to  judges  of  their  own  choosing; 
to  be  acted  upon  in  manner  and  form,  and  to  the  extent  authorized' 
by  the  submission,  which  may  be  in  any  terms  the  parties  choose. 
And  no  power  exists  in  the  court  or  elsewhere  to  extend  or  modify 
such  an  authority. 

The  principles  of  the  law  of  awards  are  not  changed  by  the  act 
of  assembly.     The  court  has  no  common  law  powers  over  awards^ 
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touching  the  submission ;  there  is  no  law  in  this  State  of  compulsory 
arbitration;  and  the  act  referred  to  only  gives  authority  to  parties 
on  submitting  to  arbitration,  to  make  their  submission  a  rule  of 
court,  and  thus  make  the  award  subject  to  the  approval  of  the  court, 
and  give  the  judgment  upon  it  certain  effects,  which  would  not  other- 
wise belong  to  it.  But  the  submission  is  still  the  act  of  the  parties ; 
the  authority  of  the  arbitrators  is  derived  from  them;  their  action 
is  regulated  by  the  terms  of  the  submission;  and  no  power  exists  to 
enlarge  or  vary  it.  That  is  the  principle  of  the  common  law,  and 
of  the  English  cases.  The  State  cases  referred  to,  show  great  loose, 
ness  of  investigation,  as  well  as  disregard  of  settled  principles. 

Judgment. — And  now  to  wit:  this  sixth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty,  this  cause  came 
before  the  Court  of  Errors  and  Appeals,  and  was  argued  by  coun- 
sel; whereupon,  as  well  the  record  and  proceedings  aforesaid,  and 
the  judgment  given  in  form  aforesaid,  as  the  matters  aforesaid,  by 
the  said  John  M.  Gordon,  for  error  assigned,  being  seen  and  by  the 
court  now  here  fully  understood,  and  mature  deliberation  being 
thereupon  had,  it  appears  to  the  court,  that  there  is  no  error  either 
in  the  record  or  proceedings  aforesaid,  or  in  giving  the  judgment 
aforesaid.  Therefore  it  is  ordered,  that  the  judgment  aforesaid,  in 
form  aforesaid  given,  be  in  all  things  affirmed;  and  that  the  said 
John  M.  Gordon  pay  the  costs  of  the  proceedings  in  this  court. 
And  it  is  ordered,  that  the  judgment  of  this  court  be  certified  to  the 
court  below,  and  the  aforesaid  record  be  remitted  to  the  same  court. 

Mr.  Bayard,  for  plaintiff  in  error. 

Mr.  Bates,  jr.,  for  defendant. 

VOL.  V.  37 
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ISAAC  W.  MARINER,  Adm'r.  of  MARY  MARINER,  dec'd.,  a. 
d.  b.  vs.  JOHN  M.  COLLINS,  resp't.  p.  b. 

As  between  near  relations,  the  law  does  not  imply  a  promise  to  pay  board, 
&c.,  while  on  a  visit. 

This  was  an  action  of  assumpsit  by  Collins,  for  board  and  at- 
tendance of  his  wife's  mother,  during  sickness.  Pleas,  non  assump- 
sit; no  assets,  &c. 

The  plaintiff  below  proved  that  Mrs.  Mary  Mariner,  his  wife's 
mother,  who  usually  resided  with  another  child,  was  taken  sick 
whilst  on  a  visit  to  his  house,  and  was  furnished  with  board  and  at- 
tendance for  about  four  or  five  weeks.  She  died  soon  after  her  re- 
turn to  her  son's.    She  had  property. 

Mr.  Cullen  insisted,  that  as  between  near  relations,  the  law  raised 
no  implied  assumpsit  for  board  or  attendance  on  the  one  side,  or  for 
work  and  labor  on  the  other;  but  that  a  specific  contract  must  be 
proved.     {Addison  on  Cont.,  737;  Chitty  on  Cont.,  575,  note  F.) 

By  the  Court. —  Wherever  a  person  is  under  a  legal  liability  to 
pay  money  or  discharge  a  duty,  the  law  implies  a  promise  to  do  it. 
But  no  promise  can  be  implied  from  that  which  is  a  mere  gratuity. 

If  a  person  invite  a  stranger  to  his  house,  he  cannot  turn 
round  and  make  him  a  debtor  for  food,  attendance  or  necessaries 
furnished  him.  If  the  defendant  was  the  plaintiff's  wife's  mother, 
living  usually  at  a  son's;  but  occasionally  visiting  among  her  chil- 
dren; and  being  on  a  visit  to  the  son-in-law's  house,  she  was  taken 
sick,  he  could  not  make  her  liable  for  the  food,  attendance  and  ne- 
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cessaries  furnished  her  in  her  sickness;  nor  recover  the  same  froin. 
her  estate.  If  he  meant  to  charge  her,  he  ought  to  have  given  her 
notice. 

But  if  she  went  to  Collins'  without  invitation,  or  from  other  facts 
the  jury  are  satisfied  that  such  was  the  understanding  of  the  parties, 
fihe  would  be  liable  for  food,  attendance  and  necessaries. 

Verdict  for  appellant. 

Cullen,  for  appellant. 


HENRY  LITTLE  vs.  PIAZZARD  &  PRETTYMAN. 

A  co-partner  cannot  bind  the  firm  by  deed,  without  express  authority  by 

deed. 
But  if  one  execute  a  paper  in  the  presence  of  his  partner,  with  hia  assent, 

it  may  bind  as  the  act  of  both. 
A  joint  party  may  be  called  as  a  witness. 

Assumpsit  for  goods  sold,  &c.  Special  count  on  a  note  under 
«.eal,  date  April  1,  1839,  for  $308,  with  interest. 

Hazzard  &  Prettyman  were  partners  in  trade,  and  bought  certain 
goods  of  S.  &  M.  Cannon,  for  which  they  gave  their  note,  signed 
by  Prettyman,  for  the  firm;  with  Henry  Little  as  surety.  Little 
had  the  note  to  pay,  and  brought  this  action  to  recover  back  from 
his  principals. 

The  note  was  signed  by  Prettyman,  in  the  name  of  Hazzard  & 
Prettyman,  in  the  presence  of  Hazzard;  and  by  H.  Little.  R.  Haz- 
zard knew  of  its  assignment  to  a  third  party,  whom  he  advised  to 
accept  it,  saying  that  the  note  was  good,  as  it  had  his  name  to  it. 

This  was  objected  to  by  Mr.  Layton. 

Mr.  Cullen. — Our  object  is  to  show  a  direct  recognition  of  the 
note  by  R.  Hazzard;  which  we  shall  hold  to  be  equal  to  his  having 
signed  it. 

The  Court  admitted  the  evidence,  and  Mr.  Layton  excepted. 

Mr.  Cullen  called  Prettyman,  one  of  the  defendants ;  and,  with  his 
consent,  offered  to  examine  him  as  a  witness. 

Mr.  Layton  objected  that  Prettyman  was  an  insolvent  partner, 
called  to  charge  the  other  partner,  who  alone  was  solvent;  and  that 
in  favor  of  a  father-in-law  of  the  defendant  called. 
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Mr.  Cullen. — The  rule  is  universal,  that  a  party  may  be  called  to 
testify  in  a  cause,  if  the  party  calling  him  will  risk  his  evidence. 
Any  joint  party  may  be  called.  (1  Taunt.  Rep.,  377.)  Any  de- 
claration of  Prettyman  may  be  given  in  evidence  against  Hazzard. 
(20  Com.  Law  Rep.,  177;  7  Bing.,  379;  3  Harr.  Rep.,  393.) 

Mr.  Layton  replied,  that  Prettyman,  by  swearing  so  as  to  charge 
Hazzard,  indirectly  testified  for  himself ;  at  least  so  as  to  throw  half 
the  burden  on  another.  He  cannot  be  a  witness,  without  the  con- 
sent of  his  co-defendant.  (1  Phil.  Ev.,  62-3;  3  Greenl.  Ev.,  §  326; 
Rose.  Civ.  Ev.,  89.) 

The  Court  admitted  him  as  a  witness,  not  to  prove  the  existence 
of  the  partnership ;  but,  that  being  proved,  to  prove  any  thing  in 
which  his  declarations  could  bind  the  partnership. 

Excepted  to. 

A.  W.  Prettyman  sworn. —  These  goods  were  bought  by  Hazzard 
and  myself,  for  the  firm  of  Hazzard  &  Prettyman. 

Question. —  Was  you  authorized  to  sign  this  note  in  the  partner- 
ship name,  and  was  it  signed  by  you  in  Hazzard's  presence  ? 

Objected  to. 

Mr.  Cullen  cited  Story  Part.,  173.  A  deed  signed  by  one  part- 
ner, in  the  presence  of  the  other,  binds  both.  So  a  subsequent  ratifi- 
cation. {Colly.  Part.,  418,  n.  1,  420;  11  Pick.  Rep.,  400.)  A 
partner  can  bind  the  co-partners  by  deed  executed  in  the  partner- 
ship name,  with  the  consent  or  ratification  of  the  others,  and  such 
consent,  &c.,  may  be  proved  by  parol.  (1  Hall's  Rep.,  262;  5  Granch, 
289;  19  Johns.,  513;  3  Kent's  Com.,  47;  1  Esp.  Rep.,  3  Ih.,  228; 
4  T.  R.,  313.)  Such  authority  to  sign  even  a  warrant  of  attorney 
to  confess  judgment,  will  authorize  the  entry  of  judgment  against 
all  the  partners.  {Coll.  Part.,  423;  18  Com.  Law  Rep.,  209;  1  Ibid, 
103.) 

Mr.  Layton  cited  7  Term  Rep.,  207;  10  East  Rep..  418-19;  2 
Harr.  Rep.,  147-8;  2  Ibid,  24,  6;  4  Ibid,  428;  Cary  Part,  50;  5 
Law  Lib.,  20.  A  subsequent  acknowledgment  of  an  authority  given 
by  one  partner  to  another,  to  sign  a  deed,  will  not  bind  him,  unless 
the  authority  be  by  deed. 

By  the  Court. — We  adhere  to  the  decisions  of  this  court,  that  one 
partner  cannot  bind  his  co-partners  by  deed,  unless  expressly  au- 
thorized by  deed;  that  is,  by  the  articles  of  co-partnership,  or  other 
deed;  and  that  a  subsequent  recognition  by  parol  of  the  authority. 
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will  not  establish  the  authority.  But  on  a  different  principle  than 
the  mere  authority  of  one  partner  to  bind  another  by  his  acts,  if  a 
deed  be  executed  by  one  in  the  presence  and  by  the  express  assent 
of  the  other,  the  deed  binds  both,  as  the  act  of  both  partners.  (7 
Term  Rep.,  313.)  Excepted  to. 

Mr.  Layton  moved  a  nonsuit. — 1.  It  had  not  been  proved  that 
Henry  Little  became  a  surety  of  the  firm,  at  the  request  of  the 
partners.  This  was  necessary  to  give  him  a  remedy  over  against 
them.  {Ros.  Civ.  Ev.,  226;  40  Law  Lib.,  7,  [232]  154;  Pitman 
on  Surety;  3  Stark.  Ev.,  1383.) 

2.  It  had  not  been  proved  that  he  paid  the  money  at  their  re- 
4}uest.     {Rose.  Civ.  Ev.,  226;  3  Stark.  Ev.,  1384.) 

3.  No  request  was  made  by  Little  on  the  defendants  for  repay- 
ment before  suit  brought.  {Pitm.  P.  &  S.,  232;  3  Stark.  Ev.,  1383; 
1  Saund.  Rep.,  32.)  And  this  was  one  of  the  cases  in  which  an 
actual  request  must  be  proved. 

Cullen. — A  surety  is  not  bound  to  prove  that  he  became  such  on 
request.  The  fact  that  he  signed  the  instrument  with  the  others, 
as  their  surety,  is  sufficient  evidence  of  their  request.  The  law  pre- 
sumes this.  (Addison  on  Cont.,  445;  1  Leigh  N.  P.,  74,  8  Mees. 
&  Welshy,  537-8;  6  Ihid,  153;  13  Johns.  Rep.,  58.)  This  note 
was  under  seal,  signed  by  Hazzard  &  Prettyman  and  Henry  Little, 
payable  on  the  4th  of  July  then  next.  The  signing  it  with  the  know- 
ledge of  the  principals,  is  evidence  of  their  request,  and  the  non- 
payment by  them  when  the  note  fell  due,  was  a  mandate  to  the 
surety  to  pay;  and  excuses  any  request. 

The  Court  refused  the  nonsuit,  and  the  plaintiff  had  a  verdict. 

Cullen,  for  plaintiff. 

Layton,   for  defendant. 


rREDERIC  A.  THIBAULT  vs.  ROBERT  R.  RUSSELL. 
Freight  is  earned  only  on  deliTiery  of  the  goods  at  the  port  of  consignment. 

This  was  an  action  of  assumpsit,  under  the  following  circumstances. 

The  defendant  being  the  owner  of  a  vessel,  the  schooner  Martha, 
which  was  libelled  in  Philadelphia,  for  a  debt  to  plaintiff  for  mate- 
rials, entered  into  an  agreement  with  Thibault,  as  follows : — 
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"  Terms  of  transfer  of  the  schooner  Martha,  by  Mr.  Robert  R.  Rus- 
sel, to  Frederic  A.  Thibault : —  Mr.  Russel  to  give  a  bill  of  sale  and 
possession  of  the  vessel  to  Mr.  Thibault,  that  the  latter  may  put  a 
captain  and  rim  her,  and  keep  her  until  her  earnings  pay  him  the 
debt  due  him,  with  interest  and  costs.  Mr.  Thibault  not  to  be  re- 
sponsible for  loss  or  injury  received  by  the  vessel  during  the  said 
possession  of  her;  nor  responsible  for  debts  now  due  upon  the  ves- 
sel, &c.,  &c.  The  vessel  being  collateral  security  to  said  Thibault, 
and  if  lost  or  rendered  of  no  use  to  him,  the  debt  of  Russel  still  to 
remain  due.  Thibault  to  keep  an  account  of  freights  and  profits, 
and  credit  the  judgment,"  &c.    Amount  of  judgment  $226  47. 

Thibault  put  a  captain  on  board  the  vessel  and  she  made  one  trip, 
and  was  lost  on  the  second  trip.  He  credited  the  judgment  with 
the  freights  and  balance  of  sales  of  wreck,  deducting  expenses,  and 
claimed  a  balance  due  of  $144  OG,  with  interest. 

The  defence  rested  first,  that  the  captain  could  and  ought  to  have 
forwarded  the  coal  with  which  the  vessel  was  loaded  to  New  York 
or  Boston;  and  the  sails,  tackle,  &c.,  where  freight  might  have  been 
secured  on  the  former,  and  a  better  price  obtained  for  the  latter, 
both  of  which  were  sacrificed  by  a  sale  on  the  beach.  Second,  that 
the  charges  of  salvage,  &c.,  were  extravagant. 

To  this  it  was  answered  that  when  the  vessel  was  stranded,  the 
captain  duly  entered  his  protest  before  a  notary  public,  who  appointed 
three  surveyors  to  survey  her,  at  the  captain's  request.  The  sur- 
veyors reported  that  the  cargo  be  taken  out,  the  vessel  stripped  and 
abandoned;  and  that  no  expense  be  incurred  in  attempting  to  get 
her  afloat.  The  bills  paid  for  stripping  the  vessel  were,  therefore^ 
necessarily  incurred,  and  Russel  was  liable  for  them  under  this  con- 
tract. 

The  Court  charged  with  the  plaintiff;  that  if  Thibault,  or  his 
agent,  acting  in  good  faith  under  the  report  of  the  surveyors,  strip- 
ped and  sold  the  wreck,  instead  of  attempting  to  put  her  afloat  again, 
he  was  protected  by  his  contract,  and  Russel  was  bound  to  allow 
the  expenses.  That  as  to  the  freight  none  could  be  recovered,  either 
general  or  average,  as  the  coal  was  never  delivered  to  the  consignee, 
or  accepted  by  him  at  a  port  short  of  delivery.  The  freight  wag 
only  due  on  the  performance  of  the  undertaking  to  deliver  the  coal 
at  Boston.  Verdict  for  plaintiff. 

Layton,  for  plaintiff. 
Cullen  and  McFee,  for  defendant. 


Marshall  vs.  Burton.  295 


AARON  MARSHALL,  d.  b.  vs.  JOHN  BURTON,  p.  b. 

On  certiorari,  the  court  will  not  reverse  a  judgment  for  error  in  taxing 
costs;  but  will  correct  the  record  in  this  respect. 

Certiorari  to  Justice  William  Russel. 

There  were  three  suits  below  by  Burton  vs.  Marshall;  the  first  for 
$12  50,  on  a  bill  for  corn;  the  second  for  $4  13,  on  a  due  bill,  and 
the  third  for  $43  07,  on  account. 

The  defendant  brought  forward  a  book  charge  against  the  plain- 
tiff, amounting  to  $36  00,  with  credits  entered  to  the  amount  of 
$35  00.  ITie  first  case  was  submitted,  on  the  demand  of  the  plain- 
tiff, to  referees,  and  the  parties  agreed  that  the  referees  should  take 
into  consideration  all  the  matters  in  controversy,  in  all  the  three 
suits.  The  referees  reported  in  favor  of  plaintiff  for  $3  00,  and  the 
justic-e  entered  judgment  for  that  sum  and  for  costs,  amounting  to 
$10  06. 

By  the  Court. — These  three  claims  might  properly  have  been  em- 
braced in  one  suit,  and  the  plaintiff  could  not  split  them  properly. 
Yet  he  might  waive  a  part  of  his  claim.  The  suit  for  $12  50  might 
therefore  have  been  maintained,  without  objection  on  this  score; 
and  the  result  of  it  any  way  would  prevent  a  recovery  in  the  other 
cases.  If  the  defendant  in  this  case  had  pleaded  his  set-off  of  $36, 
to  that  case,  it  would  have  decided  that,  and  the  objection  of  split- 
ting a  cause  of  action  would  have  been  fatal  as  to  the  other.  But  the 
parties  agreed  not  only  to  refer  the  three  cases,  but  that  the  referees, 
properly  appointed  in  this  case,  might  consider  all  matters  in  con- 
troversy between  the  parties,  and  the  judgment  was  on  a  report  re- 
gularly made  for  $3  00  debt  and  $10  06  costs.  Among  these  costs 
are  $1  30,  belonging  to  the  other  cases,  which  is  error;  but  it  will 
not  do  to  reverse  a  judgment  for  error  in  taxing  costs.  We  correct 
the  amount  of  costs,  and  affirm  the  judgment. 

Judgment  affirmed;  costs  taxed  at  $8  76,  instead  of  $10  06. 
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JAMES  M.  CAREY,  Adm'r.  of  ELIAS  COXWELL,  deceased  vs. 
LEVIN  PETTYJOHN,  Adm'r.  d.  b.  n.  e.  t.  a.  of  JONATHAN 
HEAVILO,  deceased. 

A  bequest  to  A.  B.  &  C,  at  the  marriage  or  decease  of  the  testator's  sister, 
to  each  $300,  in  cash,  to  be  paid  them  by  his  executor;  held  to  be  a  vested 
legacy  in  A.  B.  &  C. 

Assumpsit.     Case  stated. 

This  case  was  presented  to  the  court  on  the  following  statement 
of  facts: — 

Jonathan  Heavilo,  by  his  will  bequeathed  "  to  the  three  children 
of  John  T.  Conwell,  namely,  John  T.,  Elias,  and  Elizabeth,  at  the 
marriage  or  decease  of  his  sister  Susan,  each  three  hundred  dollars, 
in  cash,  to  be  paid  them  by  his  executor." 

He  also  gave  "  to  his  two  nephews,  William  R.  and  Heavilo  Mor- 
ris, sons  of  his  sister  Susan  Morris,  all  the  rest  and  residue  of  his 
estate,  both  real  and  personal  (from  and  after  the  decease  or  mar- 
riage of  his  sister  Susan)  to  be  equally  divided  between  them,  their 
heirs  and  assigns  forever." 

He  gave  "  to  his  sister  Susan  Morris,  the  use  of  all  his  estate, 
both  real  and  personal,  during  her  natural  life  or  widowhood,  and 
no  longer,  after  which  ever  first  happening  to  be  disposed  of  as 
above  described." 

Elias  Conwell,  one  of  the  above  named  legatees,  died  after  the  tes- 
tator, but  before  the  death  or  marriage  of  Susan  Morris,  (who  died 
unmarried.)  He  left  to  survive  him  his  brother,  John  T.,  and  sister 
Elizabeth,  his  heirs-at-law.  William  R.  Morris  also  died  before  his 
mother,  leaving  his  brother  Heavilo  Morris,  his  heir-at-law. 

The  question  presented  on  these  facts  was,  who  was  entitled  to 
the  legacy  of  three  hundred  dollars,  bequeathed  as  aforesaid  to  Elias 
Conwell;  whether  his  administrator  (the  plaintiff,)  or  Heavilo  Mor- 
ris, the  surviving  legatee. 

Mr.  Lay  ton,  for  the  plaintiff,  argued — 1.  This  is  a  vested  legacy 
in  Elias  Conwell,  at  the  death  of  the  testator,  and  does  not  lapse  by 
his  own  death,  before  the  time  of  payment. 

Where  time  is  annexed  to  the  legacy  itself,  and  not  to  its  payment, 
it  does  not  vest  before  the  time  is  expired,  and  lapses  by  the  death 
of  the  legatee.  Thus  a  legacy  to  one,  payable  at  his  age  of  twenty- 
one  years,  is  a  vested  legacy;  though  a  legacy  to  one  if,  or  when,  or 
provided   he   attains   twenty-one  years  of   age,   is   contingent,   and 
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lapses  by  his  death,     (2  Mad.  Chan.,  14;  2  Salk.,  415;  2  Vent.,  342; 
Swinh.,  311-11;  1  Burr.  Hep.,  227.) 

But  where  the  bequest  is  immediate  and  the  payment  is  postponed, 
as  a  legacy  to  one  to  be  paid  or  payable  at  twenty-one,  or  any  other 
period,  the  legacy  vests  immediately,  and  does  not  lapse  by  the 
legatee's  death.     (1  Roper,  376;  5  Vesey,  509.) 

2.  And  it  has  been  considered,  that  where  a  legacy  out  of  per- 
sonal estate  is  given,  at  or  after  the  death  of  a  particular  person,  it 
■does  not  denote  a  condition  that  the  legatee  shall  survive  such  per- 
son, but  only  to  mark  the  time  at  which  the  legacy  shall  take  effect 
in  possession  or  be  payable,  that  possession  being  deferred  on  ac- 
count of  some  interest  in  the  subject  being  given  to  the  person  on 
whose  death  the  gift  is  to  take  effect.  (2  Mad.  Chan.,  15.)  In 
which  cases  the  person  to  whom  the  absolute  property  is  limited, 
takes  an  immediate  vested  interest  in  the  nature  of  a  remainder ; 
and  the  interests  of  the  first  and  subsequent  takers  vest  together. 
(1  Roper.,  392;  IG  Ves.  Ch.  Rep.,  314,  317;  1  Roper,  396;  2  Eng. 
€a.  Ah.,  Legacies,  A.  folio  27;  4  Bac.  Ab.  Legacies,  396-5;  1  Bro. 
Chan.  Rep.,  298,  Monkhouse  vs.  Holmes;  2  Ihid,  75;  12  Berg.  & 
Rawle,  112.) 

3.  The  court  favors  the  vesting  of  interests,  especially  for  a  par- 
ticular legatee  against  the  residuary  legatee.  (2  Mad.  Ch.,  13,  Pres- 
cott  vs.  Long;  2  Ves.,  690.) 

4.  The  intention  of  the  testator,  apparent  on  this  will  in  favor  of 
the  particular  legatees,  must  govern  the  construction;  if  it  be  not 
opposed  by  any  general  rule  of  law. 

Mr.  Houston,  contra,  argued  that  the  legacy  did  not  vest  in  Elias 
Conwell;  that  the  time  had  reference  to  the  gift,  and  not  to  the 
payment;  and  that  it  was  not  a  present  gift  to  be  paid  futurely,  but 
a  future  gift,  viz:  at  the  marriage  or  decease  of  Mrs.  Morris.  (1 
Rop.  Leg.,  376,  383,  292;  1.  Eng  Ca.  Ab.,  295,  pi.  6;  2  Mad.  Chan., 
15.) 

Mr.  Layton  replied. 

By  the  Court. 

Booth,  Chief  Justice. — When  a  legacy  is  directed  to  be  paid  at 
a  future  time,  or  on  a  future  event,  it  is  vested  or  contingent,  ac- 
cording to  the  intent  and  meaning  of  the  testator,  as  expressed  in 
his  will.  If  the  time  or  event  is  annexed  to  the  payment  of  the 
legacy,  it  is  vested;  if  to  the  substance  or  gift  of  the  legacy,  it  is 
VOL.  V.  38 
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contingent;  because  such  appears  to  be  the  intention  of  the  testator. 
Therefore,  .if  a  legacy  be  given  to  a  person,  payable,  or  to  be  paid, 
at,  or  when  he  shall  attain  the  age  of  twenty-one  years;  or  at  or 
upon  any  other  definite  period  or  event;  the  legacy  becomes  vested 
immediately  on  the  testator's  death;  and  is  transmissible  to  the  ex- 
ecutors or  administrators  of  the  legatee,  although  he  dies  before  the 
time  of  payment.  But  if  the  words  "  payable  "  or  "  to  be  paid  "  are 
omitted,  and  the  legacy  is  given  at  twenty-one;  or  at  or  upon  any 
other  future  period  or  event;  the  interest  is  contingent,  and  depends 
for  its  vesting  on  the  legatee  being  alive  at  the  period  or  event 
specified. 

In  the  present  case,  upon  the  construction  of  the  whole  will  of 
Jonathan  Hevalo,*  the  testator,  it  is  manifest,  that  he  intended  to 
give  to  his  sister,  Susan  Morris,  all  his  estate  both  real  and  per- 
sonal, for  the  term  of  her  natural  life,  or  during  her  widowhood, 
except  one  hundred  dollars  left  to  Susan  Conwell;  and  upon  the 
event  of  the  second  marriage,  or  death,  of  Susan  Morris,  that  three 
legacies  each  of  three  hundred  dollars,  should  be  paid  out  of  his 
estate,  one  to  each  of  the  three  children  of  John  J.  Conwell,  namely: 
John  T.,  Elias,  and  Elizabeth  Conwell;  and  that  the  residue  of  his 
estate,  both  real  and  personal,  should  be  equally  divided  between 
his  two  nephews,  William  R.  Morris  and  Heavilo  Morris,  the  sons 
of  his  said  sister,  Susan  Morris,  their  heirs  and  assigns  forever.  If 
it  be  argued,  that  from  the  words  of  the  will,  the  legacies  of  three 
hundred  dollars  do  not  vest  until  the  marriage  or  death  of  Susan 
Morris;  it  may,  for  the  same  reason,  be  contended,  that  the  bequest 
of  the  residue  of  the  testator's  personal  estate  does  not  vest  until 
then;  for  the  language  applied  to  each,  is  in  substance  the  same. 
The  legacies  are  given  at  the  marriage  or  decease  of  Susan  Morris, 
to  be  paid  in  cash  by  the  executor.  The  residue  is  given  from  and 
after  her  decease  or  marriage,  to  be  equally  divided  between  her 
two  sons.  The  devise  of  the  life  estate  is  placed  after  the  legacies 
and  the  gift  of  the  residue ;  but  it  is  immaterial  in  what  order  the 
several  bequests  and  devises  stand  in  a  will.  The  testator  clearly 
intended  that  his  sister,  Susan  Morris,  immediately  upon  his  death, 
should  hold  and  enjoy  all  his  estate  (except  the  aforesaid  one  hun- 
dred dollars)  during  her  life  time  or  widowhood;  and  upon  her  death 
or  second  marriage,  that  the  three  legacies,  each  of  three  hundred 
dollars,  should  be  deducted  from  his  estate,  and  they  and  the  resi- 
due be  possessed  and  enjoyed  immediately  after  the  determination 
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of  the  estate  of  Susan  Morris,  by  the  several  persons  who  were  the 
objects  of  the  testator's  bounty.  The  bequests  of  the  legacies  and 
the  residue  are  in  the  nature  of  remainders;  and  became  vested  in- 
terests, as  well  as  the  life  estate  of  Susan  Morris,  immediately  upon 
the  death  of  the  testator.  Therefore,  the  legacy  of  three  hundred 
dollars  bequeathed  to  Elias  Conwell,  was  not  defeated  by  his  dying 
after  the  testator  and  in  the  life  time  of  Susan  Morris,  but  goes  to 
the  plaintiff,  James  M.  Carey,  as  the  administrator  of  said  Elias 
Conwell,  deceased. 

Mr.   Layton,  for  plaintiff. 

Mr.  Houston,  for  defendant. 


JAMES  M.  CAREY,  Adm'r.  of  ELIAS  CONWELL  vs.  HEAVILO 
MOKRIS,  Adm'r.  c.  t.  a.  of  SUSAN  MORRIS. 

The  act  of  limitation  does  not  begin  to  run  until  there  are  parties  capable 

of  suing  and  being  sued. 
Where  the  cause  of  action  does  not  arise  until  after  a  person's  death,  the 

act  does  not  begin  until  there  is  a  party  representing  him. 

This  was  an  action  of  assumpsit,  stated,  in  the  opening,  to  be  for 
a  legacy.  The  pleas  were  non-assumpsit,  payment,  set-off  and  the 
act  of  limitation. 

Jonathan  Heavilo  bequeathed  to  Elias  Conwell,  at  the  marriage 
or  death  of  his  sister,  Susan  Morris,  (to  whom  he  gave  the  use  of 
all  his  estate,  real  and  personal,  during  her  life  or  widowhood)  three 
hundred  dollars  in  cash,  to  be  paid  him  by  his  executor.  Susan 
Morris  became  the  executrix  of  Heavilo;  and  died  September  26, 
1845,  unmarried :  Heavilo  Morris,  administered  on  her  estate  Sep- 
tember 30,  1845. 

Elias  Conwell,  the  legatee,  died  in  1825,  and  the  plaintiff,  (Carey) 
administered  on  his  estate  October  5,  1847.  This  suit  was  com- 
menced August  10,  1849.  The  administrator  expressed  his  willing- 
ness to  pay,  if  the  claim  was  a  legal  one. 

Mr.  Houston  moved  a  nonsuit,  on  the  ground  of  limitation. 

Mr.  Layton,  contra,  contended  that  the  act  did  not  begin  to  run 
as  against  this  claim,  until  the  grant  of  administration  to  James  M. 
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Carey;  for  until  then  there  was  no  person  entitled  to  sue  for  it. — 
The  legacy  was  left  to  Elias  Conwell  by  Jonathan  Heavilo,  who  died 
on  the  4th  of  March,  1823,  payable  after  the  death  of  Susan  Mor- 
ris, which  did  not  happen  until  1845.  In  the  mean  time,  namely, 
in  1825,  Elias  Conwell  died,  and  there  was  no  administration  on  his 
estate  until  1847. 

The  question  was,  whether  the  act  began  to  run  against  Elias 
Conwell  before  letters  were  taken  out  on  his  estate ;  and  to  examine 
this  question  (the  Chief  Justice  having  doubts)  a  nonsuit  was 
ordered,  with  leave  to  move  to  take  it  off. 

Argument  on  this  motion. 

Mr.  Layton. — Elias  Conwell  never  had  a  cause  of  action.  Xo 
right  to  sue  accrued  until  after  the  death  of  Susan  Morris,  nor  until 
a  representative  of  Elias  Conwell  was  made  by  the  grant  of  letters 
to  Carey.  The  suit  M'as  within  three  years  thereafter.  The  statute 
does  not  run  until  there  is  a  party  capable  of  suing,  and  of  being 
sued.  (4  Bac.  Ah.,  479,  Lim.,  5 ;  Cro.  Jac,  60 ;  4  Mad.,  376 ;  2  8alk., 
421;  2  Yern.,  694;  Blansh.  Lim.,  108;  5  Bam.  &  Aid.,  204;  Wilk. 
Lim.,  49.)  Where  A.  has  a  demand  against  B.,  which  is  not  barred 
by  the  statute;  and  B.  dies,  the  statute  does  not  begin  to  run 
until  letters  are  taken  on  B's  estate.  (2  U.  S.  Big.,  807;  6  Pick. 
Rep.,  276;  1  Halstead  Rep.,  377;  4  McCord,  423.) 

Where  an  action  does  not  accrue  until  after  the  death  of  the  de- 
fendant or  claimant,  the  statute  does  not  begin  to  run  until  adminis- 
tration is  granted.     (2  Bibh.,  537;  and  the  authorities  cited  supra.) 

Mr.  Parker. — All  the  cases  cited  (except  one)  are  cases  in  which 
the  indebtedness  or  cause  of  action  arose  after  the  death  of  the 
party;  and  could  not  arise  until  there  was  some  one  in  whose  favor 
the  right  of  action  could  accrue.  (4  Bac.  Ab.,  479;  2  Salk.,  421, 
is  the  exception.)  In  our  case  the  whole  property  was  devised  to 
Susan  Morris,  charged  with  the  payment  of  this  legacy,  at  her  death 
to  Elias  Conwell.  The  acceptance  by  Susan  Morris  of  this  bequest 
and  the  administration  by  her  on  the  estate  of  Jonathan  Heavilo, 
created  a  promise  on  her  part  to  pay  the  legacy  at  the  time  limited ; 
the  right  of  action  accrued  in  her  life  time,  and  the  statute  began 
to  run  at  her  death.  The  terms  of  the  English  statute  of  21  Jac, 
chap.  16,  sec.  3,  are  somewhat  different  from  those  of  our  act  of  as- 
sembly. (2  Leigh.  N.  P.)  The  cause  of  action  is  distinguishable 
from  the  remedy.  It  arises  on  the  promise  or  obligation  to  pay; 
and  may  be  barred  though  the  remedy,  which  exists  in  the  parties, 
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be  not  always  existing  whilst  the  statute  is  running.  (2  Barn.  & 
Adolp.,  413.)  The  cause  of  action  in  this  case  accrued  at  the  death 
of  Susan  Morris,  and  the  statute  runs  from  that  time,  whether  ad- 
ministration was  taken  on  her  estate,  or  on  Conwell's  estate,  or  not. 
The  statute  of  limitation,  in  case  of  a  contingency,  runs  from  the 
time  the  contingency  happens.  (1  Wm.  Blac,  354;  3  Burr.  127-8.) 
The  whole  spirit  of  the  statute  requires  this  construction.  It  is  a 
statute  of  repose;  is  designed  to  exact  diligence;  and  punishes  the 
negligence  of  the  plaintiif.  He  was  bound  to  take  out  letters,, 
and  sue  within  three  years  from  Mrs.  Morris'  death.  A  contrary 
construction  would  give  time  without  limit;  and  repeal  the  statute 
or  defeat  its  object. 

2.  But  the  nonsuit  in  this  case  was  right  on  another  ground.  The 
act  of  assembly  which  gives  the  action  of  assumpsit  for  a  legacy,, 
cannot  apply  to  a  legacy  limited  over  in  remainder,  after  a  bequest 
for  life.  {Dig.,  228-9,  370.)  Before  the  act  of  1764,  there  was  no- 
action  in  the  courts  of  common  law  for  a  legacy.  The  right  to  sue 
given  in  that  act,  and  the  obligation  to  pay,  is  defined  by  the  act  of 
1829.  {Dig.,  228.)  It  gives  the  action  against  the  executor  of  the 
testator.  The  assets  in  his  hands  create  the  legal  liability  and  raise 
the  consequent  promise  to  pay  it.  No  other  person  can  be  liable  to 
be  sued  for  a  legacy,  but  the  representative  of  the  person  who  gives 
the  legacy.  This  suit  is  not  against  the  representative  of  Jonathan 
Heavilo,  but  against  the  representative  of  Susan  Morris,  the  legatee. 
The  act  of  1829  expressly  declares  that  the  action  of  assumpsit 
shall  not  lie  for  a  legacy  which  is  the  subject  of  a  trust.  Mrs. 
Morris  received  this  legacy  in  her  own  right  during  life,  and  irt 
trust  for  Elias  Con  well,  after  her  death. 

Mr.  Houston  and  Mr.  Cullen,  on  the  same  side,  cited  4  Mass. 
Rep.,  634 ;  Johns.  Rep.,  99 ;  1  Harr.  Rep.,  108 ;  4  Mess.  &  Welsby, 
41;  15  Com.  Law  Rep.,  113,  607;  13  Wend.  Rep.,  267;  2  Salk.,  421; 
2  Roper  Leg.,  351;  1  P.  Wins.,  1.) 

Mr.  Layton,  in  reply. — 1.  The  action  is  under  the  statute,  to  re- 
cover a  legacy  left  by  Jonathan  Heavilo.  The  action  is  a  substitute 
for  a  bill  in  equity.  This  court  has  jurisdiction  by  action  of  debt, 
detinue,  assumpsit,  &c.,  in  all  cases,  for  the  recovery  of  legacies, 
unless  they  be  trusts,  as  fully  as  chancery.  {Digest,  370;  Ibid,. 
228.) 

Jonathan  Heavilo  left  a  legacy  of  $300  to  Elias  Conwell,  after 
the  use  of  it  for  life  by  Susan  Morris.    Susaa  Morris  was  the  ex- 
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ecutrix  of  Jonathan  Heavilo,  and  received  assets  of  his  estate  enough 
to  pay  this  legacy.  Her  accounts  show  a  balance,  after  payment 
of  debts,  of  $1,300  and  upwards. 

The  receipt  of  assets  by  Mrs.  Morris,  sufficient  to  pay  this  legacy 
is  averred;  and  the  pleadings  admit  it.  There  was  that  much  money 
received  by  her  for  her  own  use  during  life,  and  for  the  use  of  Elias 
Conwell  after  her  death.  Her  administrator  is,  therefore,  bound  to 
pay  it. 

2.  As  to  the  plea  of  limitation.  The  cause  of  action  does  not 
accrue  until  it  is  complete ;  until  there  is  a  party  to  sue  and  be  sued, 
and  a  tribunal  to  maintain  the  suit.  The  statute  did  not  begin  to 
run  in  this  case,  until  letters  were  granted  on  the  estate  of  Elias 
Conwell,  on  the  5th  of  October,  1849.  There  was  no  occasion  to 
reply  to  this  matter.  The  plea  is,  that  the  action  was  not  commenced 
within  three  years  from  the  accruing  of  the  cause  of  action.  The 
narr.  shows  that  it  was.  It  was,  therefore,  only  necessary  to  take 
issue  on  this  plea.  The  replication  of  this  matter,  would  be  a  mere 
repetition  of  the  averments  in  the  narr. 

By  the  Court. 

Harrington,  Judge. — 1.  The  plaintiff  was  nonsuited  at  the  trial 
on  the  plea  of  limitation.  The  action  is  assumpsit,  to  recover  the 
sum  of  $300,  which  was  bequeathed  by  Jonathan  Heavilo  to  Susan 
Morris  for  life,  and  at  her  decease  to  Elias  Conwell.  The  money 
was  paid  to  Susan  Morris,  who  lived  until  the  26th  of  September, 
1845,  when  she  died,  and  administration  on  her  estate  was  granted 
to  the  defendant,  on  the  30th  of  September,  1845.  Elias  Conwell 
died  in  the  life  time  of  Susan  Morris,  and  administration  on  his 
estate  was  granted  to  the  plaintiff  on  the  5th  of  October,  1847. 
This  suit  was  brought  August  10,  1849.  The  propriety  of  the  non- 
suit, therefore,  rests  on  this  point,  on  the  question,  whether  the 
cause  of  action  accrued  within  three  years  before  this  suit  was  com- 
menced. 

The  argument  for  the  defendant  was,  that  the  cause  of  action  ac- 
crued at  the  death  of  Susan  Morris,  as  the  money  was  then  due  and 
payable,  and  this  was  more  than  three  years  before  the  action  was 
brought ;  that  for  the  plaintiff  is,  that  no  cause  of  action  can  accrue 
until  there  are  parties  capable  of  suing  and  being  sued;  and  as  ad- 
ministration on  the  estate  of  Iillias  Conwell  was  not  had  until  Octo- 
ber, 1847,  the  limitation  began  to  run  only  from  that  time. 
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This  is  a  question  of  authority;  and  seems,  by  the  citations  that 
have  been  made  on  the  argument  of  this  rule,  to  be  with  the  plain- 
tiff. The  principle,  therefore,  on  which  the  motion  for  a  nonsuit 
was  sustained,  hesitatingly  however,  and  with  a  reservation  in  favor 
of  the  present  motion,  has  not  been  supported;  and  the  nonsuit 
ought  to  be  taken  off. 

2.  But  it  has  been  now  argued  that  the  court  will  not  take  off  a 
nonsuit,  though  granted  upon  untenable  grounds ;  if  it  can  be  shown 
that  the  plaintiff  might  have  been  nonsuited  on  other  grounds;  and 
this  is  true  where  such  a  defect  plainly  appears  in  the  plaintiff's 
case,  and  continues  to  vitiate  it,  as  that  he  must  inevitably  be  non- 
suited on  further  trial.  It  would  be  idle  to  let  the  party  into  another 
trial,  if  the  result  of  that  trial  must  be  to  nonsuit  him  again. 

We  are,  therefore,  to  look  into  the  plaintiff's  declaration,  to  see 
if  he  has  a  cause  of  action  capable  of  being  supported. 

This  suit  has  in  our  view  been  improperly  called  a  suit  for  a  legacy ; 
and  hence  the  argument  and  authorities  connected  with  that  view  of 
the  case,  appear  to  us  to  have  been  misapplied.  This  court  has  ju- 
risdiction to  maintain  a  suit  for  a  legacy  in  such  a  case  as  this,  and 
has  maintained  it  in  this  very  case,  in  a  former  suit  against  the  ad- 
ministrator d.  b.  n.  of  Jonathan  Heavilo;  the  legacy  is  not  by  any 
means  now,  whatever  it  may  have  been  when  Susan  Morris  demanded 
it,  the  subject  of  a  trust,  and  therefore  the  action  of  assumpsit,  by 
the  direct  letter  of  the  statute,  lies  for  it,  at  the  suit  of  the  legatee, 
against  the  representative  of  the  testator.  But  this  is  no  such  suit; 
and  we  cannot  regard  it  as  in  any  sense  an  action  for  a  legacy. 
Such  an  action  can  lie  only  against  the  representative  of  the  testa- 
tor; whereas  this  suit  is  against  the  representative  of  Susan  Morris. 
The  defendant  in  an  action  for  a  legacy,  is  entitled  to  a  refunding 
bond;  but  no  other  than  the  representative  of  the  person  who  be- 
queathed the  legacy,  can  require  such  a  bond. 

If  this  action,  therefore,  can  be  supported,  it  must  be  as  an  action 
of  assumpsit  for  money  had  and  received  to  the  plaintiff's  use; 
and  as  such  an  action  upon  careful  examination  of  the  plaintiff's 
declaration,  (though  altogether  informal,  and  liable  to  a  special  if  not 
a  general  demurrer,  because  it  mingles  up  with  a  demand  of  money 
from  Susan  Morris  individually,  this  notion,  running  throughout,  of 
a  demand  for  a  legacy  against  her  as  executor,)  we  think  we  find 
substantial  ground  for  supporting  the  action  of  assumpsit  for  money 
had  and  received;  founded  on  her  legal  liability  arising  from  the 


304  Hammer  vs.  Pierce. 

receipt  of  money  which  at  her  death  belonged  to  Elias  Conwell,  and 
wliich  she  therefore  received  to  his  use;  and  the  subsequent  promise 
of  the  defendant,  as  her  administrator  to  pay  it.  This,  in  truth,  is 
all  that  need  have  been  stated  in  the  declaration;  as  the  action  of 
assumpsit  for  money  had  and  received  lies  in  all  cases  where  one 
person  receives  money  to  the  use  of  another.  The  payment  of  this 
legacy  to  Mrs.  Morris,  was  for  the  use  of  Elias  Conwell  at  and  after 
her  death;  it  fixed  a  liability  and  raised  a  consequent  promise  on 
her  part  to  pay  it;  and  this  liability  is  a  sufficient  support  for  the 
promise  which  is  averred  to  have  been  made  by  her  administrator  ta 
pay  it;  and  to  entitle  the  plaintiff  to  recover  against  him  in  this 
action. 

Eule  absolute. 

Layton,  for  plaintiff. 

Parker,  Houston  and  Cullen,  for  defendant. 


J.  P.  HAMMER,  by  his  father  and  next  friend  GEORGE  HAM- 
MER vs.  ELIAS  PIERCE. 

Trespass  assault  and  battery  is  a  transatory  action. 
The  Tenue  though  laid,  need  not  be  proved. 

Where  the  action  was  by  a  minor,  through  his  father  as  next  friend,  the 
father's  declarations  were  excluded  from  the  evidence. 

Action  of  trespass  vi  et  armis,  and  assault  and  battery.  The 
venue  was  laid  in  New  Castle  county. 

After  the  plaintiff  closed,  Mr.  Rogers  for  defendant,  moved  a 
nonsuit,  on  the  ground  that  there  was  no  proof  of  the  place  where 
the  trespass  was  committed.  The  only  proof  was,  that  it  was  in. 
Fourth  street,  or  Fourth  and  Poplar,  without  any  mention  of  what 
place. 

Mr.  Bradford  said  it  would  be  for  the  jury  to  say  whether  it  was- 
not  proved  that  the  injury  took  place  in  Wilmington.  But  he  denied 
that  the  action  of  trespass  assault  and  battery  was  a  local  action. 
It  is  a  transitory  action ;  and  the  venue  may  be  laid  any  where.  He 
cited  1  Wheat.  Selw.,  29 ;  1  Leigh  N.  P.;  I  Saund.  PI.  &  Ev. 
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Mr.  Rogers. — Though  it  be  a  transitory  action,  the  venue  must 
be  proved  as  laid. 

Mr.  Bayard. — Not  so.  If  the  action  be  transitory,  the  venue  is 
of  no  consequence'.  There  need  be  no  proof  about  it.  An  assault 
and  battery  in  Pennsylvania  may  be  the  subject  of  an  action  here, 
and  the  venue  may  be  laid  in  any  county. 

The  Court  refused  the  nonsuit,  on  the  ground  that  the  action  of 
trespass  assault  and  battery  is  a  transitory  action,  and  the  venue 
need  not  be  proved. 

The  defence  oifered  to  prove  the  declarations  of  the  plaintiff's 
father.     Objected  to. 

Mr.  Bayard. — George  Hammer  is  merely  a  nominal  party,  as  the 
next  friend  of  the  plaintiff. 

Mr.  Rogers. — He  is  entitled  to  the  fruits  of  the  verdict. 

Mr.  Bayard. — Damages  for  an  injury  to  the  child  are  as  much  his 
as  a  legacy  left  him. 

The  evidence  was  ruled  out. 

Verdict  for  plaintiff  $203  00. 

Bradford  and  Bayard,  for  plaintiff. 

Rogers,  for  defendant. 


DAVID    W.   BRADLEY   vs.   JAMES    DELAPLAINE,    Adminis- 
trator of  JAMES  E.  HAMILTON,  deceased. 

A  bank  check  payable  ten  days  after  date  is  an  inland  bill. 

The  drawer  is  conditionally  liabte,  and  is  entitled  to  notice  of  dishonor, 

Quere,  as  to  a  check  payable  presently? 

Assumpsit  by  the  holder  against  the  maker  of  a  check  or  draft, 
in  the  following  form : — 

"No.  29.  Wilmington,  September  9,  1847.  Union  Bank  of 
Delaware,  pay  to  John  Seymour,  or  order,  two  hundred  and  sixty- 
nine  dollars  sixty-six  cents;  payable  the  29th  instant. 

James  E.  Hamilton. 

Indorsed  John  Seymour,  Charles  Justice,  Jno.   B.   Austin:    pay 
to  Farmers'  Bank,  J.  S.  Smith,  Cashier." 
VOL.  V.  39 
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The  plaintiff  proved  the  handwriting  of  the  drawer;  and  called  a 
notary,  who  proved  that  he  presented  the  check  to  the  bank  on  the 
29th  of  September,  1847,  for  payment,  which  was  refused  for  want 
of  funds ;  and  he  supposed  he  notified  the  drawer  and  endorsers. 

The  notice  to  the  drawer  was  by  mail,  as  he  supposed,  as  that  is 
his  practice,  where  the  drawer  resides  out  of  the  city.  He  could 
not  recollect  how  it  was  given  in  this  case,  or  where  directed. 

Plaintiff  then  produced  a  probate,  and  closed. 

Mr.  Bayard  moved  a  nonsuit,  because  the  drawer  had  no  "  notice 
of  the  dishonor;"  nor  was  it  shown  that  at  the  time  the  draft  was 
made,  he  had  no  funds  in  the  bank;  and  no  legal  notice  to  him  was 
proved.  The  notary  cannot  prove  where  or  how  he  sent  notice;  or 
whether  he  sent  notice  at  all,  except  by  reference  to  a  practice  which 
does  not  make  the  law  of  notice.     (2  Camp.  Rep.,  503.) 

He  also  objected,  that  as  it  appeared  by  the  endorsements  that  the 
draft  was  endorsed  to  the  present  holder  after  it  was  dishonored; 
he  could  not  recover  without  a  probate  by  the  party  who  held  it  at 
the  time  it  fell  due,  as  well  as  the  plaintiff. 

Mr.  Whiteley  replied,  that  notice  by  mail,  to  a  party  living  out  of 
town,  was  sufficient,  and  the  notary's  invariable  custom  was  sufficient 
proof  of  it.  Neither  was  any  notice  necessary.  The  want  of  funds 
in  the  bank  at  the  time  the  draft  was  payable,  excuses  notice  to  the 
drawer.  As  to  the  probate,  the  affidavit  here  was  by  D.  W.  Bradley, 
that  the  check  was  transferred  prior  to  the  death  of  HamiFton,  and 
that  nothing  had  been  paid.  The  act  requires  a  double  probate 
only  where  the  assignment  is  after  the  death  of  the  drawer. 

Mr.  Bayard. — The  principle  is,  that  the  drawer  Of  a  bill  of  ex- 
change is  entitled  to  notice,  unless  in  case  where  he  had  no  funds 
in  the  hands  of  the  payer,  at  the  time  the  draft  was  mad$.  Even  in 
case  of  fluctuating  accounts,  the  drawer  is  entitled  to  notice,  though 
in  point  of  fact  his  accounts  show  a  want  of  funds  at  the  time;  but 
where  actual  notice  is  required,  proof  must  be  made  that  it  was 
given  personally,  or  by  letter  through  the  post  office,  addressed  to 
the  party  at  his  place  of  residence,  if  he  lives  in  a  post  town. 

The  object  of  a  probate  is  to  protect  the  estate  against  unjust 
claims.  If  a  claim  be  assigned  to  a  party  in  the  life  time  of  the 
defendant,  he  may  make  the  probate;  if  after,  probate  must  be  made 
by  the  assignor  as  well  as  the  assignee.  A  note  taken  after  due,  is 
taken  subject  to  all  equities  as  between  the  original  parties;  not  so, 
if  assigned  before  due.    This  note  came  to  the  hands  of  the  present 
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plaintiff  after  it  was  dishonored.  He  is,  therefore,  obliged  to  show 
that  it  was  assigned  to  him  in  the  life  time  of  the  defendant,  in  order 
to  avoid  the  necessity  of  a  double  probate,  and  he  cannot  show  this 
by  the  probate  itself. 

The  Court. — The  principles  applicable  to  inland  bills  of  exchange 
would  require  that  we  should  nonsuit  the  plajpitiff  here,  for  want  of 
notice  to  the  drawer;  but  it  occurs  to  us  that  there  may  be  a  dis- 
tinction between  bank  checks  and  inland  bills.  We  direct  the  coun- 
sel's attention  to  this  question.    We  think  the  probate  sufficient. 

Mr.  Bayard. — There  is  no  proof  of  want  of  funds.  The  allega- 
tion in  the  declaration  is  of  a  demand  and  notice;  the  proof  is  of  an 
excuse  for  not  making  a  demand.  The  proof  does  not  support  the 
allegation;  and  this  is  ground  for  nonsuit.  (1  Harr.  Rep.,  15.) 
And  even  this  excuse  for  not  giving  notice  of  the  demand,  is  not 
proved.  The  want  of  funds  is  not  proved  by  the  declaration  or  an- 
swer of  the  bank  officers,  that  the  drawer  had  no  funds  in  bank. 
This ^ is  evidence  of  a  refusal  to  pay;  and  the  notary's  evidence  of 
it  as  a  refusal ;  but  no  evidence  of  the  fact  of  want  of  funds.  That  ■ 
must  be  proved  by  calling  the  bank  officers  as  witnesses. 

The  defendant,  therefore,  to  resist  this  motion,  must  establish  the 
position  that  the  drawer  of  such  an  instrument  as  this  is  not  entitled 
to  any  notice  of  the  refusal  to  pay  it. 

There  are  two  opinions  of  eminent  men  in  his  favor  on  this  point ; 
but  I  shall  maintain  that  is  not  law.  What  is  the  character  of  this 
draft?  It  is  not  a  check;  but  a  bill  of  exchange.  A  check  is  an 
order  07i  a  hanker,  in  favor  of  a  person  or  order,  payable  immediately, 
and  not  at  a  future  day. 

I  contend  that  on  a  check  the  drawer  is  entitled  to  notice  of  non- 
payment, before  he  can  be  sued.  It  is  a  kind  of  inland  bill,  sub- 
ject to  certain  peculiar  principles,  but  the  drawer  is  entitled  to  no- 
tice of  dishonor,  unless  it  is  proved  that  he  had  no  funds  at  the 
bankers  at  the  time  when  the  bill  is  presented. 

A  bill  of  exchange  is  an  order  for  the  payment  of  money  to  A. 
B.  or  order,  or  bearer,  and  may  be  at  sight,  or  on  demand,  or  so 
long  after  sight  or  date,  &c.  The  drawee  is  the  principal  debtor, 
and  in  commercial  estimation  he  is  the  drawer's  debtor.  (Story  on 
Bills,  43,  121,  7  §  112;  IbiJ.  556  §  464,  §  470.)  Inland  bills  of 
exchange,  payable  after  date,  are  entitled  to  grace ;  not  when  paya- 
ble presently.    And  in  every  case  of  a  check,  i.  e.  a  bill  payable  at 
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a  future  time,  the  drawer  is  entitled  to  notice  of  the  dishonor,  unless 
the  want  of  funds  be  proved. 

I  admit  this  distinction  between  a  bill  of  exchange  and  a  check, 
i.  e.  a  bill  on  a  banker.  In  case  of  a  check  on  a  private  person,  the 
drawer  is  entitled  to  notice  of  dishonor,  if  he  had  funds  in  the  hands 
of  the  drawee  at  the  time  the  bill  was  drawn,  or  had  reasonable  ex- 
pectation of  funds,  as  in  case  of  unsettled  accounts;  in  other  words, 
unless  in  case  of 'a  fraudulent  draft  by  a  person  who  has  no  funds, 
the  drawer  is  entitled  to  notice  of  dishonor. 

But  in  case  of  a  check  on  a  banker,  payable  immediately,  the 
drawer  is  not  entitled  to  notice  of  dishonor,  if  he  has  no  funds  in 
the  bank  at  the  time  of  presenting  the  check ;  but  this  want  of  funds 
mtist  he  proved  by  other  evidence  than  the  notary's  protest.  (3 
Kent's  Com.,  104;  44  lecture,  note.) 

I  controvert  the  position  that  the  drawer  is  the  principal  debtor,, 
in  case  of  a  check  on  a  banker.  The  remark  of  Chancellor  Kent  is 
not  supported  by  authority;  though  Judge  Story  backs  it.  He  cites 
39  Com.  Law  Rep.,  640,  1.  The  nature  of  the  contract  is  against 
it.  If  the  drawer  is  the  principal  debtor,  no  demand  need  be  made. 
He  may  be  sued  without  a  demand.  And  if  a  demand  be  neces- 
sary, he  must  be  notified  of  the  dishonor,  or  proof  must  be  made  of 
dispensation  of  such  notice.  2.  The  form  of  the  check  is  against  it. 
It  is  an  order  by  one  person  on  another  to  pay  money,  and  the 
drawer  is  responsible  only  on  failure  of  the  drawee  to  pay  as  or- 
dered. (39  Com.  Law  Rep.,  640;  Kemble  vs.  Mills,  2  Hill's  Rep., 
430;  10  Peters  Rep.,  572,  Dickens  vs.  Beale;  21  Wend  Rep.,  372; 
Term  Rep.,  BiclcerdtSce  vs.  Boldman;  7  East  Rep.,  359;  1  Bos  & 
Put,  654;  3  76.,  341;  5  Eng.  Com.  Law,  401;  16  East  Rep.,  43; 
7  Taunt.  Rep..  159,  397;  (2  Com.  Law  Rep.,  58,  152.)  3.  No  or- 
der payable  at  a  future  day,  whether  on  a  banker  or  other  person, 
is  a  check.  A  check  is  an  order  upon  a  banker,  as  a  mode  of  pay- 
ment; a  check  ordering  payment  at  a  future  day,  is  an  instrument 
of  credit,  and  is  a  bill  of  exchange.  The  object  is  to  use  credit  in 
place  of  instant  payment  of  money.  A  check  is  never  used  for  the 
purpose  of  obtaining  credit;  a  bill  is;  and  a  check  payable  at  a  fu- 
ture day  is  a  bill;  subject  to  grace,  &c.     (25  Wend.  Rep.,  673.) 

Mr.  Whitely. — 1.  As  to  the  necessity  of  an  allegation  in  the  narr, 
in  order  to  let  in  proof  of  no  funds  as  an  exceuse  for  not  giving  no- 
tice; the  form  of  declaring  is  to  alledge  notice,  and  prove  the  want 
of  funds,  not  so  much  as  an  excuse  as  a  qualified  notice.     (OreenL 


Bradley  vs.  Hamilton's  Adm'r.  309 

Ei\,  162,)  The  best  proof  of  want  of  funds,  is  the  fact  that  pay- 
ment was  refused,  because  of  want  of  funds.  2.  Without  disputing 
most  of  the  principles  and  cases  cited  on  the  other  side,  as  to  bills 
of  exchange,  I  inquire  whether  it  is  the  law  as  to  checks.  A  check 
is  an  order  on  a  banker  or  other  person  to  pay  a  certain  amount  out 
of  the  drawer's  funds  in  the  banker's  hands  on  deposit.  The  drawer 
is  the  principal  debtor,  not  the  banker.  Neither  is  there  any  pro- 
priety in  requiring  notice  to  the  drawer  of  dishonor  of  his  check, 
for  he  is  bound  to  know  whether  he  has  funds  on  deposit  to  meet  it. 
A  check  is  a  draft  by  a  depositor  on  his  own  funds.  How  is  he 
prejudiced,  if  it  be  dishonored  for  want  of  funds?  There  are  many 
points  of  difference  between  an  inland  bill  and  a  check.  1.  An 
overdue  bill  is  taken  subject  to  all  equities  as  between  the  original 
parties;  a  check  is  not.  2.  The  check  furnishes  no  credit  to  the 
drawer  as  the  bill  does.  The  bill  is  drawn  on  credit;  the  check  on 
deposits.  3.  The  reason  why  notice  is  required  to  the  drawer  of  a 
bill  is,  that  he  may  be  injured  for  want  of  such  notice;  not  so  of  the 
drawer  of  a  check,  whether  payable  now  or  at  a  future  day;  he 
cannot  be  injured  if  the  check  is  dishonored,  because  he  has  not  de- 
posited the  funds  upon  which  it  is  drawn.  The  main  question  is, 
who  is  the  principal  debtor  on  such  a  check  as  this?  Is  it  the 
drawer,  or  the  bank?  The  deposits  are  not  made  for  the  benefit  of 
the  bank.  They  are  made  for  the  security  and  convenience  of  the 
depositor.  (Chitty  Bills,  545,  Def'n.  of  a  check;  Greenl.  Ev.,  §  195, 
last  edition;  3  Kent's  Com.,  104,  7*.  a;  2  Hill's  Rep.,  431.)  If  the 
drawer  of  a  check  is  the  principal  debtor,  there  is  no  need  of  the 
averment  or  proof  of  dishonor. 

3.  How  does  a  check  payable  at  a  future  day  differ  in  its  charac- 
ter from  a  general  check?  The  one  is  a  check  on  the  drawer's 
funds  already  deposited,  the  other  on  his  funds  to  be  deposited  by 
the  time  the  check  will  be  due;  and  both  for  the  drawer's  conve- 
nience. If  the  drawer  of  a  check  presently  due  is  bound  to  know 
whether  he  has  deposited  funds  for  its  payment,  and  is  not  entitled 
to  notice  of  its  dishonor;  how  is  the  case  differed  if  he,  for  his  own 
convenience,  draws  the  check  not  payable  until  a  distant  day?  In 
either  case  he  is  bound  to  deposit;  and  to  know  whether  he  has  de- 
posited funds  to  meet  it;  and  he  cannot  be  injured  by  an  omis- 
sion to  give  him  notice.  Bank  checks  stand  on  principle  in  a  dif- 
ferent condition  from  bills  of  exchange,  which  are  commercial  in- 
fitruments. 
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Mr.  Bayard,  in  reply. — 1  Harr.  Rep.,  15,  Bank  vs.  Cooper,  is 
the  answer  to  Mr.  Greenleaf's  suggestion,  as  to  pleading  want  of 
notice.  A  check  is  a  bill  of  exchange  in  form,  in  substance  and 
eflFect.  The  different  notion  is  founded  on  the  assumption — 1.  That 
a  check  is  drawn  against  funds  deposited.  2.  And  that  a  draft 
against  no  deposits  is  a  fraud.  Now  as  to  the  first,  the  check  may 
or  may  not  be  so  drawn.  It  is  an  order  on  the  bank  as  a  debtor^^ 
whether  from  deposits  or  otherwise;  and  it  is  no  more  fraudulent  to 
draw  on  the  bank  without  funds,  than  to  draw  on  another  without 
funds.  Neither  can  the  drawer  always  know  whether  he  has  funds. 
A  bank  is  not  only  a  depository  of  funds,  but  is  a  collector,  and  a 
discounter;  and  the  account  may  be  always  fluctuating.  A  check 
may  be  drawn  on  acceptancies  as  well  as  deposits;  and  these  may 
fail,  of  which  the  drawer  ought  to  have  notice.  The  opinion  of 
Chancellor  Kent  and  of  Chief  Justice  Story,  is  not  sustained  by  au- 
thority. The  contrary  opinion  is,  to  wit:  that  on  a  check  as  well 
as  other  bill  of  exchange,  the  drawer  is  not  primarily  but  secondarily 
liable.  A  check  is  a  draft  on  a  banker,  payable  in  presenti; 
nothing  else.  If  a  check  be  drawn  in  any  other  form,  it  is  subject 
to  the  law  of  such  instruments;  and  is  in  this  case  a  bill  of  exchange. 

By  the  Court. 

Booth,  Chief  Justice. — Whatever  might  be  our  opinion  in  case  of 
a  common  check  on  a  bank  payable  presently,  in  relation  to  which 
the  great  names  of  Chancellor  Kent  and  Judge  Story  are  cited,  as 
distinguishing  such  an  instrument  from  an  inland  bill  of  exchange,, 
on  the  material  feature,  as  to  whether  the  drawer  is  primarily,  or 
only  secondarily  liable,  we  do  not  see  any  reason  for  distinguishing 
this  check  f.om  a  common  inland  bill.  It  is  an  order  drawn  by 
Hamilton  on  the  bank,  for  the  payment  of  a  sum  to  Seymour,  or 
order,  on  the  19th  of  September,  which  is  ten  days  after  date; 
and  would  be  a  bill  in  common  form,  if  expressed  to  be  ten  days 
after  date.  We  do  not  mean,  however,  to  intimate  an  opinion  that 
a  check  payable  presently,  is  not  an  instrument  charging  the  drawer 
conditionally.  We  only  decide  that  this  check  is;  and  that  to  re- 
cover upon  it,  the  plaintiff  was  bound  to  give  notice  to  the  drawer 
that  it  was  dishonored. 

Nonsuit  ordered. 

Bayard,  for  plaintiff. 

Whiteley,  for  defendant. 
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JOSIAH   WALKER'S  Adm'r.  d.  b.  appellant  vs.  JOHN  CHAM- 
BERS, Jr.,  p.  b.,  respondent. 

A  contract  made  with  a  minor  apprentice  to  serve  beyond  full  age,  is  invalid. 
Such  a  contract  is  not  against  policy/  it  may  be  for  the  nunor's  benefit;  and 

may  be  ratified  by  him  after  majority. 
The  ratification  must  be  express.     It  cannot  be  implied  from  his  continuing 

to  work  after  full  age. 
A  probate  must  be  signed,  as  well  as  sworn  to. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace 
in  an  action  of  assumpsit,  for  work  and  labor  as  a  journeyman  car- 
penter. The  plaintiff  made  proof  of  the  time  and  value  of  his  work, 
and  presented  a  probate  sworn  to,  hut  not  signed;  and  closed. 

The  defence  offered  to  prove  that  Chambers  was  an  apprentice  to 
Walker,  under  a  contract  with  his  mother,  when  he  was  put  to  ap- 
prenticeship, ratified  by  him  after  majority,  to  work  one  year  after 
he  came  of  age. 

Mr.  Bayard  objected  to  proof  of  such  contract,  even  though  rati- 
fied, as  against  policy.    The  Court  admitted  the  evidence. 

He  then  contended  before  the  jury,  that  if  such  a  contract  could 
be  ratified,  the  ratification  must  be  express,  and  not  by  implication. 
That  continuing  to  work  after  full  age,  did  not  necessarily  imply  a 
working  under,  or  ratification  of,  the  contract. 

Mr.  Wliiteley,  for  defendant,  contended  that  there  was  proof  of 
express  ratification.  He  also  objected  to  the  sufficiency  of  the  pro- 
l)ate. 

Mr.  Bayard  admitted  that  the  probate  was  insufficient,  and  pro- 
duced another  regularly  signed. 

The  Court,  to  the  jury: — The  contract  under  which  the  plaintiff 
began  his  apprenticeship  with  Walker,  does  not  bind  him  after  full 
age.  He  was  a  minor,  incapable  of  contracting.  The  mother  had 
no  power  to  bind  him  by  any  contract  reaching  beyond  his  full  age. 
Yet  such  a  contract  is  capable  of  ratification  and  may  be  made  valid, 
by  the  ratification  of  the  party,  after  he  comes  of  age. 

There  are  some  contracts  made  with  infants,  which  are  incapable 
of  ratification,  because  they  are  against  public  policy;  such  are  con- 
tracts for  goods  sold  a  minor  to  trade  on  during  his  minority.  Others 
being  for  the  minor's  benefit  may  be  confirmed  by  him. 

We  think  this  contract  not  such  as  is  incapable  of  eonfirmation, 
because  of  any  conflict  with  public  policy.     Such  contracts  as  this 
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may  be  for  the  minor's  benefit;  and  therefore,  may  be  ratified  and 
confirmed  by  him.  But  such  ratification  must  be  express,  and  not 
by  mere  implication;  and  must  be  made  with  full  knowledge  of  the 
party's  rights.     (2  Greenl.  Ev.,  293,  §  376.) 

The  plaintiff  had  a  verdict. 

Mr.  Bayard,  for  plaintiff. 

Mr.  Whiteley,  for  defendant. 


THE  STATE  vs.  GIDEOX  E.  ROTHWELL. 

On  failure  to  elect  a  road  commissioner,  the  commissioner  holding  over  has 

not  power  to  supply  the  place,  as  in  case  of  a  vacancy. 
Where  he  has  such  power,  the  appointment  must  be  in  writing. 

On  application  of  the  Attorney  General.  Rule  to  show  cause 
why  leave  should  not  be  given  by  the  court  to  file  an  information 
against  Gideon  E.  Rothwell,  for  usurping  the  office  of  a  commis- 
sioner of  roads,  for  Appoquiniraink  hundred. 

The  motion  was  founded  on  an  affidavit  of  Samuel  Townsend,  jr., 
stating  "  that  the  terms  of  office  of  Lambert  Melvin  and  Abraham 
Bratten,  late  road  commissioners  of  Appoquinimink  hundred,  ex- 
pired on  the  first  Tuesday  of  October  last,  and  on  that  day,  at  an, 
election  held  in  said  hundred,  James  Harris  was  elected  a  road  com- 
missioner of  said  hundred,  for  the  term  of  four  years;  and  that  there 
was  a  failure  to  elect  a  second  road  commissioner  as  required  by  law, 
in  consequence  of  Albert  E.  Deakyne  and  Gideon  E.  Rothwell  having 
each  received  an  equal  number  of  votes;  that  William  Wilson  was 
elected  a  road  commissioner  of  said  hundred  on  the  first  Monday  of 
October,  1848,  for  the  term  of  four  years,  and  still  continues  in  said 
office;  that  James  Harris  was  duly  sworn  before  entering  into  the 
office;  that  after  he  was  so  qualified,  William  Wilson  appointed 
Gideon  E.  Rothwell  a  road  commissioner  of  said  hundred,  without 
lawful  authority;  and  the  said  Rothwell  has  since  usurped  the  office 
of  said  road  commissioner,  by  acting  as  if  legally  elected,  particu- 
larly by  signing  on  the  2d  of    November  instant,  as  road    commia- 
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sioner,  a  certificate  that  a  certain  new  road  leading  from  Barlow's 
bridge  to  Blackbird,  had  been  duly  opened  and  was  completed  for 
public  use.     At  the  hearing, 

Mr.  Bayard  stated  the  question  to  be  whether  Mr.  Wilson  had 
the  power  to  appoint  a  road  commissioner  at  the  time  he  appointed 
William  Rothwell,  for  four  years,  to  fill  the  vacancy  occasioned  by 
the  tie  vote  at  the  late  election.  The  appointment  was  verbal, 
(Digest,  475;  8  vol.,  169.)  The  provision  authorizing  surviving 
commissioners  to  fill  a  vacancy  has  no  reference  to  vacancies  arising 
from  failure  to  elect.  It  has  reference  to  a  vacancy  in  the  term,  not 
in  the  office.  It  is  like  the  case  of  a  failure  to  elect  a  Senator. 
That  is  not  a  vacancy  which  the  Governor  may  fill.  The  case  of  a 
vacancy  arising  from  a  failure  to  elect,  is  not  provided  for. 

2.  If  this  be  a  vacancy  such  as  can  be  filled  by  appointment, 
when  does  the  vacancy  happen?  At  the  moment  the  vacancy  oc- 
curred, one  other  commissioner  was  elected,  and  he  was  entitled  to 
join  the  commissioner  who  held  over  in  filling  the  vacancy  arising 
from  the  failure  to  elect  two.  Wilson,  therefore,  never  had  the 
power  to  act  alone. 

3.  There  can  be  no  appointment,  unless  in  writing.  There  must 
be  a  certificate  of  the  appointment. 

Mr.  Piatt,  contra,  contended  that  the  act  of  assembly  applied  to 
all  cases  of  vacancies,  however  occurring. 

Mr.  Rodney. — Rothwell  was  verbally  appointed  by  the  holding 
over  commissioner,  on  the  night  of  the  election  day,  before  the  new 
commissioner  elect  was  qualified. 

1.  The  act  provides  for  every  case  of  vacancy,  or  it  would  have 
given  a  casting  vote,  as  is  done  in  the  election  of  assessors  and  in- 
spectors, at  the  same  election.  {Digest,  171.)  "Whenever  a  va- 
<iancy  or  vacancies  shall  occur :  " — not  merely  a  vacancy  in  the  term, 
but  any  vacancy  in  the  ofiice. 

2.  If  the  surviving  commissioner  had  the  power  to  appoint,  was 
the  appointment  duly  made?  The  law  makes  provision  for  a  case 
of  failure  to  elect  one  or  both  commissioners.  At  the  time  this  ap- 
pointment was  made,  there  was  only  one  commissioner  in  office. 
The  commissioner  elect  was  not  qualified,  and  had  not  taken  upon 
him  the  office.  Neither  was  he  a  surviving  commissioner.  His 
official  life  had  not  yet  commenced.  He  was  elected,  but  not  yet 
qualified. 

VOL.  v.  40 
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3.  The  act  does  not  require  the  appointment  to  be  in  writing. 
The  appointment  was  publicly  made,  and  is  susceptible  of  proof. 

Mr.  Bayard,  in  reply. — The  necessity  of  an  appointment  in  wri- 
ting, arises  from  this  consideration.  An  oflBce  is  a  franchise,  and 
a  franchise  can  exist  only  by  grant  or  prescription;  and  therefore 
necessarily  requires  writing.  And  the  imcertainty  of  a  verbal  ap- 
pointment to  a  public  office  would  lead  to  mischiefs,  which  would  be 
very  dangerous.  Section  8  shows  that  the  legislature  made  a  dis- 
tinction between  a  vacancy,  and  an  omission  to  elect. 

The  Court  granted  leave  to  file  the  information;  and  expressed 
the  opinion,  as  desired,  that  the  appointment  of  Kothwell  was  void, 
because  not  in  writing. 


DAVID  MARTIN  vs.  JAMES  E.  HAMILTON'S  Adm'r. 

In  an  action  by  indorsee  of  a  note  indorsed  before  maturity,  probate  by  the 

indorser  is  not  necessary. 
The  consideration  of  a  note  duly  endorsed  cannot  be  attacked,  between  third 

parties,  except  for  fraud. 
In  an  an  action  by  indorser  vs.  maker  of  a  note,  payable  at  a  particular  plac^ 

it  seems  that  proof  need  not  be  made  of  presentment  at  the  place. 

Assumpsit. 

This  was  an  action  by  indorsee  against  the  maker  of  a  promissory 
note  for  $290  65,  dated  July  30,  1847;  drawn  by  James  E.  Ham- 
ilton, in  favor  of  John  S.  Walter,  at  thirty  days,  payable  at  the 
Bank  of  Delaware. 

The  plaintiff  proved  the  handwriting  of  drawer  and  indorser,  and 
that  it  was  indorsed  before  maturity.  The  payee  was  called  to 
prove  that  he  was  in  fact  indebted  to  the  drawer  at  the  time  the 
note  was  made;  which  was  objected  to,  on  the  ground  that  until  the 
defendant  had  shown  the  indorsement  to  have  been  made  after  ma- 
turity, the  consideration  could  not  be  inquired  into,  as  between  the 
indorser  and  indorsee. 

2'he  Court  said,  that  the  consideration  cpuld  not  be  inquired  into>, 
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except  as  between  the  original  parties,  unless  in  cases  of  fraud  or 
collusion.     (Bush  vs.  Peckard,  3  Harr.  Rep.,  387.) 
Note  admitted;  probate  offered;  and  plaintiff  closed. 

Mr.  Bayard  moved  a  nonsuit,  for  want  of  proof  of  a  demand  at 
the  Bank  of  Delaware.  The  demand  there  is  a  condition  precedent; 
and  must  be  proved;  even  in  an  action  against  the  drawer.  The 
place  of  payment  is  a  part  of  the  contract.  {Banh  of  Wilmington 
and  Brandywine  vs.  Cooper's  adm'r.,  (1  Harr.  Rep.,  10,)  is  upon 
the  same  principle,  and  makes  no  distinction,  whether  the  action  be 
against  the  drawer  or  indorser.  Nor  can  there  be  any  difference  in 
this  respect,  for  the  necessity  of  the  demand  at  the  place  arises  from 
the  contract  itself,  and  applies  as  well  to  the  drawer  as  to  the  in- 
dorser. (In  the  case  of  Allen  vs.  Miles,  (4  Harr.  Rep.,  234,)  this 
court  suggested  a  contrary  opinion;  but  this  would  not  reverse  a 
previous  decision  of  the  principle,  which  was  made  in  The  Bank  of 
Wilmington  and  Brandywine  vs.  Cooper's  adm'r. 

Neither  is  this  court  bound  by  a  decision  of  the  Supreme  Court 
made  without  due  reference,  as  I  think,  to  legal  principles. 

Mr.  Bradford. — In  a  suit  by  indorser  against  the  maker  of  a 
promissory  note,  payable  at  a  particular  place,  the  averment  of  pre- 
sentment at  the  place  is  immaterial,  and  need  not  be  proved.  (4 
Harr.  Rep.,  234,  Allen  vs.  Smith's  adm'r.;  4  Johns.  Rep.,  184;  17 
II).,  248,  n.;  8  Cowen  Rep.,  271;  8  Mass.  Rep.,  480;  1  QUI  &  John., 
175;  11  Wheat,  171;  13  Peters,  147,  151;  Story  on  Bills,  449;  2 
Camp.  N.  P.  Rep..  498;  1  Ih.,  423;  3  Esp.  Ca.,  246;  1  Camp.,  82; 
13  East,  459.) 

The  indorser  of  an  over-due  note,  takes  it  subject  to  all  equities 
which  attach  to  the  note  itself;  but  not  to  collateral  matters,  (such 
as  set  off,)  which  might  have  been  a  defence  between  the  original 
parties.  (Byles  on  Bills,  149-50;  Story  on  Bills,  218,  n.,  3;  10 
Mees.  &  Welsby,  696;  10  Barn.  &  Cress.,  588.) 

The  Court  refused  the  nonsuit,  reserving  this  question  for  hearing 
in  banc.     [See  post,  June  term,  1851.] 

Mr.  Bayard  now  objected,  that  the  probate  did  not  state  that  the 
draft  was  assigned  to  him  before  the  death  of  the  defendant;  and 
that  there  ought,  therefore,  to  be  a  probate  by  the  persons  holding 
the  claim,  both  before  and  after  the  death  of  Hamilton. 

Mr.  Bradford. — The  act  of  assembly  requires  the  person  holding 
a  claim  to  make  probate ;  and  if  it  has  been  assigned  after  the  death 
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of  the  defendant,  probates  shall  be  made  as  well  by  the  party  hold- 
ing the  claim  at  the  death,  as  the  person  holding  it  at  the  timB  the 
suit  was  brought. 

By  the  Court. — The  plaintiff,  as  the  holder  of  this  note,  has  made 
the  probate  required  by  the  act  of  assembly;  and  it  appears  in  evi- 
dence that  the  assignment  was  made  before  the  defendant's  death. 
We  think  the  probate  sufficient. 

The  case  then  went  to  the  jury,  and  plaintiff  had  a  verdict. 

Allderdice  and  Bradford,  for  plaintiff. 
Bayard,  for  defendant. , 


SUPERIOR  COURT. 

SPRIIsrG  SESSIONS, 
1851. 


HENEY   LORD  vs.  NATHANIEL   HORSEY. 

A  d«position  taken  on  commission  may  be  attacked  by  denying  the  signaturfr 
of  the  witness,  or  proving  a  fraudulent  personation. 

The  witnesses  signature  at  the  close,  covers  both  direct  and  cross  examina- 
tion. 

Contrary  statements  cannot  be  proved  to  impeach  a  witness,  without  notice. 

Trover  for  a  negro  girl  slave.     Pleas,  not  guilty  and  limitation. 

The  deposition  of  a  witness  taken  on  commission,  executed  by  F. 
A.  Raybold,  commissioner,  was  offered  and  objected  to;  because  it 
was  signed  by  the  witness  only  once,  at  the  close  of  the  examina- 
tion. 

The  Court  ruled  the  deposition  in,  without  hearing  the  other  side. 

A  witness  was  now  called  to  impeach  this  deposition,  by  proving 
that  the  signature  to  it  was  not  in  the  proper  handwriting  of  th& 
deponent. 

This  was  objected  to,  because — 1.  It  was  too  late.  The  deposit 
tion  was  already  in  evidence.  There  was  no  notice  of  this  attack 
given  to  the  defendant,  or  to  the  witness.  2.  By  such  mode,  every 
deposition  Avould  be  invalidated.  3.  The  species  of  evidence  was 
too  feeble  to  attack  it.  4.  It  implies  fraud  and  imposition  of  the 
grossest  character,  and  seeks  to  establish  it  on  the  weakest  kind  of 
evidence.  5.  The  action  of  the  commissioner,  certifying  that  the 
true  witness  did  sign,  is  like  the  certificate  of  a  judge  to  the  ac- 
knowledgment of  a  deed.  7.  The  best  evidence  is  proof  by  the  com- 
missioner, respecting  the  person  who  was  examined. 

Messrs.  Layton  replied : — that  the  objection  could  not  be  taken 
earlier,  for  the  necessity  of  it  could  not  appear  until  the  deposition 
was  offered  in  evidence.  Neither  can  it  be  attacked,  otherwise  than 
by  showing  from  the  handwriting  that  the  commissioner  was  im- 
posed upon,  and   another   person  substituted  for  the  witness.     If  in 
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point  of  fact,  this  witness  was  personated,  and  the  true  person  had 
never  been  examined  by  the  commissioner,  there  must  be  some  mode 
of  attacking  the  deposition;  and  the  handwriting  is  the  first  point 
of  attack. 

The  Court  (Chief  Justice  dubitante)  admitted  evidence  to  contra- 
dict the  signature  of  this  witness,  as  tending  to  show  that  a  person 
had  been  imposed  on  the  commissioner,  for  the  witness  personated. 
The  proof  failed;  a  person  who  was  present  having  identified  the 
witness. 

The  Court  refused  to  rule  out  the  deposition. 

3/?-.  Layton  excepted. 

He  then  offered  in  evidence  a  letter  addressed  by  the  defendant 
to  one  of  the  witnesses  in  this  cause,  making  (as  was  alledged)  a 
different  statement  from  her  deposition. 

The  Court  ruled  it  out. 

The  declarations  of  a  witness  not  under  oath,  are  admissible  in 
evidence  to  discredit  him,  only  on  two  conditions. — 1.  That  the  mat- 
ter of  discrepancy  shall  be  material  in  the  cause;  and  2,  That  the 
witness  shall  be  apprised  of  the  intention  so  to  impeach  him  by  being 
asked  whether  he  had  not  made  a  different  statement  to  the  person 
by  whom  he  is  to  be  impeached. 

Mr.  Layton  excepted. 

Verdict  for  defendant. 

Layton  and  Layton,  for  plaintiff. 

Houston  and  Cullen,  for  defendant. 


JAMES  GRAHAM  vs.  TINCEY  MOORE. 
Dower,  before  assignment,  may  not  be  taken  in  execution. 

Rule  to  show  cause  why  a  sale  of  land  should  not  be  set  aside. 

The  property  sold  in  this  case  was  the  right  of  Tincey  Moore,  as 
tenant  in  dower,  in  the  lands  of  her  late  husband;  and  the  dower 
had  not  been  laid  off. 
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Graham  was  the  purchaser;  and  now  objected  to  the  sale,  because 
he  could  get  no  title;  the  dower  (not  assigned)  being  no  estate  liable 
to  be  levied  on  or  sold.  (13  Wend.  Rep.,  524;  10  lb.,  414,  528; 
2  Cowen's  Rep.,  638;  1  Cruise  Dig.,  131,  194-5;  14  Mass.  Rep., 
378.) 

Mr.  Saulshury  said,  caveat  emptor;  but  the  court  set  aside  the 
sale. 

Kule  absolute. 
Cullen,  for  the  rule. 
Saulshury  and  McFee,  contra. 


KOBERT  BARE  vs.  JOHN  WEST  et  al. 

A  memorandum  entry  on  the  docket  of  "  caveat  filed,"  is  not  sufScient  to 
prevent  the  issuing  a  patent  for  vacant  land,  taken  up  under  a  special 
law  providing,  in  the  usual  mode,  for  caveats. 

Caveat  entered  before  the  recorder  of  deeds,  against  the  grant 
of  a  patent  for  vacant  land. 

The  defendant.  West,  under  a  special  act  of  assembly,  passed 
February  14,  1849,  located  certain  vacant  land,  and  returned  and, 
filed  a  plot  and  gave  notice,  as  required  by  the  law;  the  plot  being 
filed  September  17,  1849,  and  notice  given  September  21,  1849. 

The  act  provided  that  a  caveat  might  be  entered  in  the  recorder's 
office,  at  any  time  within  three  months  from  the  return  of  the  plot 
and  notice;  and  thereupon,  all  matters  in  variance  should  be  heard 
and  determined  in  a  summary  way. 

Robert  Barr  went  into  the  recorder's  office  on  the  11th  of  De- 
cember, 1849,  and  entered  upon  the  docket  "caveat  filed;"  and  on 
the  6th  of  September,  1850,  he  drew  up  and  filed  the  caveat  in  due 
form. 

Saulshury  and  Layton,  for  defendants,  now  moved  to  dismiss  the 
caveat,  as  not  being  filed  within  time. 

Mr.  Cullen,  contra,  contended  that  the  noting  the  caveat  on  the 
caveat  docket,  was  a  sufficient  entry,  and  it  might  be  drawn  out 
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afterwards;  and  2.  that  the  application  to  dismiss  was  too  late,  after 
the  parties  had  been  attending  with  witnesses  two  terms. 

Mr.  Houston,  on  the  same  side  said  the  caveat  was  addressed, 
not  to  the  other  party,  hut  to  the  public  officer;  a  mere  hint  to  him, 
admonishing  him  not  to  issue  the  patent,  as  it  was  claimed  by  an- 
other. The  party  who  files  the  plot  is  seeking  a  title  from  the 
State;  the  caveator  gives  notice,  by  entering  a  caveat  before  the 
register,  to  prevent  the  issuing  of  a  patent. 

The  Court  directed  an  entry,  that  in  this  case  the  court  refused 
to  take  cognizance  of  the  cause,  because  it  did  not  appear  that  any 
caveat  was  entered  according  to  law;  and  it  was  ordered  that  each 
party  pay  his  own  costs  in  this  court. 

Cullen,  for  plaintiff. 

Saulsbury  and  Layton,  for  defendants. 


JACOB  DAISEY  et  al  vs.  HENEY  HUDSON. 
Trespass  to  real  property  lies  only  by  a  party  in  actual  possession. 

This  was  an  action  of  trespass  quare  clausum  fregit- 

The  plaintiffs  were  the  children  and  heirs-at-law  of  Abraham  Dai- 
sey, who  died  leaving  a  widow  in  possession  of  the  land,  and  several 
children,  the  plaintiffs,  of  whom  one  of  them,  Susan,  came  in  Sep- 
tember,. 1848,  to  live  with  her  mother;  in  the  dwelling  house  which 
was  on  the  premises.  Abraham  Daizey  died  after  January,  1848; 
the  widow  rented  the  land  to  Henry  Hudson,  for  one  year;  culti- 
vated it  herself  the  second,  and  rented  it  out  to  another  person  the 
third  year.  The  trespass  complained  of,  was  moving  a  fence  in 
April  of  the  year  when  Hudson  tilled  the  farm,  under  rent  from  the 
widow;  she  being  in  the  house.  The  question  was,  whether  plain- 
tiffs could  recover  in  this  action;  the  defendant  insisting  that  being^ 
out  of  possession,  plaintiffs  could  not  maintain  trespass.  (1  Harr. 
Rep.,  335;  9  Johns.  Rep.,  60-1;  1  Ibid,  510;  19  Wend.  Rep.,  507.) 

Mr.  Layton,  contra,  argued  that  the  law  of  descents  east  upon 
the  heirs  such  a  possession  as  would  enable  them  to  maintain  tres- 
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pass  for  injuries  to  the  land,  and  that  the  possession  of  the  widow, 
or  at  least,  the  possession  of  the  widow  and  one  heir,  was  possession 
of  all.  (2  PhilL,  132;  11  Mass.  Rep.,  519;  6  Bac.  Ah.,  593;  Ros- 
coe,  380;  4  Bam.  &  Cress.,  583;  4  Earr.  Rep.,  345.) 

Chief  Justice  Booth  charged  the  jury: — that  the  action  being 
for  a  trespass  to  real  property,  it  could  be  maintained  only  by  a 
person  in  the  actual  and  immediate  possession  of  the  premises  at 
the  time  the  trespass  was  committed.  The  action  is  for  an  injury 
to  the  possession;  and  the  form  of  remedy  is  not  merely  arbitrary, 
but  necessarily  arising  from  the  nature  of  the  injury. 

Verdict  for  defendant. 

Layton,  for  plaintiff. 

Cullen,  for  defendant. 


Lessee  of  JOSEPH  SMITH  vs.  NEHEMIAH  EEDDEN  and  SYL- 
VESTER WOOTTEN. 

Manner  of  authenticating  official  records  from  other  States. 
A  record  certified  under  the  seal  of  a  court,  is  evidence  that  it  is  a  court  of 
record. 

Ejectment  for  one  hundred  and  fifty-six  acres  of  land  in  Sussex 
county. 

Plaintiff  claimed  under  the  following  clause  of  the  will  of  one 
Stephen  Horsey,  probated  August  21,  1802: — "Item. — I  give  and 
bequeath  to  my  son,  William  Horsey,  all  the  land  to  the  north  of 
the  land  given  to  my  son  Eevil  Horsey;  but  in  case  my  son,  Wil- 
liam Horsey,  should  obtain  the  lands  or  money  expected  to  be  left 
to  him  by  Bevil  Horsey,  of  Somerset  county,  in  the  State  of  Mary- 
land, then  my  will  and  desire  is,  that  he  should  have  the  aforesaid 
land  during  his  natural  life,  and  at  his  death,  to  descend  to  the 
male  heirs  of  John,  Stephen  and  Outerbridge  Horsey,  my  sons; 
but  in  case  my  son,  William  Horsey,  should  not  get  the  land  nor 
money  expected  to  be  left  as  aforesaid  by  Revil  Horsey,  then  my 
will  and  desire  is,  that  the  land  aforesaid  left  to  my  son  William, 
should  descend  to  his  son,  Josiah  Mitchell  Horsey,  to  him  and  his 
heirs  forever." 

VOL.  V.  41 
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The  record  of  this  will  was  offered  and  objected  to,  because  the 
probate  showed  that  the  will  was  executed  only  in  the  presence  of 
one  witness.  The  probate  was  as  follows:  ''Memorandum  this  21st 
day  of  August,  1802,  before  me,  Phillip  Kollock,  register,  appointed 
for  the  probate  of  wills  and  granting  letters  of  administration,  for 
the  county  aforesaid,  appeared  Isaac  Cooper,  one  of  the  subscribing 
witnesses,"  &c.,"  and  being  sworn,  &c.,  deposes,  &c.,  "that  in  his 
sight,  presence  and  hearing,  the  testator,  Stephen  Horsey,  did  sign, 
seal,  publish,  pronounce  and  declare  the  same  to  be  his  last  will," 
&c.,  that  he  was  of  sound  mind,  &c.,  "  and  that  he,  together  with 
James  Windsor  and  Martin  Craigh,  signed  the  same  as  witnesses,  in 
presence  of  each  other  and  in  the  presence  of  the  testator,  and  at 
his  request." 

By  the  Court. — The  record  of  a  will  differs  from  a  mere  ministe- 
rial record,  as  it  is  the  judgment  of  a  court  of  competent  jurisdic- 
tion, admitting  it  to  probate.  Such  decision  cannot  be  questioned 
collaterally.  (Martins  lessee  vs.  Roach,  1  Harr.  Rep.,  277;  Pen- 
el's  lessee  vs.  Weyant  et  al,  2  Ibid,  503.)  This  is  unquestionably 
so,  since  the  act  of  1829,  concerning  wills,  and  the  constitution  of 
1832;  and  we  think  the  same  jurisdiction  and  power  are  given  to 
the  register  by  the  constitution  of  1792;  an  appeal  lying  also  un- 
der that  constitution  from  his  decision,  admitting  a  will  to  probate. 

But  the  terms  of  the  probate  here  are  the  same  as  required  by 
the  act  of  1753,  (1  Del.  Laws,  342;)  and  if  invalid,  probably  all  the 
wills  admitted  to  probate  in  this  county  on  the  proof  of  one  witness 
are  invalid;  as  this  seems  to  be  a  general  form. 

Record  admitted  in  evidence;  exception  prayed  and  granted. 

The  record  of  a  survey  made  by  authority  of  the  State  of  Mary- 
land, was  offered  and  objected  to — 1.  Because  it  was  not  a  record 
of  our  own  courts.  2.  For  want  of  authentication  under  the  act  of 
Congress. 

It  was  certified  by  the  register  of  the  land  office,  whose  ofiicial 
qualification  was  certified  by  John  Johnson,  styling  himself  Chan- 
cellor of  Maryland,  and  a  judge  of  the  land  office  of  Maryland;  and 
a  certificate  by  the  Secretary  of  State,  under  the  great  seal  of  Ma- 
ryland, that  John  Johnson  was  Chancellor. 

The  Court  admitted  it  as  properly  authenticated,  under  the  act 
of  Congress,  and  also  under  our  act  of  assembly.  (9  vol.,  488;  1 
Qreenl.  Ev.,  562,  §  485,  n.  24.) 

A  deed  was  offered  in  evidence,  which    had    been    acknowledged 
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before  and  certified  by  W.  A.  B.,  one  of  the  judges  of  the  Court  of 
Common  Pleas  of  the  State  of  Ohio,  in  and  for  the  county  of  Pis- 
cataway;  and  the  official  character  of  the  judge  was  certified  under 
the  hand  of  the  clerk,  and  seal  of  the  said  court  of  Commn  Pleas. 
The  deed  was  objected  to,  because  it  did  not  appear  hy  the  certifi- 
cate of  the  judge  that  the  Court  of  Common  Pleas  was  a  court  of 
record,  and  the  court  divided  on  the  question  of  its  admissibility. 
All  the  judges  agreed  that  it  must  appear  that  the  acknowledgment 
was  taken  before  the  judge  of  a  court  of  record;  but  two  of  them 
thought  this  sufficiently  appeared  by  the  seal  of  that  court  appended; 
and  that  it  was  not  absolutely  necessary  that  the  certificate  should 
state  this. 
Judge  Booth  dissented. 

Paper  admitted  in  evidence;  exception  prayed  and  granted. 
The  will  of  Revil  Horsey  was  offered  in  evidence  and  objected  to 
for  defective  authentication.     The  will  was  proved  and  admitted  to 
record  in  the  office  of  the  register  of   wills  for  Somerset  county,  in 
the  State  of  Maryland.    A  copy  of  it  was  certified  by  S.  W.  Jones, 
register  of   wills  for  Somerset  county,  together  with   the   certificate 
of  George  Handy,  presiding  judge  of  the  Orphans'  Court,  that  Mr. 
Jones'  certificate  was  in    due    form  and  by  the    proper  officer;  to 
which  was  appended  the  certificate  of  the  said  J.  W.  Jones,  register 
of  wills,  that  it  appears  from  the  records  of  said  court  that  George 
Handy  was  the  presiding  judge  of  the  Orphans'  Court  of  said  coun- 
ty, to  which  was  appended  the  seal  of  the  Orphans'  Court.     The 
objections  to  this  form  of  authentication  were — 1.  That  the  judge's 
official  character  was  not  certified  to  by  the  clerk  of  the  Orphans' 
Court.     2.  That  the  certificate  was  not  positive,  but  only — "It  ap- 
pears by  the  record."    The  object  of  this  is  to  identify  the    person 
who  signs;  the  record  cannot  prove  this.     The  act  of  Congress  re- 
quires to  authenticate  a  record  of  the  Orphans'  Court — 1.  A  certifi- 
cate by  the  register  of  wills,  under  his  seal  of  office.     2.  Certificate 
of  the  presiding  judge  of  the  court  of  the  county,  that  it  is  in  due  form 
and  by  the  proper  officer.     3.  Verified  by  the  clerk  of    said    court, 
that  the  presiding  judge  is  duly  commissioned  and  qualified.     Our 
act  of  1821,   (Digest,  557,)  requires — 1.  A  certificate  by  the  regis- 
ter of  wills,  under  his  seal.     2.  A  certificate  by  the  presiding  judge 
of  a  court  of  record,  that  such  certificate  is  in  due  form  and  by  the 
proper  officer.     3.  An  attestation  by  the  officer  keeping  the  seal  of 
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his  court  under  said  seal,  that  the  certificate  is  under  the  hand  of 
the  presiding  judge,  and  entitled -to  full  faith  and  credit. 

The  Court  ruled  out  the  evidence;  Judge  Milligan  dissenting. 

A  witness  was  asked  if  William  Horsey  obtained  the  land  or  money 
expected  to  be  left  to  him  by  Kevil  Horsey,  of  Maryland?  The 
question  was  objected  to,  and  ruled  out,  as  attempting  to  prove  by 
parol  the  contents  of  Eevil  Horsey's  will. 

The  plaintiff  was  then  nonsuited. 

Cullen,  for  plaintiff. 

Saulsbury,  Houston  and  Bayard,  for  defendants. 


KOAD  NOTICES. 

Such  notices  must  be   signed. 

In  the  matter  of  a  petition  for  a  new  public  road,  on  proof  of  the 
form  of  notice,  it  appeared  that  the  written  notice  of  intention  to 
prefer  the  petition,  had  no  signature  to  it;  and  on  this  objection 
being  made. 

The  Court  said  the  notice  must  be  by  some  one,  and  a  paper 
without  a  signature  could  not  be  said  to  be  a  notice  by  any  one  of 
his  intention  to  present  a  petition.  They,  therefore,  held  a  signa- 
ture to  the  notice  necessary. 


HENKY  BUEBAGE  vs.  THOMAS  DAZY  et  al. 

The  writ  of  estrepement  cannot  be  issued  in  an  action  of  trespass  quare 

clausum  f regit. 

Trespass  quare  clausum  fregit. 

Mr.  Layton  asked  for  a  writ  of  estrepement  founded  on  an  affida- 
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vit  that  defendants  were  about  to  cut  timber  on  his  land  and  trees 
to  pay  taxes  assessed  for  the  laying  out  and  cutting  a  ditch,  under 
an  order  of  court.    The  defendants  were  ditch  commissioners. 

The  Court  refused  to  award  the  writ.  It  is  a  writ  grantable 
only  in  real  actions,  and  in  the  action  of  ejectment  to  which  it  was 
extended  by  the  act  of  1829.  (Digest.  167;  Higgins'  lessee  vs. 
Phillips,  3  Han:  Rep.,  49.) 


JOHN  A.  BICKEL  and  others,  appellants,  vs.  CHAKLES  POLK, 
plaintiff  below,  respondent. 

The  public  have  a  right  of  naTdgation  and  fishery  on  all  streams  where  the 
tide  ebbs  and  flows,  even  though  the  riparian  proprietor's  lines  cover  the 
place;  but  they  have  no  right  to  land  fish  on  private  property,  above  high 
water  mark. 


This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
in  an  action  of  trespass,  for  crossing  the  plaintiff's  land  to  the  bay 
shore,  and  hauling  fish  up  on  the  sajne. 

The  plaintiff  was  in  possession  of  a  farm,  extending  to  the  Dela- 
ware bay,  the  original  lines  of  which,  according  to  the  patent,  run 
beyond  where  the  fast  land  now  extends,  the  sea  having  gradually 
encroached  upon  the  land,  and  the  tide  now  ebbs  and  flows  where 
those  lines  once  covered. 

The  defendants  hauled  their  seines  in  the  Delaware  bay,  in  front 
of  Mr.  Polk's  property,  landed  their  fish,  and  sold  them  or  carried 
them  away ;  and  claimed  the  right  to  do  so  as  a  common  right. 

Mr.  Fisher,  for  the  plaintiff,  said  that  the  suit  was  not  brought 
for  the  damages,  but  to  settle  a  principle. 

He  maintained  that  the  defendants  were  guilty  of  a  trespass,  by 
landing  fish  on  the  plaintiff's  property,  either  below  or  above  high 
water  mark.  He  cited  4  Cowen,  542 ;  14  Serg.  &  Rawle,  9 ;  6  Mass. 
Rep.,  435 ;  14  Johns.  Rep.,  256. 

Mr.  Smithers  said,  that  the  right  to  fish  was  a  common  right,  and 
any  one  might  exercise  it  between  high  and  low  water  mark;  that 
as  the  riparian  proprietor  acquired  a  right  to  land  left  by  the  re- 
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ceding  of  the  sea,  he  lost  his  individual  right  to  land  overflowed  by 
the  accretion  of  the  tide.  He  cited  Angel  on  Tide  Waters,  21,  33; 
38,  71.  45;  125  to  135;  142-3;  146;  260. 

Booth,  Chief  Justice. — This  is  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close;  taking  and  carrying  away  fish, 
&c. 

The  land  of  Charles  Polk  by  the  original  patent  and  survey,  ex- 
tends to  the  Delaware  bay,  which  has  encroached  upon  the  land 
some  seventy  perches;  and  the  question  is,  whether  the  defendants 
are  guilty  of  a  trespass  for  taking  fish  between  high  and  low  water 
mark,  or  below  that  line,  but  over  soil  which  once  belonged  to  the 
plaintiff,  and  which  by  the  encroachments  of  the  sea  had  become 
covered  with  water. 

The  right  of  fishing  in  all  public  streams  where  the  tide  ebbs  and 
flows,  is  a  common  right,  and  the  owner  of  land  adjoining  tide  water, 
though  his  title  runs  to  low  water  mark,  has  not  an  exclusive  right 
of  fishing;  the  public  have  the  right  to  take  fish  below  high  water 
mark,  though  upon  soil  belonging  to  the  individual,  and  would  not 
be  trespassers  in  so  doing;  but  if  they  take  the  fish  above  high  water 
mark,  or  carry  them  above  high  water  mark  and  land  them  on  pri- 
vate property,  this  would  be  a  trespass;  but  the  damages  would  be 
merely  nominal,  as  for  an  illegal  entry;  it  being  agreed  in  the  ar- 
gument that  there  was  no  other  injury.  In  all  navigable  rivers, 
where  the  tide  ebbs  and  flows,  the  people  have  of  common  right  the 
privilege  of  fishing,  and  of  navigation,  between  high  and  low  water 
mark;  though  it  be  over  private  soil. 

The  jury  could  not  agree,  and  the  parties  compromised. 

Fisher,  plaintiff. 

Smithers,  for  defendants. 


COURT  OF  ERRORS  AJ^D  APPEALS. 
JUNE  TERM, 

1851. 


HAZZAKD  &  PKETTYMAX  vs.  HEXRY  LITTLE. 

A  partner  cannot  bind  the  firm  by  deed,  without  authority  by  deed. 

If  one  seal  in  the  presence  and  by  authority  of  the  other,  it  is  the  deed  of  all. 

But  the  authority  cannot  be  proved  by  one  of  the  partners. 

Writ  of  Error  to  the  Superior  Court  for  Sussex  county;  heard 
at  the  June  term,  1851,  before  Johns,  Chancellor,  Chief  Justice 
Booth  and  Judge  Wootten.     [See  ante.,  p.  291.] 

The  case  was  argued  by  Layton  for  the  plaintiff  in  error,  and 
Cullen,  for  defendant. 

Judge  Wootten  delivered  the  opinion  of  the  court. 

Wootten,  Justice. — The  only  question  presented  for  the  con- 
sideration of  the  court  by  the  bill  of  exceptions  in  this  case  is, 
whether  Asbury  W.  Prettyman,  one  of  the  defendants  below,  was  a 
competent  witness  to  prove  that  Khodes  Hazzard,  his  co-partner, 
had  authorized  him  to  sign,  seal  and  deliver,  for  and  in  the  name  of 
the  firm  of  Hazzard  &  Prettyman,  the  single  bill  in  question. 

It  is  a  sound  and  well  settled  principle  of  law,  that  one  partner 
cannot  bind  his  co-partner  by  instrument  under  seal,  unless  ex- 
pressly authorized  by  his  co-partner  by  deed,  or  by  his  presence  and 
assent  thereto,  at  the  time  of  the  execution  of  the  instrument. 

It  is  alleged  in  this  case,  that  Hazzard  was  present  and  assented 
to  and  authorized  the  sealing  and  delivery  of  the  single  bill  by  Pret- 
tyman, for  and  in  the  name  of  Hazzard  &  Prettyman.  Prettyman, 
one  of  the  defendants,  was  called  by  the  plaintiff,  with  his  consent, 
to  prove  his  authority  from  Hazzard,  his  co-partner,  to  sign,  seal 
and  deliver  the  single  bill  referred  to,  for  and  in  the  name  of  the 
firm  of  Hazzard  &  Prettyman.  However  competent  it  may  be  for 
the  plaintiff  to  prove  the  existence  of  such  authority  aliunde,  it  can- 
not be  established  by  the  testimony  of  the  party  who  exercised  it. 
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W^  fully  recognize  the  principle  of  law,  as  to  the  competency  of 
a  party  to  a  suit,  who  has  no  interest  in  the  event,  or  who  is  called 
by  the  other  party  by  his  consent,  to  testify  against  his  interest; 
but  this  species  of  evidence  is  universally  tested  by  the  question  of 
interest.  Was  Prettyman  a  party  having  no  interest  in  the  event 
of  the  suit,  or  who  was  called  by  the  plaintiff,  with  his  consent,  to 
testif}'  against  his  interest?  He  was  the  party  who  signed,  sealed 
and  delivered  the  single  bill,  which  constituted  the  subject  matter 
of  the  suit,  for  and  in  the  name  of  the  firm  of  Hazzard  &  Pretty- 
man;  and  the  power  to  do  so  not  being  within  the  scope  and  terms 
of  the  co-partnership,  unless  expressly  authorized  by  his  co-partner, 
in  the  absence  of  such  authority,  he  became  individually  respon- 
sible for  the  whole  debt;  but  if  he  was  authorized  by  his  co-part- 
ner, to  execute  and  deliver  the  bill  for  and  in  the  name  of  the 
firm  of  Hazzard  &  Prettyman,  it  was  the  joint  obligation  of  both, 
and  his  liability  was  only  for  one  moiety  of  the  claim  or  debt. 
The  witness  was  directly  interested  in  the  event  of  the  suit,  to  the 
extent  of  one-half  of  the  liability,  and  to  allow  him  to  prove  his  own 
authority  for  fixing  the  liability  on  his  co-partner,  by  making  it  the 
joint  act  of  himself  and  co-partner,  would  be  to  discharge  himself 
from  half  the  liability,  by  throwing  it  on  his  co-partner. 

It  was  also  insisted  that  the  evidence  of  Prettyman  was  admissi- 
ble on  the  principle  that  the  declarations  and  admissions  of  one 
partner  are  conclusive  upon  his  co-partner.  This  is  undoubtedly 
the  law,  where  such  declarations  or  admissions  refer  to  matters 
within  the  terms  and  scope  of  the  co-partnership,  and  a  fortiori  would 
the  declarations  of  a  party  under  the  sanction  of  an  oath  be  re- 
ceived; but  such  declarations  must  refer  to  such  acts  or  transactions 
as  the  party  making  them  could  do  under  the  terms  of  the  co-part- 
nership, otherwise  they  would  be  inadmissible. 

Prettyman's  declarations  of  authority  from  his  co-partner  to  exe- 
cute and  deliver  the  single  bill  referred  to,  in  the  name  of  the  firm 
of  Hazzard  &  Prettyman,  are  not  evidence  against  his  co-partner, 
because  they  refer  to  an  act  not  within  the  scope  of  the  co-part- 
nership, and  which  can  only  be  done  by  the  express  assent  and  au- 
thority of  his  co-partner. 

To  allow  one  partner  and  co-defendant  to  impose  such  liabilities 
upon  his  co-partner,  by  proving  his  own  authority  to  do  so,  either 
by  his  declarations  out  of  court,  or  by  his  own  testimony  in  court, 
would  not  only  be  a  perversion  of  a  well  known  rule  of  evidence,  and 
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destructive  to  the  rights  of  partners;  but  it  would  throw  open  wide 
the  door  to  fraud,  and  hold  out  strong  inducements  to  the  commis- 
sion of  perjury. 

Under  this  view  of  the  case,  it  is  the  unanimous  opinion  of  the 
court,  that  in  every  aspect  of  this  case,  the  testimony  of  Pretiyman 
was  inadmissible,  and  that  therefore  the  judgment  of  the  court  be- 
low ought  to  be,  and  the  same  is  hereby  reversed. 

And  the  court  order  the  record  to  be  remanded  to  the  court  be- 
low, that  the  case  may  be  further  proceeded  in. 


DAVID  MARTIN  vs.  JAMES  DELAPLAINE,  Adm'r.  of  JAMES 

E.  HAMILTON. 

In  an  action  by  the  holder,  against  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  time  and 
place,  the  paintiff  need  not  aver  or  prove  a  demand  at  the  time  or  place. 

Question  reserved  by  the  Superior  Court  for  New  Castle  county 
for  hearing  before  all  the  judges.  [Ante.,  p.  315.]  The  case 
was  heard  at  June  term,  1851,  before  the  full  court;  and  was 
argued  by  Bradford,  for  plaintiff,  and  J.  A.  Bayard,  for  defendant. 

The  declaration  was  upon  a  promissory  note,  made  by  James  E. 
Hamilton,  on  the  30th  of  July,  1847,  for  $290  65,  payable  at  the 
Bank  of  Delaware,  to  the  order  of  John  S.  Walter,  thirty  days  after 
date.  There  was  a  trial  and  verdict  for  plaintiff  for  $347  31;  but 
on  the  trial  the  plaintiff  having  closed  his  case,  without  having 
proved  any  demand  of  payment  from  the  drawer,  at  the  Bank  of 
Delaware;  or  any  excuse  for  not  making  such  demand,  the  defen- 
dant moved  a  nonsuit,  upon  which  motion  the  court  reserved  the 
following  question : — "  Whether  in  an  action  by  the  holder  against 
the  maker  of  a  promissory  note,  payable  thirty  days  after  date,  at 
a  particular  place,  in  the  body  of  said  note,  it  is  incumbent  on  the 
plaintiff,  in  order  to  enable  him  to  recover  in  such  action,  to  aver  in 
his  declaration,  and  prove,  a  demand  of  payment  at  the  particular 
place  specified  in  the  note."  Verdict  subject. 
VOL.  V.  42 
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Mr.  Bayard. — The  contract  of  the  parties  is  to  pay  at  a  given 
place  on  demand;  not  otherwise.  This  is  conceded  in  the  case  of 
an  indorser.  The  reason  given  in  the  latter  case  proves  there  is 
no  distinction;  it  is,  that  if  the  note  be  not  promptly  presented,  the 
indorser  may  be  injured  by  want  of  notice  of  default.  But  this 
reason  extends  only  to  the  time,  not  the  place,  of  presentment. 

The  condition  of  the  contract  is,  that  if  the  holder  will  send  the 
note  to  the  place  of  payment,  at  or  after  the  time  of  payment,  the 
drawer  will  pay  it.  {Story  on  Bills,  449,  note.)  The  maker  has  a 
right,  if  he  chooses,  to  stipulate  for  place,  as  well  as  time,  yet 
who  would  say  that  on  a  note  payable  sixty  days  after  date,  the 
holder  could  sue  thirty  days  after  date.  The  place  where  the  drawer 
agrees  to  have  his  funds  at  a  certain  day,  may  be  as  important  to 
him  as  the  time  of  payment;  and  it  is  a  question  not  of  convenience 
or  inconvenience,  but  of  contract. 

The  case  of  bonds  is  different.  The  penalty  of  the  bond  is  the 
legal  liability;  the  condition  is  matter  of  excuse  or  of  defence.  The 
indebtedness  arises  in  the  one  case  from  the  making  of  the  bond,  in 
the  other  the  legal  liability  arises  only  on  presenting  the  note,  at  or 
after  the  time,  and  at  the  place  of  payment.  Thus  a  bond  for 
$1,000,  conditioned  to  be  void  on  doing  a  certain  act,  at  a  certain 
place,  creates  an  obligation  without  reference  to  the  act;  but  a  note 
for  $1,000,  payable  at  a  certain  plac.e  creates  no  liability,  until  the 
note  is  presented  at  the  place.  (6  Com.  Law  Rep.,  95;  7  Ih.,  84.) 
The  decision  of  the  Superior  Court,  in  Allen  vs.  Smith,  in  New 
York,  and  in  the  Supreme  Court  of  the  United  States,  following 
the  New  York  cases,  are  contra;  but  they  are  against  the  English 
decisions;  are  contrary  to  principle,  and  of  no  obligation  on  this 
court.  One  of  the  cases  says  that  the  decisions  in  England  have 
been  conflicting;  but  this  is  not  so,  on  this  point.  In  Rowe  vs. 
Young,  (6  Com.  Law  Rep.,  53,)  Lord  Elbon  reasons  out  the  case 
on  principle,  in  an  unanswerable  way.  (14  East.,  500,  Saunder- 
son  vs.  Bowes;  21  Com.  Law  Rep.,  271 ;  1  Eng.  Com.  Law  Rep.,  8 ; 
lb.,  128.) 

Mr.  Bradford,  for  plaintiff. — The  question  is  well  settled  by  au- 
thority, and  not  in  conflict  with  established  principles.  The  ques- 
tion was  not  without  much  conflict  in  England ;  many  of  the  highest 
names  and  the  ablest  judges  there  considered  that  on  principle  the 
point  ought  to  be  ruled,  as  it  is  now  fully  decided  in  the  United 
States.      (2  Camp.  N.  P.  Rep.,  498;    Ibid,  423;    3  Esp.  Ca.,  246; 
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13  East.  Rep.,  459.)  Saunderson  vs.  Bowes,  which  is  contra,  was 
based  on  a  distinction  between  bills  and  notes,  which  is  since  ex- 
ploded.    (2  Burr.  Rep.,  669.) 

But  even  if  it  be  a  qualified  contract,  it  does  not  follow  that  the 
presentment  at  the  place  must  be  averred  in  the  declaration  and 
proved.  It  is  matter  of  defence.  Eight  of  the  twelve  judges  so 
decided,  even  in  the  case  so  much  relied  on  for  defendant.  (6  Com. 
Law  Rep.,  62,  68,  71,  76,  87.)  But  Mr.  Bayard  inquires,  if  the 
place  be  not  h  part  of  the  contract  of  the  drawer,  why  is  the  indor- 
ser  discharged  for  non-payment?  Because  there  is  a  want  of  dili- 
gence, as  required  by  the  law  merchant.  The  indorsement  is  a  netu 
contract,  and  as  to  the  indorser,  it  is  a  qualified  or  conditional  con- 
tract. The  result  of  the  matter  upon  tho  English  authorities  is, 
that  upon  a  narrow  and  vexed  question,  upon  which  the  ablest  judges 
divided,  they  perhaps  finally  settled  down  in  favor  of  the  position 
of  the  other  side;  but  that  decision  was  immediately  qualified 
there  by  act  of  Parliament.  (2  Geo.  4,  cliap.  78.)  And  it  is  fully 
settled  the  other  way  in  this  country.  (17  Johns.  Rep.,  248;  4  IIj., 
183;  8  Cowen  Rep.,  271;  8  Mass.  Rep.,  480;  1  Gill  &  Johns., 
175;  4  Halstead,  189;  1  Yerger  Rep.,  502;  2  Ibid,  81;  4  Harr. 
Rep.,  234,  Allen  vs.  Smith;  17  Mass.  Rep.,  389;  3  Wend.  Rep., 
1;  11  Wheat.  Rep.,  171;  13  Peters'  Rep.,  cited  in  Story  on  Bills, 
449,  n.;  2  Leigh  Rep.,  522.)  I  do  not  contend  that  the  decisions 
of  the  courts  in  other  States,  or  even  of  the  Supreme  Court  of  the 
United  States,  on  a  question  of  this  kind,  are  of  binding  authority 
with  this  court.  But  as  the  judgment  of  wise  judges,  reasoning  on 
principle,  on  a  great  commercial  question,  the  settlement  of  which 
some  way  is  important;  these  decision  will  have  great  weight. 
Uniformity  of  decision  in  the  United  States  is  also  desirable. 

Mr.  Bayard,  in  reply. —  This  case  is  brought  up  for  the  very  pur- 
pose of  settling  the  law  in  this  State.  I  repeat  that  there  has  been 
no  conflict  in  the  dciusions  of  the  English  courts  07i  this  question, 
though  several  judges  have  loosely  said  so.  I  exclude  the  nisi  prius 
opinions  of  judges,  many  of  them  overruled  by  themselves,  as  in  the 
case  of  Lord  Ellenboro. 

On  principle,  therefore,  it  is  fully  settled  in  England,  that  on  a 
note  made  payable  at  a  certain  place,  demand  must  be  made  at  that 
place  to  charge  even  the  maker.  As  to  him,  I  agree  the  demand 
need  not  be  made  on  the  day  of  payment;  a  demand  on  any  subse- 
quent day,  at  the  place,  will  be  sufficient.    I  admit  that  the  weight 
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of  autliority  on  the  decisions  in  this  country,  is  against  me.  But 
these  are  not  uniform.  They  are  not  binding  on  us;  and  they  are 
against  principle.  1.  Xot  uniform.  (17  Johns.  Rep.,  274,  Van- 
ness'  opinion;  Story  Prom.  Notes,  276,  n.  1.)  2.  Not  binding;  and 
if  wrong,  not  to  be  followed.  3.  Against  principle.  The  contract 
is  to  pay  money  at  or  after  the  time  fixed,  provided  payment  is  de- 
manded at  the  place  agreed  on.  There  is  no  right  of  action,  until 
such  a  demand  is  made ;  the  money  is  not  due  otherwise. 

If  A.  gives  a  note  payable  in  California,  on  what  principle  is  he 
bound  to  have  his  money  here,  at  the  day  of  payment;  and  if  he  is 
liable  without  a  demand  there,  he  is  bound  to  have  the  money  every 
where  to  meet  suits.  The  very  damage  arising  from  exchange  shows 
that  it  cannot  be  just  to  hold  the  maker  liable,  otherwise  than  on 
his  contract. 

"Judgment. —  And  now,  to  wit:  this  fourth  day  of  June,  1852, 
after  due  consideration,  it  is  the  opinion  of  this  court,  that  in  an 
action  by  the  holder,  against  the  maker  of  a  promissory  note,  or 
the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  time 
and  place  mentioned  in  the  body  of  the  note  or  bill,  it  is  not  incum- 
bent on  the  plaintiff  to  enable  him  to  maintain  such  action,  to  aver 
in  the  declaration  or  prove  on  the  trial,  that  a  demand  of  payment 
was  made  at  the  time  or  place  specified  in  the  note  or  bill;  but  that 
if  the  maker  or  acceptor  was  at  the  place,  at  the  time  designated, 
and  was  ready  and  offered  to  pay  the  money,  it  is  matter  of  defence 
to  be  pleaded  and  proved  on  his  part." 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1851. 


JAMES    F.    MILLER'S    Administrator    vs.    JAMES    MILLER'S 
Administrator,  d.  b.  n.  c.  t.  a. 

J.  M.  gave  a  bond  for  $1,800,  conditioned  to  pay  J.  F.  M  $900,  without  inter- 
est, until  his  death/  and  then  to  be  void,  if  he  by  will  gave  J.  F,  M.  a 
certain  plantation. 

He  devised  the  plantation  to  J.  F.  M.,  subject  to  his  wife's  dower;  and  made 
J.  F.  M.,  executor,  who  administered;  received  assets;  and  entered  on  the 
land  devised;  but  after  his  death  the  land  was  recovered  by  the  heirs-at- 
law  of  J.  M.,  on  the  ground  that  the  devise  was  only  of  a  life  estate.  His 
administrator  then  brought  suit  on  the  bond,  and  it  was  held:  —  1.  That 
the  devise  was  a  satisfaction  of  the  bond,  even  with  dower,  unless  further 
encumbered;  and  then,  if  it  was  accepted  in  satisfaction.  2.  That  if  it 
was  not  a  satisfaction,  as  the  obligee  was  the  executor,  he  was  bound  to 
pay  himself  out  of  the  assets,  if  sufficient  came  to  his  bauds. 

This  was  an  action  of  debt  on  a  bond,  dated  August  16,  1831, 
executed  by  James  Miller,  under  seal,  in  the  penalty  of  $1,800, 
conditioned  that  "  if  the  above  bound  James  Miller,  his  heirs,  ex- 
ecutors, &c.,  do  and  shall  well  and  truly  pay  or  cause  to  be  paid  to 
James  F.  Miller,  his  executors,  &c.,  the  full  sum  of  $900,  lawful 
money,  &c.,  without  interest  until  the  death  of  said  James  Miller; 
and  further,  the  above  is  such,  that  if  said  James  Miller  do  by  will 
give  James  F.  Miller  the  plantation  where  he  now  lives,  with  all  the 
land  adjoining  the  same,  and  in  so  doing  by  the  said  James  Miller 
as  above  by  will,  then  this  obligation  to  be  void,"  &c. 

The  defendant  craved  oyer  and  pleaded  payment,  accord  and 
satisfaction,  set-off,  release,  non  est  factum,  plene  administravit  and 
no  assets  ultra;  payment  of  the  $900;  that  James  Miller  did  devise 
the  land,  &c.;  that  such  devise  was  in  full  discharge  of  the  bond; 
that  it  was  accepted  as  such,  &c.    Replications  and  issues. 

James  Miller,  by  will  dated  October  11,  1838,  proved  September 
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9,  1841,  devised  to  his  son  James  F.  Miller  the  plantation  whereon 
he  lived,  M'ith  all  the  lands  adjoining,  both  down  the  neck  and  out, 
by  the  names,  &c.,  &c.,  "excepting  that  my  wife,  Letty  Miller,  is 
to  have  her  thirds  out  of  this  said  part  given  to  my  son,  James  P. 
Miller,  during  her  natural  life  "  He  made  James  F.  Miller  executor, 
who  administered  the  personal  estate,  paid  debts,  simple  contract 
and  others,  and  made  no  retainer  for  any  claim  under  this  bond. 

He  also  entered  on  the  land;  but  after  his  death  an  action  of 
ejectment  was  brought  by  the  heirs-at-law  of  James  Miller,  against 
the  heirs  of  James  F.  Miller,  for  this  land,  and  a  recovery  was 
had,  on  the  ground  that  the  devise  in  the  will  of  James  Miller  car- 
ried but  a  life  estate. 

It  was  proved  that  the  annual  value  of  the  land  devised  was  $300; 
that  the  dower  charged  was  equal  to  $40;  and  that  James  F.  Mil- 
ler, at  the  time  the  will  was  proved,  declared  his  purpose  to  abide 
by  the  will  and  not  by  the  bond.  He  entered  accordingly  as  the 
devisee,  took  the  growing  crops  as  such,  continued  in  possession 
several  years  as  the  owner,  and  died. 

The  defence  was,  that  the  true  construction  of  this  bond  was  that 
the  devise  was  in  the  alternative,  and  a  substitution  for  the  $900. 
2.  That  James  Miller  did  devise  as  he  engaged  to  do.  3.  That 
James  F.  ]\Iiller  was  the  executor,  and  paid  legacies  which  he  was 
not  at  liberty  to  pay,  if  this  bond  was  due.  4.  That  if  James  F. 
Jliller  accepted  the  land,  though  charged  with  dower,  in  satisfac- 
tion of  this  bond,  it  would  bar  his  claim.  5.  If  the  obligor  did  not 
devise  the  land,  the  action  for  it  concerns  the  realty,  and  should  be 
brought  by  heirs  and  not  executors. 

Booth,  Chief  Justice,  charged  the  jury: — 1.  That  if  by  fraud, 
accident,  or  mistake,  a  life  estate  only  was  devised  in  lands  respect- 
ing which  a  bond  had  been  given,  to  devise  a  fee,  the  remedy  was 
in  chancery. 

2.  That  in  a  court  of  law  this  bond  obliged  no  more  than  the  con- 
veyance of  a  life  estate,  and  even  that  not  clear  of  existing  incum- 
brances; but  certainly  clear  of  any  incumbrances  afterwards  crea- 
ted by  the  obligor. 

3.  That  the  bond  was  in  the  alternative,  conditioned  to  pay  $900, 
at  the  death  of  James  Miller,  or  to  devise  the  home  farm. 

4.  That  the  devise  of  that  farm  for  life,  though  incumbered  with 
the  wife's  dower  therein,  would  be  a  performance  of  that  condition; 
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but  if  incumbered,  as  it  was  in  this  case,  with  the  wife's  dower  in 
other  lands  of  the  testator,  this  was  not  a  compliance  with  the  con- 
dition, and  the  bond  would  be  forfeited;  unless, 

5.  The  obligee,  James  F.  Miller,  accepted  the  land  so  devised, 
as  devised,  in  full  performance  and  satisfaction  of  the  bond. 

6.  That  if  the  bond  was  forfeited,  and  the  land  not  so  accepted 
by  James  F.  Miller,  plaintiffs  would  be  entitled  to  recover  the  money; 
but  that 

7.  James  F.  Miller  was  the  executor  of  James  Miller,  and  the 
assets  of  the  estate  came  to  his  hands;  and  if  this  was  a  debt  due 
to  him  by  reason  of  the  failure  to  devise  the  land  as  stipulated,  he 
had  the  right  and  was  bound  to  retain  or  pay  himself  out  of  the 
assets,  if  assets  sufficient  came  to  his  hands.  That  if  the  jury  found 
there  were  such  assets,  plaiatiff  could  not  recover;  if  not, 

8.  plaintiff  was  entitled  to  recover  $900,  with  interest  from  the 
father's  death;  but  subject  to  a  deduction  of  the  value  of  the  farm, 
while  it  was  held  by  J.  F.  Miller.  For  he  could  not  repudiate  the 
devise,  and  have  the  land  at  the  same  time. 

Verdict  for  defendant. 
Layton  and  Houston,  for  plaintiff. 
Cullen  and  Saulshury,  for  defendant. 


THOMAS  KOBINSON  vs.  WILLIAM  E.  BUKTON. 


In  an  action  by  a  father  for  the  seduction  of  his  daughter,  evidence  of  prom- 
ise of  marriage  is  not  admissible  as  a  ground  of  damage;  but  may  be 
given  to  explain  the  daughter's  conduct,  if  she  is  attacked. 

The  defendant's  condition  as  to   property  may   be  inquired  into. 

And  the  plaintiff's  dissolute  habits;  but  not  his  general  reputation  in  this 
respect. 

The  character  of  the  daughter  is  in  issue 

Proof  of  slight  acts  of  service  will  entitle  the  plaintiiflF  to  recover  for  loss 
of  service. 

Damages  enhanced  by  seduction:  may  be  exemplary,  or  punitive,  in  aggra- 
vated cases. 


Action  of  trespass  on  the  case,  for  seduction  of  plaintiff's  daughter. 
The  daughter  was  called  as  a  witness  and  proved  that  she  lived 
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with  her  father,  and  did  such  acts  of  service  as  are  usual  in  a  house, 
aind  that  the  defendant  seduced  her. 

Question. — Did  he  ask  you  to  marry  him?    Objected  to. 

Mr.  Cullen. —  The  object  of  the  question  is  to  prove  a  breach  of 
promise  of  marriage.  This  is  inadmissible  in  this  action;  because 
it  would  be  the  subject  of  another  action  by  the  girl  herself.  (3 
Camp.  N.  P.,  519;  7  Wend.  Rep.,  193;  1  Johns.  Rep.^  299;  3 
Wils.  Rep..  18.) 

Mr.  Bayard. —  I  might  avoid  answering  the  argument,  because 
the  question  only  goes  to  prove  attentions  as  a  suitor;  but  we  want 
a  decision  by  the  court  on  the  right  to  prove  a  breach  of  promise, 
which  to  say  the  least,  is  as  yet  a  vexed  question. 

The  fiction  on  which  this  action  was  founded,  has  been  thrown 
away.  Whatever  its  form,  the  object  is  to  recover  damages  for  the 
entire  injury  resulting  from  the  act.  And  as  regards  the  question 
of  damages,  the  amount  depends  upon  the  relative  character  of  the 
parties,  and  the  circumstances  under  which  the  seduction  was  ac- 
complished. The  loss  of  service  is  the  ground  of  action,  the  seduc- 
tion and  its  consequences  are  the  ground  of  damage.  I  admit  that 
the  jury  should  be  told  not  to  give  damages  for  the  breach  of  pro- 
mise; but  the  promise  ought  to  be  given  in  evidence,  to  show  the 
manner  of  the  seduction. 

The  decisions  have  been  fluctuating,  dependent  on  the  progressive 
character  of  the  object  itself;  and  evidence  has  been  admitted  not 
merely  of  promise  of  marriage,  but  of  solicitation  to  destroy  the 
child  in  aggravation  of  damages.  (3  Steph.  N.  P.,  2355;  Rose. 
Evid.;  2  Eng.  Exch.,  343,  [5  Price,  G41;]  3  Stark.  Ev.,  1310;  2 
Greenl.  Ev.,  475,  §  579.) 

On  principle  the  promise  of  marriage  being  an  aggravation  of  the 
circumstances  under  which  the  seduction  is  effected,  and  that  aggra- 
vation being  the  rule  of  damages;  such  promise  is  proper  evidence 
in  an  action  by  the  father;  though  no  damages  can  be  given  to  him 
for  the  breach  of  that  promise.  And  it  is  no  answer  that  it  might 
be  evidence  in  an  action  by  the  daughter,  for  the  breach  of  promise. 
The  same  promise  may  be  a  ground  of  damage  to  both  father  and 
daughter,  and  the  true  measure  of  damage  cannot  be  reached  without 
allowing  the  evidence  in  both  actions. 

By  the  Court. 

Booth,  Chief  Justice. —  The  question  asked  may  be  answered; 
and,  though  we  hesitate  somewhat  as  to  the  propriety  of  the  other  on 
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principle,  we  think  the  authorities  are  against  proving  the  promise 
of  marriage. 

Another  witness  was  asked  if  the  defendant  was  a  man  of  pro- 
perty, which  was  objected  to. 

Mr.  Cullen. —  Damages  are  to  be  given  for  the  plaintiff's  injury ; 
the  outrage  to  his  feelings;  and  not  according  to  the  poverty  or 
wealth  of  the  defendant.     (2  Leigh  N.  P.,  1461.) 

Mr.  Bayard. —  All  the  cases  agree  that  exemplary  damages  may 
be  given  in  these  cases,  and  to  judge  of  what  is  exemplary  in  a  par- 
ticular case,  the  defendant's  wealth  must  be  measured.  (2  Term 
Rep.,  4;  Johnson  vs.  Collins,  Supreme  Court,  Kent;  Springer  vs. 
Barker,  N.  Castle  county.) 

The  Court  admitted  the  evidence  on  the  authority  of  these  cases, 
and  the  general  understanding  of  the  bar.  (See  4  Harr.  Rep.,  520; 
5  Greenl.  Ev.,  §  269;  and  que.  as  to  4  Harr.  Rep.,  520.) 

For  the  defence,  a  witness  was  asked  if  the  plaintiff's  character 
was  that  of  a  man  notoriously  addicted  to  women?  This  was  ob- 
jected to. 

Mr.  Bayard. —  It  is  entirely  too  general,  and  inadmissible.  If 
they  can  show  that  he  connived  at  the  debauchery  of  his  daughter, 
or  did  not  pay  proper  attention  to  his  daughter's  conduct,  it  may  be 
admissible. 

Mr.  Cullen. —  The  question  is,  what  damages  shall  be  given  to 
this  man  for  his  violated  feelings.  If  he  has  been  notoriously  guilty 
himself,  how  can  he  complain  if  retributive  justice  overtakes  him? 
We  propose  to  prove  him  a  man  of  profligate  principles,  and  prac- 
tices conformable  to  them.     (2  Greenl.  Ev.,  475.) 

M'^r,  Saulshury. —  It  is  conceded  that  the  social  condition  and 
character  of  the  plaintiff  are  in  issue.  If  not,  how  is  the  injury 
to  his  wounded  feelings  to  be  measured? 

Mr.  Houston. —  Is  the  plaintiff  to  come  prepared  to  defend  his 
own  character,  in  an  action  for  the  seduction  of  his  daughter?  In 
actions  of  crim.  con.,  the  adultery  of  the  husband  may  be  proved, 
as  a  kind  of  forfeiture  of  his  remedy;  it  leads  to  the  misconduct  of 
his  wife.  But  how  are  the  dissolute  habits  of  the  father,  having 
no  relation  to  the  lapse  of  his  daughter,  to  be  given  in  evidence  for 
the  seducer  of  his  daughter?     (Stark.  Ev.,  1310.) 

By  the  Court. 

Harrington,  Justice. —  This   action    is  anomalous,  and  presents 
peculiar  difficulties  in  the  application  of  rules  of  evidence.     It  is 
VOL.  V.  43 
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based  on  the  father's  loss  of  his  daughter's  service;  but  the 
damages,  instead  of  being  confined  to  the  apparent  cause  of  action, 
are  made  to  apply  to  the  domestic  and  social  wrong.  Hence 
damages  are  allowed  for  the  wounded  feelings  of  the  parent;  the 
stain  on  the  reputation  of  the  family;  and  may  be  even  increased 
for  public  example.  These  considerations  introduce  the  social  con- 
dition of  the  parties,  and  the  character  of  the  party  sued.  If  her 
conduct  be  loose,  her  principles  depraved,  or  her  character  bad,  the 
injury  is  not  the  same  as  if  the  defendant  had  seduced  a  lady  of  cor- 
rect principles,  modest  demeanor  and  pure  life.  For  the  same  rea- 
son, the  father's  priDciples  and  habits  seem  to  be  involved.  If  he 
connive  at  an  improper  intercourse  with  his  daughter;  neglect  to 
surround  her  with  proper  guards,  or  to  exercise  a  proper  vigilance 
over  her  conduct;  this  would  be  considered  in  the  estimate  of  dama- 
ges. And  if  his  principles  be  loose,  and  his  habits  dissolute  in  re- 
ference to  the  intercourse  of  the  sexes;  if  he  neglect  to  teach  his 
daughters  virtuous  principles,  or  corrupt  them  by  the  avowal  of 
contrary  principles  and  by  a  vicious  life;  if  he,  by  precept  and  ex- 
ample, break  down  the  barriers  of  virtue  in  the  minds  of  his  chil- 
dren, how  can  such  a  man  be  entitled  to  the  same  measure  of  dama- 
ges for  the  seduction  of  his  daughter,  as  a  virtuous  and  correct  pa- 
rent would  be?  Does  he  not  by  such  conduct,  lead  to  his  children's 
ruin,  more  than  by  mere  inattention  to  the  character  of  their  visi- 
tors, or  the  circumstances  attending  their  visits?  If  a  husband  and 
father  should  introduce  a  mistress  into  his  family,  the  corrupting 
influence  of  such  an  example  would  necessarily  render  the  daughters 
more  accessible  to  the  seducer;  and  would  properly  enter  into  the 
question  of  what  damages  such  a  father  should  have  for  the  seduc- 
tion. 

We  will  allow  the  defendant  to  give  evidence,  in  mitigation  of 
damages,  of  the  profligate  principles  and  is  solute  habits  of  the  plain- 
tiff, as  regards  his  intercourse  with  women.  (Rose.  Civ.  Ev.,  368; 
2  Oreenl.  Ev.,  §  269,  §  579.) 

Question. — What  is  the  general  reputation  of  Thomas  Robinson, 
in  regard  to  looseness  with  women  of  dissolute  character?  Objected 
to. 

Mr.  Houston. —  It  is  not  a  matter  to  be  proved  by  reputation.  It 
is  to  be  proved  only  from  facts  and  habits  tending  to  show  dissolute 
conduct. 
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Mr.  Sanlshury. —  The  daughter's  character  may  be  proved  by 
general  reputation.     (3  U.S.  Dig.,  404.) 

The  Court. —  We  do  not  think  that  this  can  be  proved  by  mere 
general  reputation,  as  in  case  of  proof  of  want  of  veracity.  That 
rests  on  general  report,  and  cannot  be  proved  by  particulars,  and 
it  is  followed  by  the  witness'  own  judgment  as  to  the  effect  of  such 
general  reputation.  The  general  character  of  the  plaintiff  for  dis- 
solute habits,  on  the  contrary,  can  be  proved  by  particulars,  and 
the  witness  cannot  give  his  impressions  with  regard  to  it.  The 
question,  therefore,  is  too  broad;  but  you  may  prove  any  declara- 
tions or  conversations  of  the  plaintiff,  tending  to  show  tht  he  is  a 
man  of  profligate  principles;  any  facts  showing  him  to  be  of  disso- 
lute habits  in  reference  to  this  matter;  or  that  his  general  habits  of 
association  with  improper  persons,  are  such  as  to  injure  his  charac- 
ter for  virtue.  As  to  the  argument  that  he  has  no  notice  of,  and  can- 
not be  expected  to  defend  himself  against,  evidence  of  such  charges. 
That  begs  the  question.  If  his  character  is,  in  these  respects,  in 
issue  by  the  nature  of  the  action,  he  has  notice. 

The  defence  having  attacked  the  character  of  the-  plaintiff's 
daughter,  by  offering  to  prove  her  improper  conduct  towards  the 
defendant,  she  was  called  in  reply,  and  asked  if  she  was  affianced  to 
Edward  Burton,  before  any  act  of  criminal  familiarity  with  him  took 
place?    This  was  objected  to. 

Mr.  Cullen. —  The  court,  upon  argument,  has  ruled  out  evidence 
of  a  breach  of  promise  of  marriage,  because  that  is  the  subject  of 
another  action. 

Mr.  Bayard. —  We  offer  it  in  reply  to  the  attack  on  the  witness' 
character.  They  have  proved  acts  of  familiarity  on  her  part  to- 
wards the  defendant,  to  show  levity  of  conduct,  and  that  she  sought 
his  company.  It  is  legitimate  evidence  in  reply  to  this,  to  show 
that  she  was  his  affianced  wife  when  these  familiarities,  not  crimi- 
nal in  themselves,  took  place;  and  which  would  fully  excuse  them, 
without  casting  any  imputation  on  her  as  bold  or  forward. 

Mr.  Houston. —  The  ruling  in  the  cases  is  no  more  than  that  as 
original  evidence,  this  testimony  is  not  admissible ;  the  case  in  Price 
shows  that  it  is  admissible,  even  after  a  general  charge  of  profligacy 
against  the  girl.  The  particular  charge  is  made  here,  and  the  acts 
offered  to  sustain  it,  are  fully  explained  by  this  evidence,  which  is 
in  reply. 
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Mr.  Cullen  replied. 

The  Court. —  The  evidence  is  not  offered  as  the  ground  of  damage, 
and  will  not  be  admitted  for  that  purpose.  But  to  explain  the  con- 
duct of  the  young  lady,  which  has  been  charged  with  throwing 
herself  in  the  defendant's  way  and  making  improper  advances  to  him, 
it  is  fair  and  legitimate  evidence  that  they  were  at  that  time  en- 
gaged to  be  married. 

In  the  charge  to  the  jury,  the  Court  affirmed  the  following  prin- 
ciples : 

1.  In  the  action  for  seduction,  though  there  must  be  some  proof  of 
the  daughter's  services;  a  minor  living  in  her  father's  house  is  his 
servant,  and  the  performance  of  ordinary  duties,  however  slight,  will 
be  sufficient  evidence  to  ground  a  claim  for  loss  of  service. 

2.  Proof  of  debauchery  alone  would  be  sufficient  to  enable  the  plain- 
tiff to  recover  damages  for  the  loss  of  service,  and  the  lying  in  ex- 
penses, unless  he  connived  at  it. 

3.  But  if  the  seduction  was  proved,  the  jury  were  at  liberty  to  give 
damages  for  wounded  feelings  and  the  dishonor;  even  for  public 
example  and  punishment  in  an  aggravated  case. 

4.  Matters  in  mitigation  of  damages  may  be:  1.  The  profligate  prin- 
ciples and  immoral  conduct  of  the  father.  2.  The  loose  character 
or  conduct  of  the  girl.  As  to  the  breach  of  promise  of  marriage, 
that  is  not  to  be  considered  as  a  ground  of  damage;  but  the  fact  of 
an  existing  engagement  may  be  considered  in  estimating  the  levity 
of  the  girl's  conduct,  or  her  advances  to  the  defendant. 

Verdict  for  plaintiff,  $1,900. 

Robinson,  Houston  and  Bayard,  for  plaintiff. 
Cullen  and  Saulshury,  for  defendant. 


HENTiY  LITTLE  vs.  KHODES  HAZZARD  &  ASBTJRY  W. 
PRETTYMAN. 

One  partner  may  bind  another  by  deed  executed  in  his  presence,  and  witb 

his  assent. 
But  this  cannot  be  proved  by  parol  admissions. 

The  action  was  against  the  defendants  as  partners,  on  a  sealed  in- 
strument, executed  by  only  one  of  them. 
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Mr.  Cullen  stated  the  case  as  before,  [ante.,  p.  291,]  and  offered 
to  prove  the  admission  of  ilazzard  that  he  was  present  when  the 
note  was  given,  and  assented  to  it. 

J\Ir.  Layton  objected  to  this.  The  authority  of  one  partner  to 
seal  an  instrument  for  another,  must  be  proved  by  deed;  it  cannot 
be  proved  by  parol,  and  of  course  a  recognition  by  parol  will  not  be 
sufficient.  The  subsequent  declarations  of  Rhodes  Hazzard,  even 
recognizing  the  authority  of  his  partner  to  sign  this  note  for  the 
firm,  would  not  make  it  his  note,  nor  bind  the  firm.  All  such  au- 
thority must  be  deed.  {Gary  on  Part.,  49;  5  Law  Lib.,  20;  [50 J 
Holt.  Rep.,  141 ;  2  Harr.  Rep.,  147 ;  4  Ibid,  428 ;  \Yatson  on  Part., 
518;  2  Kin.  Com.  Law  Rep.,  268;  7  Term  Rep.,  207;  2  Johns.  Rep., 
513;  10  East,  418;  1  Dallas,  109;  1  Caine's  Rep.,  254.) 

Cullen  and  Houston,  contra. — This  is  a  question  of  authority. 
We  insist  that  a  partner  may  bind  his  co-partner  by  deed — 1.  If  it  be 
done  by  the  consent,  or  in  the  presence  of  the  other  partner,  or  by 
his  authority,  and  for  partnership  purposes.  2.  If  ratified  by  the 
partner  who  did  not  sign  the  deed;  and  3.  That  the  ratification  may 
be  by  parol.  {Story  on  Part.,  173;  11  Pick.  Rep.,  300;  1  Hall 
Rep.,  262;  Coll.  on  Part.,  481;  4  Wash.  Cir.  Court  Rep.,  471;  5 
branch  Rep.,  289;  19  Johns.  Rep.,  514;  4  Term  Rep.,  313;  1  Esp. 
Rep.,  236;  3  Ibid,  328;  Coll.  on  Part.,  423.) 

Mr.  Layton  replied. 

By  the  Court. 

Harrington,  Judge. —  As  a  principle  of  the  common  law,  it  is 
well  settled  that  one  partner  cannot  bind  another  by  his  deed,  un- 
less authorized  to  do  so  by  the  articles  of  co-partnership,  or  expressly 
by  deed.  No  verbal  contract  or  ratification  will  make  it  the  deed 
of  the  person  who  does  not  sign  it,  unless  he  be  present  and  consent 
to  the  signing;  and  then  it  is  his  deed  on  another  principle,  namely, 
that  he  in  fact  signs  it  by  the  other,  as  his  agent. 

The  reason  of  this  rule  of  the  common  law  has  been  differently 
stated.  By  some  writers  it  is  regarded  as  merely  technical,  and 
based  on  the  inherent  efficacy  of  a  seal,  as  importing  consideration 
and  implying  deliberation;  by  others  as  founded  on  policy,  to  avoid 
the  danger  to  which  partners  would  be  exposed,  if  their  co-partners 
have  legally  the  power  to  bind  all  the  members  by  deed. 

But  whatever  its  foundation  or  policy,  it  is  unquestionabl)'  a  rule 
of  the  common  law.    Xone  of  the  cases  doubt  it.     The  recent  argu- 
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ments  which  oppose  it,  and  the  decisions  which  qualify  it,  all  start 
with  the  acknowledgment  that  this  is  the  common  law  rule.    Judge 
Story,  whose  authority  is  quoted  against  the  reason  of  the  rule,  and 
in  favor  of  a  qualification,  says,  (§  117,)  "  It  is  a  general  rule  of  the 
common  law,  that  one  partner,  from  that  mere  relation,  cannot  hind 
the  others  hy  a  deed  or  instrument  under  seal,  either  for  a  debt  or 
any  other  obligation,  even  when  contracted  in  the  course  of  their 
commercial  dealings    and  business,  and    within    the    scope  thereof; 
unless,  indeed  the  authority  be  expressly  given  under  the  seals  of 
the  other  partners,  and  include  the  very  act  done  under  seal."     In 
Harris  vs..  Jackson,  7  Term  Rep.,  203,  the  power  of  one  partner  to 
bind  another  by  deed  was  for  the  first  time  asserted,   and    Lord 
Kenyon  repudiated  it,  saying,  "  it  would  be  a  most  alarming  doc- 
trine to  hold  out  to  the  commercial  world,^'     Chief  Justice  Mar- 
shall, whose  opinion  has  been  cited  in  favor  of  qualifying  the  prin- 
ciple, admits  the  force  of  this  case.     He  says  it  has  never  been 
questioned;  though  he  has  never  been  satisfied  with  the  extent  to 
which  the  doctrine  has  been  carried.     "  The  particular  point  de- 
cided in  it  is  certainly  to  be  sustained  on  technical  reasoning,  and 
perhaps  ought  not  to  be  controverted."     (Anderson  vs.  Tompkins,  1 
Broc.   Cir.  C.  Rep.,  462.)     Even  Chief  Justice  Jones,  in  the  case 
so  much  relied  on,  of  Grant  vs.  Selon,  (1  Uall  Rep.,  261,)  says  "  that 
the  principle  that  a  partner  cannot  by  virtue  of  the  authority  he 
derives  from  the  relation  of  co-partnership,  bind  his  co-partner  by 
deed,  has  been  too  long  settled  to  be  now  shaken."    Yet  he  goes  on 
without  authority,  to  qualify  it,  so  that  it  shall  not  bind  without  the 
assent  or  against  the  will  of  the  partner  not  signing;  such  assent  to 
be  proved  by  parol,  and  given  by  parol.     This  he  considers  the  fair 
import  of  the  principle  which  courts  "  are  disposed  to  apply  "  to  the 
use  of  a  seal  in  joint  contracts  for  co-partnership  purposes;  and  he 
goes  on  to  apply  it  accordingly.     But  where  does  he  get  the  autho- 
rity so  to  change  a  common  law  principle?    He  does  not  get  it  from 
the  declaration  of  Chief  Justice  Marshall,  in  Anderson  vs.  Tomp- 
kins, that  he  would  not  push  a  common  law  principle,  founded  only 
on  technical  reasons,  beyond  its  admitted  application;  he  does  not 
get  it  from  the  loose  remark  of  Justice  Story  that  the  principle, 
though  admitted  by  him  to  be  settled,  does  not  seem  to  be  based  on 
solid  reason;  nor  does  he  found  his  decision  thus  qualifying,  and 
indeed  changing  a  settled  common  law  principle,  upon  any  authority 
of  a  decided  case  which  does  not  rest  like  his  own  decisions,  on  cer- 
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tain  general  expressions  of  dissatisfaction  by  distinguished  judges 
or  legal  writers,  or  their  doubts  about  the  solidity  of  the  reasons 
upon  which  the  principle  is  supposed  to  be  founded.  Yet  none  of 
the  cases  which  rule  that  a  partner  may  bind  his  co-partners  by 
deed,  if  assented  to  or  ratified  by  him  verbally,  rest  on  auy  more 
substantial  authority.  Judges  may  have  been  disposed  to  think  a 
common  law  principle  unwise;  but  what  judge  sitting  in  a  court  of 
common  law  jurisdiction,  has  the  right  to  change  the  law?  And 
who  shall  prescribe  the  limits  of  the  proposed  change?  One  judge 
thinks  it  would  be  safe  to  let  a  partner  bind  his  co-partners  by  deed, 
"  in  matters  relatini)  to  the  partnership  business."  If  he  may  make 
the  law  thus,  why  should  not  another  judge  think  it  safe  to  bind  him 
in  other  matters,  and  make  the  law  so? 

And  is  there  no  reason  in  the  common  law  principle?  A  seal  im- 
ports a  consideration;  it  implies  deliberation;  it  is  the  means  of 
binding  and  conveying  land;  of  settling  great  interests.  No  man 
can  use  it  for  another,  without  his  presence  and  assent;  or  unless  he 
authorizes  it  by  seal.  A  partner  is  no  exception  to  this,  and  ought 
to  be  no  exception.  It  might  be  all  the  more  dangerous  to  put  this 
power  in  the  hands  of  partners,  whose  powers  to  bind  co-partners 
are  already  extensive.  Neither  is  the  rule  subject  to  any  such 
qualification,  as  that  one  man  shall  make  a  deed  for  another  in  re- 
spect to  one  kind  of  property,  but  not  another.  This  distinction 
stated  in  the  new  cases  is  entirely  of  their  own  creation.  It  opens 
the  door  to  disputes  about  what  is  the  nature  of  the  partnership 
business;  to  fraud  and  perjury,  operating  to  fix  a  man  under  a  deed 
by  proof  of  loose  admissions  by  parol;  and  there  is  no  necessity  for 
such  a  principle,  because  the  ordinary  business  of  partners  may  be 
transacted  without  sealed  instruments;  and  for  extraordinary  pur- 
poses, the  authority  of  all  the  partners  to  execute  the  deed  may  be 
secured  by  deed.  Suppose  the  case,  which  is  very  common  among 
us,  for  partners  in  buying  and  selling  goods  to  be  in  the  habit  of 
buying  and  selling  land  also,  how  does  the  new  law  put  them  under 
the  entire  power  of  their  co-partners;  and  does  it  not  open  the  door 
in  all  cases  to  perjury,  not  only  in  relation  to  parol  admissions  of 
authority,  but  to  the  business  of  the  co-partnership?  We  do  not 
deny  that  there  are  recent  decisions  that  the  deed  of  one  partner 
shall  bind  the  others,  if  it  relate  to  partnership  business,  and  the 
authority  to  sign  and  seal  it  for  all  is  proved  by  parol  admissions; 
but  there  is  no  such  principle  of  the  common  law;  and  we  doubt  the 
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right  of  any  common  law  court  to  make  such  law,  or  the  wisdom  of 
it  if  made. 

The  decisions  of  this  court  have  heretofore  announced  the  com- 
mon law  principle  on  this  subject  as  it  exists;  and  as  every  judge 
who  has  spoken  on  the  subject,  has  admitted  it  to  be.  One  member 
of  a  firm  has  not  the  power  to  bind  the  others  by  deed,  unless  he 
has  authority  to  do  so  by  the  articles  of  partnership  or  other  deed. 
It  is  no  exception  to  this  that  one  partner  may  bind  another  by 
signing  a  deed  for  him,  in  his  presence  and  by  his  consent;  for  this 
is  the  signature  of  both. 

You  may  prove,  therefore,  in  the  case  the  presence  of  Ehodes  Haz- 
zard,  when  this  bill  was  signed  by  his  partner,  and  that  it  was  so 
signed  by  his  assent;  but  unless  you  thus  make  it  the  deed  of  Hazzard, 
he  will  not  be  bound  l)y  any  subsequent  admissions  of  his  partner's 
authority  to  seal  it  for  the  firm. 

Verdict  for  defendant. 

Cullen  and  Houston,  for  plaintiff. 

Layton,  for  defendants. 


DAVID    MARTIX   vs.    WILLIAM    SOLOMOX'S    Administratrix. 

Partners  may  sue  at  law,  after  a  settlement  and  admitted  balance. 
Such  balance  may  be  rectified  by  subsequent  admissions. 

This  was  an  action  of  assumpsit  on  the  common  counts.  The 
parties  had  been  partners  and  the  question  was,  whether  there  had 
been  such  a  settlement  between  them  and  admitted  balance,  as  would 
sustain  the  suit  at  law. 

The  Court  left  it  to  the  jury,  whether  there  had  l)een  sufficient 
evidence  of  a  final  settlement  of  the  partnership  accounts,  and  an 
admitted  balance;  which  they  ruled  to  be  sufficient,  without  an  ex- 
press promise  to  pay  it.  (3  Com  Law  Reii..  13'<2 ;  i)  Ibid,  366;  13 
Ibid,  127;  1  Holt  Rep.,  3^8;  3  Com.  Law  Eep.,  132;  5  M.  &  M^els- 
by,  21;  3  Pick.  Rep.,  423;  1  Han:  Rep.,  446;  14  Eng.  Com. 
Law  Rep.,  147;  2  Ibid,  39;  1  Sawid.  PL  £  Ev..  34;  3  Bing.,  54.) 

The  plaintiff  had  a  verdict. 

Motion,  and  rule  for  new  trial  for  misdirection. 
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Mr.  Bayard,  on  the  argument  of  the  rule  said,  that  one  partner 
•could  not  maintain  an  action  against  another  at  law,  unless  there 
had  been  an  account  settled  and  a  balance  struck;  and  that  a  re- 
covery could  not  be  had  on  a  mere  acknowledgment  of  a  balance 
due.  It  must  be  a  promise  to  pay  founded  on  a  settlement,  (15 
Eng.  Com.  Law  Rep.,  148;  32  lb.,  701,  n.;  48  lb.,  127,  137;  6 
Mees.  &  Welsby,  128.)  The  basis  of  recovery  in  a  court  of  law,  is 
the  settlement;  an  adjusted  balance;  not  an  inference  from  an  ad- 
mitted balance.  {Rakestraw  vs.  Imber,  9  Cow.  Law,  366;  18  Ib.^ 
274;  12  Johns.  Rep.,  14  lb.,  318,  322.)  The  reason  is,  that  the 
relation  of  debtor  and  creditor  does  not  exist  as  between  partners, 
until  there  is  a  settlement  and  adjusted  balance.  There  is  a  com- 
munity of  interest  up  to  such  settlement,  which  prevents  any  liability 
as  of  debtor  and  creditor. 

Patterson  and  Bradford,  contra : — There  was  proof  of  a  settle- 
ment between  Martin  and  Solomon,  of  their  partnership  business; 
and  of  a  small  balance  adjusted:  then  of  an  admission  by  Solo- 
mon of  a  larger  balance  or  sum  in  his  hands,  due  to  Martin.  The 
proof,  therefore,  was  of  a  settlement  and  a  balance;  and  of  the 
subsequent  admission  by  one  of  the  partners  of  a  mistake  in  that 
settlement,  increasing  that  balance.  There  was,  therefore,  in  the 
charge  no  error  in  law,  and  the  fact  was  left  to  the  jury.  On  the 
law  they  contended  that  the  doctrine  of  an  express  promise  being 
necessary  to  enable  one  partner  to  sue  another,  was  exploded. 
(Collier  on  Part.,  243;  5  Mees.  &  Welsby,  21;  19  Maine  Rep.,  212; 
12  Mass.  Rep.,  34;  9  lb.,  538;  3  Picl:  Rep.,  420,  Famiing  vs. 
Chadwick.) 

Eule  discharged. 

Patterson  and  Bayard,  for  plaintiff. 

Bayard,  for  defendant. 

VOL.  V.  44 
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WILLIAM  A.  NORTON,  d.  b.  app't.  vs.  GEORGE  JANVIER, Trea- 
surer of  the  Presbyterian  Church  at  Newark,  plaintiff  below, 
resp't. 

A  subscription  to  a  common  object  with  others,  though  gratuitous,  creates 

a  legal  liability. 
If  on  a  condition,  the  condition  must  be  performed  before  a  right  of  action 

accrues. 
On  appeal  the  plaintiff  must  show  a  right  of  action,  when  the  suit  was  com- 

menced  below. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action 
of  assumpsit.  The  pro  narr.  counted  on  a  subscription  to  the  church 
for  $50,  and  a  claim  of  $34,  on  the  common  counts. 

The  defendant's  signature  was  to  the  following  form  of  subscrip- 
tion : — "  We  the  undersigned  agree  to  pay  to  the  treasurer  of  the 
village  Presbyterian  Church  of  Newark,  Delaware,  the  amount  op- 
posite our  names,  upon  condition  that  an  amount  is  raised  by  sub- 
scription, or  otherwise,  to  liquidate  the  entire  debt  of  the  church, 
supposed  to  be  about  one  thousand  dollars." 

The  defence  was,  that  this  was  a  gratuitous  subscription,  without 
consideration.  (Story  on  Cont.,  372;  13  Ves.  Rep.,  178.)  2.  That 
it  was  upon  a  condition  which  was  not  performed.  3.  That  the  trus- 
tees of  an  incorporated  church,  and  not  the  treasurer,  was  the  pro- 
per party;  and  4.  That  the  sum  claimed  for  pew  rent  could  not  be 
recovered  on  the  common  counts. 

It  appeared  in  evidence  that  enough  to  pa}'  the  church  debt  was 
not  subscribed,  or  raised,  at  the  commencement  of  the  action  below, 
but  was  subscribed  before  the  trial;  and  it  was  contended  for  the 
plaintiff — 1.  That  a  subscription  to  a  common  object  created  a  legal 
liability,  for  which  an  action  would  lie.  2.  That  on  an  appeal,  the 
case  stands  de  novo  in  this  court;  and  if  the  condition  wa"B  performed 
before  filing  the  declaration  here,  it  was  sufficient.  3.  That  the  en- 
gagement here  was  to  pay  to  the  treasurer  and  not  to  the  trustees. 
It  was  admitted  that  the  pew  rent  could  not  be  recovered  without  a 
special  count. 

By  the  Court. 

Booth,  Chief  Justice. — The  action  was  brought  before  a  magis- 
trate by  George  Janvier,  treasurer  of  the  village  Presbyterian 
Church  of  Newark,  against  William  A.  Norton,  on  a  subscription  of 
$50,  made  towards  payment  of  the  debt  of  that  church,  on  condition. 
that  a  sufficient  sum  to  liquidate  the  debt  should  be  raised. 
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The  first  objection  taken  by  the  defendant  is,  that  as  the  church 
is  incorporated,  the  suit  should  have  been  brought  in  the  name  of 
the  corporation,  and  not  by  its  treasurer.  The  engagement  which 
the  defendant  made  to  pay  the  money  to  the  treasurer  of  the  church, 
authorizes  a  suit  to  be  brought  in  his  name,  though  otherwise  the 
suit  must  be  in  the  name  of  the  corporation.  The  capacity  of  Mr. 
Janvier  as  treasurer,  may  be  proved  by  parol.  The  fact  that  a  per- 
son acts  as  a  corporate  officer  is  sufficient  evidence  that  he  bears 
that  character,  at  least  in  reference  to  the  contracts  of  third  per- 
sons with  him  in  that  character. 

2.  The  right  of  action  must  have  been  complete  before  the  suit 
was  brought  below,  to  enable  the  party  to  recover  on  the  appeal. 
The  case  though  de  novo  in  this  court  as  to  the  pleadings  and  mode 
of  proceeding,  is  the  same  case  that  was  commenced  below;  and  un- 
less the  plaintiff  had  then  the  right  of  action,  he  cannot  perfect  that 
right  by  subsequent  facts. 

3.  The  law  will  not  enforce  a  mere  gratuitous  or  voluntary  promise 
made  without  consideration.  But  the  question  is,  what  is  a  merely 
gratuitous  promise.  If  a  subscription  be  made  to  a  common  object, 
on  condition  that  such  object  is  accomplished,  or  sufficient  money  be 
raised  to  effect  that  object,  and  that  condition  is  performed,  the 
obligation  to  pay  would  be  perfect  and  may  be  enforced  by  a  suit  at 
law.  Verdict  for  defendant. 

Bayard,  for  plaintiff. 
Rodney,  for  defendant. 


ANDREW  DEWEES  vs.  SAMUEL  MILLER. 


Lawful  wagers  may  be  the  subject  of  suit  and  recovery  in  our  courts. 

If  the  wager  be  illegal,  either  party  may  rescind,  and  recover  deposits,  even 

after  the  result;   if  the  stake  has  not  been  paid  over. 
Where  the  wager  is  legal,  and  the  issue  tried,  recovery  can  be  had  only  on 

a  decision  of  the  appointed  judges. 

Assumpsit  against  a  stake-holder,  to  recover  a  sum  deposited  as 
a  wager  on  the  result  of  a  foot-race. 
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The  plaintiff's  case  assumed  that  the  race  had  not  heen  fairly 
run,  nor  any  decision  with  regard  to  it  made  by  competent  judges; 
both  of  which  the  defendant  controverted  in  fact.  On  the  law  of 
the  case, 

Mr.  AUderdice  said,  that  the  courts  had  with  hesitation  enter- 
tained suits  for  a  wager.  If  the  wager  is  illegal,  the  money  may 
be  recovered  from  the  stake-holder  at  any  time  before  he  pays  it 
over,  and  when  the  wager  is  legal  the  party  may  withdraw  it  before 
the  race  is  run,  or  the  event  has  happened.  (1  Stark.  Ev.,  1235; 
Wheat.  Selw.,  1091;  12  Johns.  Rep.,  1.) 

Bayard,  jr.,  replied  : — that  there  was  nothing  illegal  or  immoral 
in  a  foot  race;  if  such  contest  of  speed  was  had  without  fraud.  But 
fraud  will  vitiate  the  race  and  the  contracts  in  reference  to  it. 
There  can  be  no  recovery  of  a  bet,  without  a  decision  by  the  ap- 
pointed judges.     (1  Hart:  Rep.,  496.) 

By  the  Court. 

Booth,  Chief  Justice. — With  regard  to  wagers  being  made  a  sub- 
ject of  judicial  investigation  and  recovery,  it  has  often  been  regret- 
ted that  it  has  been  allowed;  but  it  has  been  allowed,  and  a  recovery 
may  be  had  in  cases  where  the  wager  is  not  against  policy  or  against 
3,  statute.  In  regard  to  illegal  wagers,  either  party  may  rescind 
the  contract  and  recover  back  the  stakes  at  any  time,  even  after  the 
€vent,  if  before  the  stakes  are  actually  paid  over. 

But  with  regard  to  legal  wagers,  neither  party  can  disaffirm  the 
contract,  or  recover  back  the  stakes  before  or  after  the  event,  if  the 
event  actually  takes  place,  and  a  decision  has  been  made  as  to  the 
result.  If  the  event  cannot  take  place,  or  the  result  cannot  be  as- 
certained, the  depositors  may  each  recover  back  his  money  upon 
general  principles  governing  the  action  of  assumpsit.  If  the  event 
has  taken  place  and  the  result  determined,  the  money  can  be  re- 
covered only  on  the  decision  as  to  that  result.  If,  according  to  the 
wager,  the  parties  have  appointed  judges  of  the  event,  it  can  be  as- 
certained only  by  the  decision  of  the  judges. 

Verdict  for  defendant. 

AUderdice,  for  plaintiff. 

Bayard,  jr.^  for  defendant. 


Eegister  vs.  Layman  &  Townsend.  349» 

ISAAC   H.   REGISTER  vs.    THOMAS    LAYMAN,   Jr.    and 
STEPHEN  TOWNSEND. 

After  the  affirmance  of  judgment  on  certiorari,  a  scire  facias  may  issue  in-, 
this  court,  on  the  recognizance  to  prosecute. 

Scire  Facias  on  a  recognizance  entered  into  on  taking  out  a  writ 
of  certiorari  to  a  justice's  judgment.  The  pleas  were  performance, 
and  payment. 

Mr.  Gnthrie  gave  in  evidence  the  recognizance,  and  the  decision-, 
of  the  court  affirming  the  judgment  on  certiorari. 

Mr.  Rogers  made  the  question  whether  a  scire  facias  could  issue 
in  such  a  case  as  this.     There  has  been  no  practice  such  as  this;: 
no  case  in  which  the  question  has  been  made. 

The  writ  of  scire  facias  usually  issues  by  virtue  of  an  act  of  as- 
sembly. It  must  issue  upon  an  entire  record;  and  out  of  the  court 
in  which  the  record  remains.  Hence  it  is  usually  provided  in  case 
of  a  judgment  in  an  appellate  court  that  the  record  shall  remain,, 
in  order  to  give  that  court  jurisdiction  for  such  a  proceeding  as  this, 
as  in  the  case  of  an  appeal  from  a  justice's  judgment. 

On  a  certiorari  the  judgment  of  this  court  is  one  of  affirmance, 
and  the  record  is  remanded.  What  is  the  further  remedy  in  this 
court?  The  party  might  as  well  take  out  an  execution  here,  as  to 
sue  out  a  scire  facias  here  to  show  cause  why  an  execution  should 
not  issue.    The  remedy  is  by  an  action  of  debt  on  the  recognizance. 

Mr.  Guthrie. — The  scire  facias  is  on  the  recognizance,  and  not 
on  the  judgment  of  affirmance.  That  is  only  evidence  of  the  breach 
of  the  condition  of  the  recognizance.  The  recognizance  is  a  record 
of  this  court.     (Digest,  217,  358.) 

Mr.  Rogers. — The  only  judgment  to  be  executed  in  this  court,  is 
a  judgment  for  costs;  the  rest  remands  the  record  to  the  justice  for 
execution  of  the  debt. 

The  Court  held  the  scire  facias  to  be  a  legal  and  proper  remedy 
in  the  case.     It  is  founded  on  a  recognizance  taken  in  this  court,, 
which  is  a  record  of  this  court,  and  the  act  of  assembly,  (Dig.  217,) 
gives  this  form  of  remedy  to  execute  recognizances  generally. 

Verdict  for  plaintiff. 

Guthrie,  for  plaintiff. 

Rogers,  for  defendant. 
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JEHU  BENNETT,  p.  b.  app't.  vs.  THOMAS  R.  MOORE,  d.  b. 

resp't. 

The  assignee  of  a  judgment  note  has  recourse,  if  he  use  diligence  against  the 

maker. 
Suit  must  be  brought  promptly;  unless  the  maker  be  notoriously  insolvent. 

Appeal  from  the  judgment  of  a  justice  of  the  peace.  Narr  in 
assumpsit,  on  the  usual  counts. 

This  was  an  action  of  assumpsit  by  the  assignee  of  a  judgment 
note  against  the  obligor,  the  maker  having  failed  to  pay  it.  The 
note  was  executed  under  seal  by  Joshua  H.  Irons  to  Thomas  R. 
Moore,  on  the  13th  of  September,  1848,  for  $40,  with  power  of  at- 
torney to  enter  judgment,  and  stay  of  execution  for  six  months. 
The  note  was  assigned  on  the  day  it  was  executed,  by  Thomas  R. 
Moore  to  Jehu  Bennett,  who  caused  judgment  to  be  entered  on  the 
12th  of  January,  1850.  Joshua  H.  Irons  died  insolvent  on  the 
15th  of  January,  1850;  but  was  solvent  as  late  as  October,  1849. 

The  question  was,  whether  the  assignee  had  any  recourse  against 
the  assignors. 

By  the  Court. — A  case  is  found  in  Wilson's  Red  Book  to  the 
effect  that  assumpsit  will  lie  by  the  assignee  against  the  assignor  of 
a  bond  or  note;  on  the  principle  that  the  assignment  is  a  guaranty 
of  the  debt  by  the  assignor,  provided  the  assignee  use  due  diligence 
in  the  collection  of  the  money.  It  has  long  been  held  that  such 
diligence  required  the  assignee  of  a  bond  to  commence  suit  to  the 
next  term  after  the  bond  fell  due.  An  exception  to  the  require- 
ment of  prompt  suit,  is  where  the  obligor  or  maker  is  openly  and 
notoriously  insolvent.  In  that  case,  on  the  principle  that  the  want 
of  funds  at  the  place  of  payment  excuses  the  presentment  and  no- 
tice there,  the  assignee  is  excused  from  suing,  (2  Harr.  Rep.,  28; 
2  Ibid,  468.)  The  question  of  diligence  is  a  question  of  law,  and 
the  case  before  the  court  is  not  one  of  such  doubt  upon  the  facts  as 
would  induce  us  to  refer  this  question  to  the  jury. 

Judgment  on  this  note  might  have  been  entered  on  the  13th  of 
September,  1848,  and  execution  might  have  issued  thereon  on  the 
13th  of  March,  1849.  Joshua  H.  Irons  lived  until  the  15th  of 
January,  1850;  and  no  proceeding  was  taken  to  collect  the  note, 
until  a  few  days  before  his  death,  viz:  the  12th  of  January,  1850. 
There  is  no  proof  of  Irons'  insolvency  in  March,  1849;  on  the 
contrary,  it  is  proved  that  he  was  solvent  as  late  as  October,  1849. 

Plaintiff  nonsuited. 

McFee  and  Houston,  for  plaintiff. 

Layton,  for  defendant. 
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Lessee  of  HETURAH  CANNON  et  al.  vs.  WILLIAM  CANNON, 

et  al. 

Amendment. 

This  was  an  action  for  mesne  profits,  after  a  recovery  in  eject- 
ment; and  it  appearing  that  no  judgment  had  been  entered  on  the 
verdict  in  ejectment — the  plaintiff  was  nonsuited;  but 

The  Court,  on  motion,  allowed  judgment  to  be  entered  nunc  pro 
tunc. 


BURR'S  CASE. 

Free  negroes  being  in  this  State  prior  to  the  act  of  1851,  are  not  subject  to 
its  penalties,  though  non-residents. 

In  the  matter  of  the  application  of  William  Burr,  negro.  Habeas 
corpus  to  the  jailer  of  Sussex  county. 

The  prisoner  "was  committed  by  Justice  Morris,  for  non-payment 
of  a  fine  of  $50,  imposed  on  him,  on  the  information  of  George  Har- 
ris, charging  him,  the  said  William  Burr,  free  negro,  with  being  a 
non-resident  and  being  in  the  State  of  Delaw^are,  contrary  to  the 
statute,  &c. 

I'he  Court  discharged  the  petitioner,  on  proof  that  he  did  not 
come  into  the  State  after  the  passing  of  the  act  of  1851 ;  and  could 
not,  therefore,  be  subject  to  its  penalties. 

The  act  must  receive  a  strict,  and  not  an  enlarged  construction 
beyond  its  terms,  which  are  highly  penal. 

Petitioner  discharged. 

Layton,  for  petitioner. 

Houston  and  Rohinson,  contra. 


ROBERT  ARMSTRONG    vs.   THOMAS   F.  PEARCE. 

Though  a  scroll  is  a  sufficient  sealing  of  an  instrument,  some  seal  must 
appear  on  its  face.  The  words  "  witness  my  hand  and  seal "  are  not  suffi- 
cient. 

Action  on  the  case  on  a  promissory  note,  dated  26th  of  April, 
1831.    Pleas,  non-assumpsit,  payment,  set-off  and  limitation. 
Mr.  Wolfe  moved  a  nonsuit,  because  the  form  of  action  was  mis- 
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taken;  the  instrument  being  under  seal,  the  action  shouJ(J  be  debt^ 
and  not  case. 

Mr.  Platt  denied  that  the  instrument  was  under  seaL  There- 
was  no  seal  to  it ;  though  the  note  ran  "  witness  my  hand  and  seal."~ 

The  Court  refused  the  nonsuit.  A  seal  upon  wax  is  not  neces- 
sary; but  something  designed  to  answer  the  purpose  of  a  seal  is- 
necessary.  The  expression  in  the  body  of  the  note  "  witness  my 
hand  and  seal,"  does  not  make  the  seal;  and  there  is  not  even 
any  thing  to  leave  to  the  jury,  to  show  there  was  ever  a  seal 
made  to  the  note.  It  may  seem  absurd  to  give  consequence  to  a 
mere  scroll  seal  made  by  the  flourish  of  a  pen ;  but  such  a  seal  \a  a* 
good  at  this  day  as  the  wax  seal  was  formerly.  Once  it  answered 
the  purpose  of  identification,  being  marked  with  a  device  belonging 
to  the  party  who  used  it;  now  the  identification  is  produced  by  the- 
signature;  and  the  seal  now  as  well  as  formerly,  fixes  the  character 
of  the  instrument  to  which  it  is  affixed.  This  is  a  useful  purpose. 
It  is  well  understood  that  when  a  seal  is  used,  it  imparts  delibera- 
tion and  solemnity  in  the  transaction;  that  it  imparts  an  importance 
and  finality  to  it,  which  do  not  belong  to  instruments  not  under 
seal. 

This  use  of  a  seal  is  equally  important  as  when  the  impression 
was  made  upon  wax;  and  it  would  be  dangerous  to  imply  the  seal, 
where  no  other  evidence  existed  of  the  party  ever  having  executed 
a  paper  under  seal,  than  the  expression  "  witness  my  hand  and 
seal."     (53  Eng.  Com.  Law  Rep.,  232.) 


Platt,  for  plaintiff. 
Wolfe,  for  defendant. 


Verdict  for  plaintiff. 


SAMUEL  PLATT  vs.  WALDREN  C.  HOOK. 
On  certiorari  the  exceptions  to  the  record  must  be  signed. 

Certiorari. 

The  defendant  filed  exceptions,  without  any  signature. 
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Mr.  Gordon  moved  to  affirm  the  judgment,  on  the  ground  that 
no  exceptions  were  filed.  The  statement  on  the  face  of  the  excep- 
tions that  the  defendant  appears  and  files  exceptions  is  nothing, 
without  a  signature,  as  it  is  not  the  act  of  any  one,  either  to  bind 
him,  or  to  require  that  it  should  be  noticed  by  the  other  party, 
without  signature. 

The  motion  was  resisted  by  Mr.  Johnson,  (who  however,  did  not 
file  the  exceptions,)  but  the  court  affirmed  the  judgment,  on  the 
ground  taken. 

Judgment  affirmed. 


GEOKGE  W.  SPAEKS  vs.   JOHN  F.  ZEBLEY. 

Foreign  attachment  against  one  of  sevieral  partners  quashed,  the  others  being 

residents. 

Foreign  attachment  case.  Bail  in  $500.  Sheriff  returns  "  nulla 
bona;  afterwards  attached  lands,  &c.,  on  the  17th  of  November,  as 
per  inquisition."  Eule  on  plaintiff  to  show  his  cause  of  action;  and  to 
show  cause  why  the  attachment  should  not  be  quashed,  being  issued 
against  a  resident. 

On  showing  cause,  it  appeared  that  the  cause  of  action  was  on  a 
promissory  note,  given  by  Joseph  Scott  &  Co.,  and  indorsed  to 
plaintiff;  the  company,  consisting  of  three  partners,  viz:  Scott,  Zeb- 
ley and  another.  The  other  two  partners  were  residents  of  the  State, 
Zebley  was  a  non-resident. 

Mr.  Patterson. — The  action  will  not  lie  against  Zebley,  one  of 
the  partners,  alone;  and  we  can  avail  ourselves  of  the  plea,  before 
entering  bail.  It  is  a  summary  statutory  proceeding,  and  must  be 
subject  to  be  met  summarily  by  what  would  amount  to  a  good  plea. 
{Chi.  PI,  41;  1  Saund.  PI.  &  Ev.,  153,  n.,  1,  391,  n.,  4;  2  Ih.,  707.) 

Mr.  Bates. — The  proceeding  is  irregular;  the  taking  an  objec- 
tion, without  appearing.    I  waive  this. 

3.  The  rule  that  all  the  partners  shall  be  sued  toge^er  is  founded, 
not  on  the  nature  of  the  liability,  but  on  grounds  of  convenience. 
It  is  the  several,  as  well  as  the  joint,  obligation  of  the  partners.  The 
VOL.  v.  45 
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defendant  may  plead  the  want  of  it  in  abatement;  but  he  must  sug- 
gest the  names  of  the  partners  not  sued.  The  objection,  therefore, 
cannot  be  made  in  this  form.  (5  Bun:  Rep.,  2G11;  1  Pet.  Rep., 
311.) 

3.  But  whether  one  of  several  partners  can  be  sued  alone  at  the 
common  law  or  not,  he  may  by  the  express  provision  of  our  act  of 
assembly.  "All  contracts  by  several  shall  be  joint  and  several, 
unless  otherwise  expressly  stipulated."     (Digest,  225.) 

There  is  nothing  in  the  nature  of  a  partnership  contract  to  make 
it  differ  from  other  contracts  in  this  respect. 

Eule  absolute. 

Patterson,  for  plaintiff. 

Bates,  for  defendant. 


THOMAS  DEAKYNE  and  A.  G.  DEAKYNE  vs.  HENRY  DAVIS, 
Adm'r  of  E.  LOIiE  ct  al,  terre  tenants. 

A.  bought  land  of  D.  and  executed  a  mortgage  and  bond  for  the  purchase 
money,  on  which  judgment  was  entered.  He  entered  into  possession  as 
tenant  in  common  with  B.  and  C,  instituted  proceedings  for  partition 
and  died.  His  son  accepted  the  land,  gave  recognizance  and  paid  it.  D's. 
mortgage  was  then  recorded.  Held  that  the  son  took  the  land  discharged 
from  the  mortgage;   and  that  this  was  a  good  defence  at  law. 

Scire  Facias  on  a  mortgage.     Pleas — 

1.  A  mortgage  was  executed  by  Auley  Lore  to  plaintiffs,  for  $800, 
on  the  1st  of  February,  1849.  He  held  the  land  as  tenant  in  com- 
mon with  other  parties;  and  commenced  proceedings  in  chancery 
for  partition.  He  died  in  August,  1849.  Henry  Davis  adminis- 
tered. The  proceedings  were  continued,  and  at  September  term, 
1849,  Alfred  Lore,  the  son,  accepted  the  land  in  chancery,  and  en- 
tered into  recognizance,  which  has  since  been  paid.  The  mortgage 
was  not  recorded  until  after  the  acceptance  by  Alfred  Lore,  under 
which  he  took  title,  discharged  of  the  mortgage,  which  was  no  lien. 
The  effect  of  an  assignment  in  the  Orphans'  Court  is  the  same  as  if 
the  land  had  been  sold  by  Auley  Lore,  in  his  life  time. 
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2.  That  the  land  of  Auley  Lore  had  been  sold  by  order  of  the 
Orphans'  Court,  for  payment  of  his  debts;  and  the  sale  paid  oflE  the 
judgment  of  these  plaintiffs,  which  was  collateral  to  this  mortgage. 
The  pajrment  of  the  judgment  discharged  the  mortgage. 

Demurrer  and  joinder. 

Messrs.  Gray  and  Rogers,  for  plaintiffs. —  1.  This  scire  facias  is 
for  the  purchase  money  of  the  property  mortgaged,  which  was  a 
lien  from  the  date  of  the  recording  it.  Auley  Lore  held  the  land 
as  a  tenant  in  common;  had  begun  proceedings  for  partition;  died; 
the  son  accepted  the  land;  and  took  the  title  of  the  father,  subject  to 
a  general  lien  for  all  his  debts.  The  son  takes  under  the  acceptance, 
as  heir,  and  not  as  a  purchaser. 

2.  A  mortgage,  though  in  other  respects  simply  a  security  is,  as 
between  the  parties,  a  conveyance. 

3.  These  pleas  are  not  admissible  in  the  action  of  scire  facias. 
This,  if  a  defence,  is  only  an  equitable  defence,  and  cannot  be  set 
up  here. 

Mr.  Bayard. — The  act  of  assembly  makes  "  payment,  or  any  other 
plea  in  avoidance  of  the  deed,  a  defence  at  law  in  scire  facias  on  a 
mortgage:" — that  is,  not  any  plea  showing  that  the  deed  is  void, 
but  in  avoidance  of  its  force  in  the  case  to  entitle  the  plaintiff  to 
have  execution  against  the  land.  A  mortgage  is  but  a  security; 
not  a  conveyance  any  more  between  the  parties  than  as  to  a  third 
party;  otherwise  "payment"  would  be  no  plea.  This  is  purely  a 
legal  defence;  it  is  in  avoidance  of  the  deed,  as  the  warrant  for  a 
scire  facias.  A  mortgage  is  no  lien  until  recorded.  It  is  pleaded 
that  there  was  no  such  recording,  and  plaintiff  demurs,  admitting 
the  fact.    This  is  a  defence  in  avoidance  of  the  deed. 

2.  The  judgment  is  collateral  to  the  mortgage,  and  the  plea  of 
payment  settles  this  question.  If  the  judgment  is  paid,  that  dis- 
charges the  mortgage. 

Mr.  Rodney  suggested  that  Alfred  Lore  got  but  a  small  part  as 
heir,  and  took  all  the  rest  actually  by  purchase.  He  gave  recog- 
nizance for  all.    He  is  to  be  treated  simply  as  a  purchaser. 

Judgment  for  defendant. 

Rogers  and  Gray,  for  plaintiffs. 

Bayard  and  Rodney,  for  defendant. 
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LEO^s^AKD  E.  WALES  vs.  WILLIAM  E.  BAKRATT. 

Quere,  as  to  the  practice  under  Dig.  51,  [Code,  371,]  in  proceedings  against 

absconding   debtors. 

This  was  a  proceeding  under  the  act  of  1770;,  (Digest,  ol,)  founded 
on  an  affidavit  that  the  defendant  was  indebted  in  a  sum  not  yet 
due,  was  about  to  leave  the  State  and  remove  his  goods,  before  the 
debt  was  due,  and  had  refused  to  give  better  security.  Upon  this 
affidavit  the  plaintiff  took  out  a  capias,  and  the  defendant  was  ar- 
rested and  gave  bail  to  the  sheriff. 

At  the  term,  Mr.  Wales  moved  for  an  order  on  the  sheriff  to  pro- 
duce the  body  of  the  defendant;  when  the  question  arose,  what 
was  meant  by  the  act,  which  provides  that  the  debtor  shall  be  obliged 
to  give  better  security  for  such  debt.     (Digest,  51;  Code,  371.) 

The  Court  said  the  proceeding  was  only  to  procure  an  appear- 
ance of  the  defendant  to  the  suit;  and  in  practice  it  had  been 
regarded  as  entitling  the  plaintiff  only  to  require  special  bail.  The 
defendant  put  in  special  bail  accordingly. 

Mr.  Wales,  sen.,  said  it  was  not  a  case  pending,  in  which  special 
bail  could  be  put  in.  The  motion  was  to  bring  the  party  in,  to  show 
cause  why  an  order  should  not  be  made  on  the  debtor  (not  the  de- 
fendant) to  give  better  security  for  the  debt.  This  was  the  plain 
requirement  of  the  act. 

Mr.  Rogers  referred  to  the  case  of  Burrows  vs.  Dumphy,  (2  Harr. 
Hep.,  308.) 

Mr.  Wales  remarked  with  some  asperity  on  the  case  referred  to, 
as  expressing  a  doubt  whether  the  court  would  execute  a  law  in  its' 
admitted  terms. 

2'he  Court  vindicated  the  remarks  in  that  case,  by  saying  that  the 
doubt  was  expressed  on  the  constitutionality  of  the  law. 

Mr.  Bayard  inquired  if  any  practice  had  ever  been  known,  whieli 
required  a  party  to  give  security  for  the  payment  of  a  debt  not  due, 
and  upon  which  not  even  suit  could  be  brought. 

Mr.  Johnson. — What  kind  of  security  shall  lie  Ix^  ordered  to  give? 
Suppose  he  cannot  or  will  not  give  security;  is  he  to  be  imprisoned 
and  kept  in  jail  for  his  inability  to  give  security  for  a  debt  not  due. 
and  which  may  never  be  established ;  and  on  which  moreover  he  could 
not  be  imprisoned,  if  the  debt  had  been  sued  and  reduced  to  judg- 
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ment?  If  that  is  to  be  the  construction  of  the  act,  it  puts  a  man  in 
a  better  condition  where  his  debt  is  not  due,  than  if  it  were  due. 

Mr.  Rogers  referred  to  the  date  of  the  act,  as  being  before  the 
Constitution  of  the  United  States;  and  he  thought  its  terms  looked 
to  security  for  payment  of  the  money. 

The  Court  was  about  to  make  an  order  for  better  security  for  the 
debt,  when  the  parties  compromised,  the  defendant  putting  in  special 
bail  and  confessing  judgment. 

Wales,  sen.,  for  plaintiff. 

Bayard,  Johnson  and  Rogers,  for  defendant. 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1852. 


DOE,  Lessee  of  CHAELES  DRAPER  vs.   ROE,   and   SAMUEL 

DRAPER. 

C.  D.  being  seized  by  devise  of  an  estate  tail  in  possession,  in  one  moiety  of 
an  estate,  with  a  vested  remainder  in  tail  in  the  other  moiety,  after  an 
estate  tail  in  R.  D.,  had  all  his  interest  in  the  premises  sold  by  the  sheriff 
on  judgment  and  execution;  and  confirmed  the  title  of  the  vendee  by  a 
deed  conveying  "  all  his  right  and  estate  "  in  the  devised  premises.  R.  D. 
afterwards  died  intestate,  leaving  a  child,  which  died  without  issue,  which 
determined  the  estate  tail  in  his  moiety:  — 

Held —  1.  That  the  interest  of  C.  D.  in  this  moiety  also  passed  to  the  vendee  of 
the  sheriff.  2.  That,  even  if  it  did  not,  C.  D.  was  estopped  by  his  deed  of 
confirmation,  from  claiming  it. 

Ejectment.    Amicable  action.    Case  stated. 

The  case  was  this:  Maud  Draper  died  seized  of  the  premises, 
having  devised  as  follows : — 

"Item,  I  give  and  devise  to  my  sons,  Charles  and  Ratcliff,  the 
three  farms  in  Cedar  Neck,  containing  about  six  hundred  acres, 
more  or  less,  to  be  equally  divided  between  them;  but  if  Charles 
should  die  without  issue,  his  part  to  be  the  right  and  property  of 
Ratclijff;  and  if  Ratcliff  should  die  without  issue,  his  part  to  be  the 
right  and  property  of  Charles;  and  if  both  should  die  without  issue 
the  whole  is  to  be  the  right  of  Alexander;  and  if  Alexander  die 
without  issue,  the  same  land  is  to  be  the  right  of  Maud  and  Henry; 
and  if  they  all  die  without  issue,  the  said  land  to  be  the  right  and 
property  of  my  daughter,  Sally  Heaviloe,  to  her  and  her  heirs  and 
assigns  forever." 

The  devisees  named  were  all  children  of  the  testator.  None  of 
them  had  ever  had  children  at  his  death. 
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After  the  death  of  Maud  Draper,  Charles  and  Batcliff  went  into 
possession.  The  interest  of  Charles  was  sold  by  the  sheriff,  on  judg- 
ment and  execution,  and  bought  by  the  defendant,  Samuel  Draper. 
Charles  Draper  afterwards,  by  deed,  conveyed  to  Samuel  Draper 
"  all  his  right  and  estate "  in  the  devised  premises.  After  this, 
Ratcliff  Draper  died  intestate,  leaving  one  child  Rachel  Ann  Dra- 
per, to  whom  the  estate  descended.  Ratcliff  had  not  docked  the 
estate  tail.  Rachel  Ann  married,  and  died,  under  age,  and  without 
issue;  Charles  Draper  survives. 

The  questions  were: — 1.  What  estate  did  Rachel  Ann  Draper 
take?  2.  If  a  fee  tail,  did  the  estate  pass  on  her  death  to  Charles 
Draper;  or  to  whom?  3.  If  it  passed  to  Charles  Draper,  is  Sa- 
muel Draper  entitled  to  it,  by  force  of  the  sheriff's  deed,  or  of  the 
deed  of  Charles? 

If  Rachel  Ann  Draper  took  an  estate  in  fee  simple,  judgment  to 
be  rendered  for  the  plaintiff. 

If  the  court  were  of  opinion  that  it  was  an  estate  tail  which  passed 
to  Charles  Draper  on  her  death,  and  that  the  sheriff's  deed  and  the 
deed  of  Charles  to  Samuel,  made  during  Rachel  Ann's  life  time, 
passed  the  after  acquired  estate  to  Samuel,  then  judgment  to  be 
rendered  for  him. 

But  if  the  court  were  of  opinion  that  the  deeds  aforesaid  do  not 
convey  the  after  acquired  interest  to  Samuel  Draper,  then  judgment 
to  be  rendered  for  the  plaintiff. 

By  the  Court. 

Booth,  Chief  Justice. — Charles  Draper  was  seized  and  possessed 
of  an  estate  tail  in  one  moiety;  with  a  vested  remainder  in  tail  in 
the  other  moiety,  to  take  effect  in  possession,  upon  the  determina- 
tion of  Ratcliff's  estate  tail.  But  as  all  the  right,  estate  and  in- 
terest of  Charles  Draper,  in  the  devised  premises,  were  afterwards 
taken  in  execution  by  the  sheriff,  and  by  him  sold  and  conveyed  to 
Samuel  Draper,  the  defendant;  the  plaintiff,  Charles  Draper,  can 
have  no  right  or  title  whatever,  to  any  part  of  said  premises. 

But  suppose  the  proceedings  under  the  judgment  and  execution, 
and  the  sale  and  deed  by  the  sheriff,  had  not  the  effect  to  divest  the 
title  out  of  Charles  Draper;  yet,  as  he  afterwards,  by  his  deed, 
executed  upon  a  sufficient  consideration,  "  sold  and  released  all  his 
right  and  estate  in  the  said  devised  premises,"  to  Samuel  Draper,  he 
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is  now  estopped  by  that  deed,  from  setting  up  any  claim  or  title  to 
the  premises  in  question,  against  the  defendant. 

The  death  of  Eachel  Ann  Draper  without  issue,  had  no  other 
effect  than  to  determine  the  estate  tail  devised  to  her  father,  Eat- 
cliff :  and  to  vest  in  possession,  the  remainder  in  tail  limited  to 
Charles,  in  the  share  of  Ratcliif ;  the  right  to  the  possession  of  which, 
upon  the  death  of  Rachel  Ann,  passed  to  Samuel  Draper,  the  de- 
fendant. 

Judgment  for  defendant. 


AARON  M.  PRETTYMAN,  d.  b.  app't.  vs.  JOHN  W.  SHORT,  in- 
dorsee of  AARON  M.  PRETTYMAX,  p.  b.  resp't. 

The  assignor  is  liable  o\-er  for  fraud  and  misrepresentation  on  an  assignment 
of  a   note   in   payment   of   a  debt,   though  the   assignment  be   without   re- 
course. 
The  question  of  fraud  is  closed  by  the  judgment  of  a  competent  tribunal 
The  assignee  is  not  bound,  in  the  use  of  due  diligence,  to  appeal  from  such 
judgment. 

Appeal  from  a  justice  of  the  peace,  in  an  action  of  assumpsit. 

Pro  narr.  on  common  counts  and  special  counts  for  a  horse,  and 
on  the  assignment  of  a  note  in  writing,  from  Edward  P.  Macauley 
to  Aaron  M.  Prettyman,  for  $35  00,  with  interest,  as  a  valid  note, 
whereas,  it  was  not  due  or  recoverable;  which  was  alleged  as  the 
breach. 

Pleas,  1.  non  assumpsit;  2.  payment;  3.  set-off;  4.  discount; 
5.  accord  and  satisfaction;  6.  that  appellant  did  not  execute  the  as- 
signment, as  is  alleged,  &c.;  7.  that  the  sum  of  $35  was  due  from 
McCaulley  to  Prettyman,  at  the  time  of  the  assignment;  8.  that  the 
assignment  was  without  recourse;  9.  that  there  was  not  due  dili- 
gence used  in  enforcing  payment  from  McCaulley;  10.  that  the 
respondent  has  not  used  the  proper  means  to  collect  the  note. 

Mr.  Cullen  moved  to  strike  out  all  the  pleas  after  the  fifth,  an 
amounting  to  the  general  issue. 

llic  Court  ordered  them  stricken  out,  on    the    ground    that   any 
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evidence  admissible  under  them  was  admissible  under  the    general 
issue.     (1  Arch.  N.  P.,  109;  49  Law  Lib.,  83;  1  Chit.  PL,  500.) 

On  the  evidence  it  appeared  that  the  assignment  of  the  note  was 
without  recourse;  though  it  also  appeared  that  it  was  represented 
by  the  assignor,  to  be  good,  and  that  it  was  afterwards,  on  an  allega- 
tion of  fraud  before  the  justice,  determined  to  be  worthless. 

Mr.  Cullen  contended  that  this  made  the  assignee  liable.  He 
cited  1  Story  Pro.  Notes,  127,  §  118;  Story  on  Bills,  134,  §  111; 
3  U.  States  Magazine,  79;  Chitty  Cont.,  447;  2  Johns.  Rep.,  453; 
2  Harr.  Rep.,  257;  15  Johns.  Rep.,  475;  15  Ibid,  241;  9  Johns. 
Rep.,  309;  6  Ibid,  110;  17  Ibid,  340;  2  Harr.  Rep.,  458.  The 
judgment  on  the  note  is  conclusive.  (3- Cow.  Rep.,  120;  4  Ibid, 
559.) 

Mr.  Layton,  jr.. — The  assignment  here  is  special.  It  is  in  these 
words:  "I  do  hereby  assign  over  all  my  right,  title  and  claim  of  the 
within  note  and  interest  to  John  W.  Short,  which  he  takes  at  his 
own  risk  and  forever  exonerates  me;  it  being  for  value  received,  as 
witness  my  hand  and  seal  this  loth  December,  1849. 

A.  W.  Prettyman."     [Seal.] 

This  is  the  express  agreement  of  the  parties  and  a  full  answer  to 
this  suit.  The  note  was  a  genuine  one;  unpaid  at  the  time;  and 
though  it  was  afterwards  vacated  on  a  trial  before  referees,  in  a  suit 
between  Prettyman  and  McCaulley,  no  appeal  was  taken,  and  due 
diligence  was  not  used.  (1  Kinne  Comp.,  143;  2  Harr.  Rep.,  468.) 
If  a  note  be  assigned  without  recourse,  no  recourse  can  be  had,  un- 
less the  assignor  show  it  was  not  good.     {Chitty  on  Bills,  145-6.) 

2.  The  note  was  assigned  before  due,  and  the  maker  has  no  right 
to  contest  it  on  this  ground;  as  against  the  assignee.  Neither  fraud 
nor  want  of  consideration  can  be  inquired  into,  in  such  case.  (3 
Harr.  Rep.,  385.) 

The  Chief  Justice  charged: — 1.  That  on  the  assignment  of  a  note, 
as  the  price  of  goods,  the  law  imposes  on  the  assignee  the  use  of 
due  diligence  and  proper  means  to  collect  it,  or  the  assignor  will  not 
he  liable  over;  and  in  case  of  an  assignment  without  recourse,  there 
is  no  liability  over  for  failure  to  collect  the  note,  unless  there  was 
fraud  or  misrepresentation  in  making  the  assignment. 

2.  If  this  note  was  assigned  in  payment  for  the  horse,  though 
without  recourse,  the  assignor  would  still  be  liable,  if  he  fraudulently 
VOL.  V.  46 
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induced  the  assignment  by  representing  it  to  be  a  good  note,  when 
he  knew  it  to  have  been  procured  by  fraud  and  deceit. 

3.  That  the  question  of  the  fraudulent  character  of  the  note  as- 
signed, was  closed  by  the  judgment  of  the  justice  below;  and  being 
the  judgment  of  a  court  of  competent  jurisdiction,  it  cannot  be  ques- 
tioned here. 

4.  That  though  an  assignee  is  bound  to  use  due  diligence  and 
proper  means  to  recover  on  the  instrument  assigned,  he  is  not  bound 
after  a  full  trial  and  judgment  in  one  court  having  jurisdiction,  to 
appeal  to  another. 

5.  That  if  this  note  was  represented  by  Aaron  W.  Prettyman  to 
Mr.  Short,  to  be  a  good  and  valid  one,  when  it  was  in  fact  fraudu- 
lently obtained  by  him,  that  the  fraud  made  him  liable  to  pay  the 
price  of  the  horse,  and  plaintiff  ought  to  recover. 

Verdict  for  plaintiff. 
Mr.  Cullen,  for  plaintiff. 
Messrs.  Layton  and  Saulshury,  for  defendant. 


JAMES  JOHNSON  vs.  AMOS  STAYTON. 

The  obstructing  a  public  road  is  not  the  ground  of  private  action,  without 

special  damage. 

This  was  an  action  of  trespass  on  the  case,  for  obstructing  the 
plaintiff's  right  of  way  over  a  public  road.  Some  of  the  counts  laid 
it  as  a  private  road.  No  special  damage  was  laid.  The  obstruc- 
tion was  proved  in  a  public  highway. 

Mr.  Cullen,  jr.,  moved  a  nonsuit;  and  cited  4  Law  Lib.,  Wool- 
rich  on  Ways;  3  Bloc.  Com.,  219;  8  Coiv.  Rep.,  146;  Clinton's  Di- 
gest, 1927;  7  Cow.  Rep.,  609;  28  Wend.  Rep.,  446;  1  Esp.  Rep., 
148 ;  4  Man.  &  Selw.,  101 ;  5  Denio  Rep.,  213 ;  2  Ring.  Rep.,  263 ; 
2  lb.,  new  series,  281;  9  Com.  Law.,  407;  29  lb.) 

Mr.  Layton,  contra. —  The  road  is  laid  in  two  counts  as  a  public 
road,  in  others  as  a  private  right  of  way.     We  may  go  before  the 
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jury  on  either.     We  are  not  bound  to  submit  to  a  nonsuit.     (3  J7. 
S.  Dig.,  68.) 

By  the  Court 

Booth,  Chief  Justice. — The  declaration  joins,  perhaps  property, 
counts  for  obstructing  a  public  road,  with  a  count  for  obstructing  a 
private  road,  and  for  obstructing  a  private  right  of  way.  The  entire 
proof  offered  in  reference  to  the  character  of  this  road  is,  that  it  is 
a  public  road.  For  obstructions  to  a  public  road,  the  remedy  is  by 
indictment.  If  one  individual  might  maintain  a  private  action  for 
the  obstruction  of  a  public  road,  every  person  might.  Such  action 
cannot  be  maintained,  without  the  allegation  and  proof  of  special 
damage.  There  is  no  such  allegation  or  proof  in  this  case,  and  the 
plaintiff  must  be  nonsuited. 

It  is  true  that  the  plaintiff  may,  as  he  says,  refuse  to  submit  to 
the  nonsuit,  and  go  to  the  jury;  but  it  will  be  a  mere  waste  of  time, 
as  we  shall  charge  the  jury  according  to  this  ruling. 

The  plaintiff  submitted  to  a  nonsuit. 

Layton,  for  plaintiff. 

Cullen  and  Uouston,  for  defendant. 


BENJAMIN  FOOKS  vs.  JACOB  C.  HEAEN. 
Construction  of  the  "  Act  concerning  wood  oorders." 

Ceetioeari  to  Justice  Hazzard. 

The  action  below  was  thus  stated  on  the  record : — 

"Jacob  C.  Hearn  vs.  Benjamin  Fooks.  Action  of  debt  to  recover 
$1  50  penalty,  under  the  statute  concerning  wood  corders,  passed 
at  Dover,  January  20,  1829,  and  the  supplement  thereto,  passed  at 
Dover,  February  12,  1845."    Judgment  by  default. 

The  exceptions  were  to  the  jurisdiction,  and  that  the  cause  of  ac- 
tion was  not  stated.  The  defendant  also  filed  an  affidavit  that  the 
wood,  in  relation  to  which  the  action  was  brought,  was  measured, 
bought  and  sold  in  Philadelphia,  where  it  was  carried  by  him  as  the 
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master  of  a  vessel,  trading  from  Broad  Creek,  and  that  it  was  taken 
from  a  point  on  said  creek  two  miles  below  the  town  of  Laurel. 

By  the  Court. — The  act  of  1829,  "  concerning  wood  corders,"' 
provides  that  whenever  there  is  an  occasion  for  a  wood  corder  in 
any  town,  the  court  shall  on  application  appoint  one  for  such  town; 
and  that  when  there  is  such  a  wood  corder  in  any  town,  any  one 
buying  wood  without  measurement,  shall  forfeit  $1  50.  There  is 
no  supplement  to  that  act,  as  stated  in  tbe  record  of  the  date  of 
February  12,  1845;  and  the  record  probably  refers  to  an  act  of  that 
date,  which  is  a  supplement  to  the  act  for  establishing  the  bounda- 
ries of  the  town  of  Laurel ;  and  which,  referring  to  the  act  "  con- 
cerning wood  corders,"  makes  it  the  duty  of  the  wood  corder  for  the 
town  of  Laurel,  to  measure  all  wood  offered  for  sale  or  sold,  which 
he  shall  be  required  to  measure,  on  both  sides  of  Broad  Creek,  from 
the  mill-dam  to  Collins'  landing  inclusive. 

There  is  no  statement  in  this  record  that  the  cause  of  action  was 
for  a  penalty,  for  buying  or  selling  wood  within  these  limits;  no 
statement  that  there  was  a  wood  corder  for  the  town  of  Laurel;  no 
statement  that  he  was  required  to  measure  any  wood;  or  indeed 
that  the  action  below  was  concerning  wood  or  the  measurement 
thereof. 

The  record,  therefore,  shows  no  cause  of  action,  and  the  judgment 
must  be  reversed. 

J.  W.  Houston,  for  exceptant. 


JAMES  W.  HOSEA,  use  of  GEORGE  W.  HOSEA  vs.  LEMUEL 
PURNELL  and  JAXE  PURNELL. 

On  an  inquisition  of  lands  the  inquisitors  must  hear  testimony  as  to  value, 
if  they  have  no  personal  knowledge. 

Judgment  entered  on  a  transcript  from  the  docket  of  a  justice  of 
the  peace.  Execution  issued  and  levied  on  land,  (after  a  return  of 
nulla  bona;)  inquiry  h^ld  and  "not  sufficient." 

On  affidavit  filed,  rule  to  show  cause  why  the  inquisition   should 
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not  be  set  aside  and  the  judgment  opened,  on  the  grounds : —  1. 
Want  of  notice  of  the  inquisition.  2.  That  the  inquisitors  knew 
nothing  about  the  land,  had  never  seen  it,  and  heard  no  evidence  in. 
respect  to  it.  3.  That  the  judgment  below  was  on  a  void  note, 
being  a  joint  note  by  husband  and  wife  under  seal,  with  warrant  to 
confess  judgment  jointly. 

The  Court  said  the  inquisitors  must  either  have  personal  knowledge 
of  the  land,  or  hear  testimony  in  respect  to  its  value. 

Rule  absolute,  so  far  as  to  set  aside  the  inquisition. 


HOUSE  F.  YOUNG  &  GEORGE  HALL  vs.  GEORGE  BENNETT. 

On  a  judgment  note  given  to  an  unmarried  woman,  who  afterwards  marries^ 
judgment  cannot  be  entered  at  the  suit  of  her  husband  alone. 

On  Certioraei  to  Justice  Jetferson,  the  record  showed  a  judg- 
ment by  warrant  of  attorney,  on  a  note  under  seal  for  $29  05,  given 
by  the  defendants,  Young  and  Hall,  to  Abigail  D.  Draper.  The 
entry  of  judgment  was  as  follows,  after  copy  of  the  note : — "Action 
of  debt  on  a  judgment  note,  dated  the  9th  day  of  March,  1847,  for 
$29  05,  interest  is  $8  71,  in  virtue  of  which  judgment  is  this  djny 
given  in  favor  of  the  said  George  Bennett,  in  right  of  his  wife,  Abi- 
gail, formerly  Abigail  D.  Draper,  to  which  is  annexed  a  warrant  of 
attorney,  authorizing  any  justice  of  the  peace  in  the  State  of  Dela- 
ware to  enter  judgment  on  the  above  obligation,  with  stay  of  execu- 
tion six  months.  And  now,  to  wit,  judgment  is  this  day  given  in 
favor  of  George  Bennett,  plaintiff,  against  Rouse  F.  Young  and 
George  Hall,  security,  for  the  sum  of  $37  76,  in  virtue  of  said  obli- 
gation and  warrant  of  attorney,  this  16th  day  of  March,  A.  D.,  1852." 

The  Court  reversed  this  judgment  for  want  of  proper  parties. 
On  a  bond  or  single  bill  given  to  a  woman  before  marriage,  she  must 
be  joined  in  any  action  brought  after  marriage;  and  the  husband 
cannot  sue  alone.  The  judgment  in  this  case  should  have  been  at 
the  suit  of  George  Bennett  and  Abigail,  his  wife,  late  Abigail  D. 
Draper,  against  Rouse  F.  Young  and  George  Hall.  It  is  not  proper 
t'ither  to  style  him  security,  as  both  the  defendants  are  principals. 

Judgment  reversed. 
McFee,  for  reversal. 
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JOSHUA  PHILLIPS  vs.  EACHEL  CANNON. 

On  a  hearing  in  defendant's  absence,  though  after  an  appearance,  a  magis- 
trate must  hear  proof  as  well  as  allegations  before  giving  judgment;  and 
the  record  must  show  this. 

Cektioeari  to  Justice  Conaway. 

The  record  showed  a  service  of  the  process;  an  appearance  of  the 
parties;  an  adjournment  of  the  case;  and  that  on  the  day  the  case 
stood  adjourned  to,  the  "plaintiff  appeared;  defendant  absent;  and 
after  examining  plaintiff's  account,  judgment  for  plaintiff  for  $6  47 
debt  and  fifty-six  cents  costs." 

The  exception  was,  that  the  judgment  was  rendered  by  default 
without  hearing  the  plaintiff's  proofs. 

The  Court  inclined,  at  first,  that,  as  the  defendant  had  appeared 
on  a  former  day,  and  this  could  not  be  called  strictly  a  judgment  by 
default,  for  want  of  an  appearance,  it  would  not  be  required  that 
the  record  should  show  that  the  case  was  proved;  but,  upon  con- 
sideration, they  held  that  the  object  of  the  act  of  assembly  was  to 
secure  a  hearing  on  proofs,  as  well  as  allegations,  whenever  the  de- 
fendant was  absent  at  the  trial,  and  on  that  principle  they  reversed 
the  judgment. 

Layton,  for  exceptant. 


THOMAS  EVANS,  p.  b.  appellant  vs.  LEMUEL  B.  HUDSON,  d. 

b.  respondent. 

On  non  est  factum  pleaded,  the  defendant  cannot  show  that  the  bond  signed 

was  represented  to  be  of  a  diflferent  amount. 
He  should  plead  per  fraudem. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
in  an  action  on  a  judgment  note  for  $55  83.  Judgment  entered  by 
warrant  to  justice.  Plea,  non  est  factum.  There  were  two  wit- 
nesses to  the  note,  who  signed  by  marJc. 

On  the  trial  evidence  was  offered  that  the  note,  attested  by  the 
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witness,  was  a  note  for  $45,  on  which  plaintiff  objected,  that  nothing 
was  in  issue,  under  the  plea  of  non  est  factum,  but  the  execution  ol 
the  note;  and  that  supposing  it  to  be  a  note  for  $45  instead  of  $55, 
this  could  not  be  set  up  as  a  defence,  unless  the  fraud  was  pleaded. 
Mr.  Houston  contended,  that  if  the  note  was  executed  under  a 
false  representation  as  to  its  amount,  it  would  show  that  it  was  not 
the  note  the  maker  intended  to  sign,  and  it  was  not  his  deed.  The 
evidence  offered  was  also  proof  that  this  was  not  the  note  which  he 
executed. 

By  the  Court. — The  plea  puts  in  issue  merely  the  execution  of 
the  note.  Under  it  the  plaintiff  has  to  prove  the  execution  of  the 
identical  paper.  The  attestation  of  the  subscribing  witness  is  prima 
facie  evidence,  upon  which  the  paper  may  be  read,  but  the  jury  will 
decide  whether  it  is  proved.  If  a  note  under  seal  or  bond  is  proved, 
no  parol  evidence  can  be  received  to  change,  alter  or  contradict  it: 
or  to  show  that  it  was  for  a  less  sum  than  that  specified  on  its  face. 
If  given  on  a  settlement  between  parties,  it  extinguishes  their  ac- 
counts; they  merge  in  the  higher  security;  and  the  parties  cannot 
afterwards  abandon  the  note  or  bond,  and  to  go  into  proof  of  the 
antecedent  matters  which  constitute  its  consideration. 

Verdict  for  plaintiff. 

Cullen,  for  plaintiff. 

Houston,  for  defendant. 


AAROX  OWENS,  Executor  of  GEORGE  GOSLEE,  appellant  vs. 
GEORGE  G.  BEXXETT,  Adm'r.  of  ELIZA  BENXETT,  de- 
ceased, formerly  ELIZA  OWEXS,  and  daughter  of  Elizabeth  Gos- 
lee,  a  sister  of  the  testator,  respondent. 

The  statute  of  wills  requires  that  a  will  shall  be  attested  and  subscribed  by 
two  or  more  witnesses.  A  paragraph  written  below  the  signature  of  the 
testator,  and  of  the  attesting  witness,  though  proved  by  one  of  the  wit- 
nesses to  have  been  so  added,  before  the  execution  of  the  will,  is  not 
proved  according  to  the  statute. 

Appeal  from  the  decree  of  the  register  of  Sussex  county,  in  the 
matter  of  the  will  of  George  Goslee. 
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The  will  was  dated  January  19,  1839;  admitted  to  probate  Au- 
gust, 10,  1835;  proved  again  January  12,  1837;  petition  for  review 
filed  September  4,  1851;  decree  October  18,  1851.  The  will  was 
signed  by  mark — witnesses,  John  Lowe,  William  H.  Wales,  Benja- 
min Collins  and  James  Nicholson.  There  was  a  "  nota  bene"  writ- 
ten under  the  signature  of  the  testator,  (and  also  under  the  signa- 
tures of  the  attesting  witnesses,)  by  the  witness,  Lowe,  who  wrote 
the  will.    It  was  as  follows: — 

"  N",  B.  Item,  I  give  and  bequeath  unto  Aaron  Owens,  all  my 
personal  property,  I  possess  or  hold." 

Test. —  The  foregoing  X.  B.  was  written  at  the  same  time  with 
the  main  part  of  the  aforesaid  will,  and  before  said  George  Goslee 
executed  and  signed  the  same;  and  was  acknowledged  by  him.  at 
the  same  time. 

The  will  was  proved  by  John  Lowe,  one  of  the  witnesses,  the  other 
three  being  dead  or  out  of  the  State.  Lowe  proved  their  death  and 
absence,  that  the  will  was  regularly  executed  and  published,  and 
that  the  postcript,  or  N.  B.,  was  written  by  the  express  order  of 
the  testator  before  execution. 

The  register  admitted  the  will  to  probate,  rejecting  the  "  nota 
bene;"  from  which  decree  this  appeal  was  taken. 

The  exceptions  were —  1.  That  the  petitioner,  as  the  administra- 
tor of  Elizabeth  Bennett,  late  Elizabeth  Owens,  deceased,  is  not  enti- 
tled to  a  review  of  said  will.  2.  That  no  review  having  been  prayed 
for  in  her  life  time,  by  either  her  or  her  husband,  and  her  husband 
still  surviving  her,  and  praying  no  review,  it  is  now  too  late  for  such 
review. 

Mr.  Houston  argued  the  appeal  for  appellants,  and  cited  6  Cruise 
Dig.,  49;  Jerman  on  Wills,  69,  (6,)  77;  Lovelace  on  Wills,  159-60; 
25  Law  Lib.;  Modern  Prob.  of  Wills,  200.  The  witness,  like  the 
testator,  may  sign  any  part  of  the  will.  {Powel  on  Devises,  76-7; 
61-3,  (w.  9,)  21  Law  Lib.;  1  Burr.  Rep.,  549;  3  Ibid,  1775;  7 
Wend.  Rep.,  345;  4  Comstock  Rep.,  140;  Reams  vs.  Reams,  4 
JIarr.  Rep.,  85;  19  Johns.  Rep.,  336;  4  Cow.  Rep.,  483.) 

Mr.  Layton,  contra,  for  defendants,  cited  Dig.,  555 ;  Code,  1840 ; 
Dig.,  555;  6  Cruis  Dig.  61,  73,  1  Roberts  on  Wills,  74;  1  PoweZ 
Dev..,  76-77;  [43-4]  75,  [n.  9,]  2  Harr.  Rep.,  448,  451. 

By  the  Court. 

Harrington,  Judge. — Though  it  may  have  been  decided  that  the 
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name  of  the  testator,  written  by  himself,  at  the  beginning  of  the 
will,  is  a  sufficient  signing,  it  would  be  to  go  much  further  to  say 
that  as  igning  by  the  witness  would  satisfy  our  statute  of  wills,  which 
requires  that  the  witness  shall  both  "  attest  and  subscribe  "  the  will. 
The  former  construction  has  been  regarded  as  a  refined  and  even 
scholastic  stretching  of  the  statute ;  the  latter  cannot  be  made  without 
wresting  the  force  of  the  word  "  subscribe,"'  and  the  apparent  object 
of  the  law,  in  adding  it  to  the  word  "  attested."  It  has  also  been 
regretted  that  the  enlarged  construction  of  the  statute  in  reference 
to  signing  wills,  had  in  a  great  measure  defeated  its  purpose,  which 
was  to  prevent  frauds;  and  this  mischief  would  be  still  more  exten- 
sive, if  both  the  signing  of  the  testator's  name,  and  the  attestation 
and  subscription  of  the  witnesses  should  be  allowed  to  cover  parts 
of  the  will  below  such  signatures.  Such  is  the  present  case.  The 
"  N.  B.,"  or  clause  disposing  of  the  whole  personal  property,  is  be- 
low all  the  signatures,  and  is  not  subscribed  by  any  but  the  witness, 
Lowe,  in  his  attestation,  evidently  written  after  the  will  itself. 

Decree  of  the  register  affirmed. 

Houston  and  Cullen,  for  the  appellants. 

Layton,  for  the  appellee. 


HENDERSON  COLLINS,  d.  b.  app't.  vs.  JAMES  K.  MITCHELL, 

p.  b.  respondent. 

If  a  wife  leave  her  husband  without  his  consent  or  fault,  he  is  not  liable  even 

for  necessaries,   unless   furnished  by  his   orders. 
His  assent  may  be  implied  from  circumstances. 

This  was  an  appeal  from  a  justice  of  the  peace,  in  an  action  of 
assumpsit,  for  a  medical  bill.     Demand  $44  10. 

The  plaintiff'  proved  his  books.  A  part  of  the  charges  was  for 
visits  and  medicines  furnished  to  the  defendant's  wife,  when  she  was 
not  at  her  husband's  house. 

The  wife  went  to  her  brother's,  against  her  husband's  consent; 
and  was  taken  sick  there  and  died.  Dr.  Mitchell  attended  her, 
vol.  v.  47 
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during  her  sickness;  Collins  came  frequently  to  see  her;  met  Dr. 
M.  there;  knew  of  the  Doctor's  prescriptions;  and  gave  her  some 
of  the  medicine  himself. 

Mr.  Layton,  for  defendant,  contended,  that  if  a  wife  leave  her 
husband  without  cause,  he  is  not  liable  even  for  necessaries;  and  it 
is  incumbent  on  the  plaintiff  to  prove  the  circumstances  of  the  sepa- 
ration. (22  Com.  Law  Rep.,  226;  13  Ihid,  141;  7  B.  Monroe  Rep., 
458;  18  Conn.  Rep.,  417;  4  Harr.  Rep.,  385.) 

Mr.  Comegys,  contra,  relied  on  the  employment  of  the  plaintiff 
by  authority  of  the  husband  in  this  case;  and  that  the  evidence  was 
such  as  to  show  a  living  apart  by  mutual  consent,  in  which  case  the 
husband  would  be  liable  for  necessaries.  He  visited  and  treated 
her  as  his  wife,  whilst  she  was  staying  at  her  brother's  house. 

He  contended  that  where  a  wife,  without  cause,  leaves  her  hus- 
band, against  his  consent,  she  does  not  carry  her  husband's  credit 
with  her,  even  for  necessaries. 

The  Court  charged  as  follows: — The  husband  is  bound  to  provide 
necessaries  for  his  wife  whilst  she  lives  with  him. 

If  she  elope  with  an  adulterer,  the  husband  is  not  liable. 

If  the  husband  turn  her  out,  or  by  his  conduct  oblige  her  to  leave, 
he  continues  liable. 

If  husband  and  wife  separate  by  mutual  consent,  he  remains  liable 
for  necessaries. 

On  the  testimony,  the  question  of  separation  is  open  for  the  jury 
to  say  whether  it  is  proved;  and  under  what  circumstances. 

It  is  also  open  for  the  jury  to  say  whether  the  plaintiff  was  em- 
ployed by  the  authority  or  consent  of  the  defendant;  if  so,  he  is 
liable,  though  there  was  a  separation;  and  assent  may  be  implied 
from  the  presence  and  knowledge  of  the  husband,  that  the  services 
were  rendered,  without  objection. 

The  plaintiff  had  a  verdict. 

Comegys,  for  plaintiff. 

Layton,  for  defendant. 
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THOMAS  SIMPSON  vs.  SAMUEL  WARREN. 

Oa  a  special  count  in  assumpsit,  on  an  executory  contract,  the  plaintiff  can- 
not recover  by  proof  of  an  executed  contract. 

This  was  an  action  on  the  case,  for  the  sum  of  $150 ;  a  reward 
offered  for  the  apprehension  of  a  runaway  negro.  Special  count  on 
the  contract,  stating  that  two  negroes  ran  away  from  the  defendant; 
that  he  offered  $300  for  their  arrest  and  return,  or  $150  for  either 
one;  and  that  plaintiff  arrested  and  returned  one  of  them. 

On  the  15th  of  September,  1850,  negro  Robert  Carlisle  fled  from 
his  master,  Samuel  Warren,  and  embarked  on  Captain  Errickson's 
vessel,  in  Murderkill  creek,  where  he  represented  himself  to  be  a 
free  boy.  Before  they  got  out  of  the  creek,  Capt.  Errickson  heard 
that  the  boy  was  a  slave;  and,  giving  him  in  charge  of  the  mate, 
he  started  to  see  Samuel  Warren.  This  was  early  in  the  morning 
of  the  Kith.  On  the  road  he  learned  that  Samuel  Warren  had  gone 
to  Dover,  to  advertise  the  boy.  He  then  returned  to  get  him,  and 
take  him  to  Samuel  Warren's  house;  but  in  his  absence,  the  plain- 
tiff came  to  his  vessel  and  took  the  boy  away.  In  the  meantime, 
Warren  had  notices  advertising  the  reward  printed  and  posted  in 
Dover. 

On  these  facts,  Mr.  Smithers,  for  the  defendant,  contended — 1. 
That  as  the  boy  was  arrested  and  about  to  be  delivered  by  Errick- 
son, before  he  was  seized  by  Simpson,  the  latter  could  not  claim  the 
reward.  2.  That  the  arrest  by  Simpson  was  before  the  reward  was 
offered;  and  the  declaration  being  a  special  count  on  the  contract, 
arising  on  the  advertisements,  that  is,  on  an  executory  contract,  it 
was  not  supported  by  proof  of  an  executed  consideration.  The  plaintiff 
could  recover  only  on  a  count  on  the  quantum  meruit,  or  on  a  count 
stating  the  executed  consideration,  and  the  subsequent  promise 
arising  from  the  notices. 

The  Court  charged  that  the  contract  declared  on  was  an  execu- 
tory contract,  and  left  it  to  the  jury  to  say  whether  the  proof  made 
it  out  the  case  of  an  executed  contract.  It  is  also  true,  that  if  work 
be  done  without  any  contract,  the  value  of  it  cannot  be  recovered  on 
a  count  on  a  special  contract,  but  is  properly  recoverable  on  the 
quantum  meruit;  but  the  question  here  was  one  of  fact,  whether  the 
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plaintiff  did  bring  himself  under  the  conditions  and  terms  of  thig 
notice  for  a  reward. 

Verdict  for  defendant. 

Nicholson,  for  plaintiff. 

Sniithers,  for  defendant. 


SAMUEL  CEANSTON,  d.  b.  app't.  vs.  CHENEY  NIELDS,  p.  b. 

app't. 

The  agent  of  a  money  lender  cannot  charge  a  borrower  oommissions,  unless 
employed  by  him  to  procure  the  loan. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action, 
of  assumpsit.     Pleas,  non-assumpsit  and  usury. 

The  action  was  by  C.  Nields,  for  services  rendered  in  the  negocia- 
tion  of  a  loan  of  $5,000.  The  claim  was  one  per  cent,  commission. 
A  witness  was  asked  if  that  was  the  usual  rate  of  commission,  which 
was  objected  to  as  an  attempt  to  set  up  a  special  custom,  at  a  par- 
ticular place;  and  no  such  custom  was  set  out  in  the  declaration. 

Mr.  Rodney. — We  do  not  seek  to  prove  a  custom;  but  the  value' 
of  services  rendered. 

The  Court. — As  a  custom  of  money  lenders,  it  cannot  be  proved. 
If  the  plaintiff  rendered  service  on  the  employment  of  the  defendant,, 
for  him,  he  is  entitled  to  recover  the  value  of  those  services,  and  the 
witness  may  give  his  estimate  of  the  value  of  the  service  in  the  place 
where  it  was  rendered. 

The  case  was  argued  before  .the  jury  by  Mr.  Rodney,  for  the  plain- 
tiff, and  Mr.  Gordon,  for  the  defendant. 

The  Court  charged  that  to  entitle  the  plaintiff  to  recover,  the  jury 
must  \jG  satisfied  that  the  defendant  employed  fields  to  render  him 
this  service  of  procuring  for  him  a  loan  of  money;  that  in  this  re- 
spect he  must  be  shown  to  have  acted  as  the  agent  of  the  borrower, 
and  not  the  lender ;  and  that  a  mere  application  for  a  loan  of  money 
at  the  legal  rate  of  interest,  made  to  a  person  who  holds  himself  out 
as  a  money  lender  for  others,  creates  no  relation  of  agency  as  be- 
tween the  borrower  and  the  lender,  or  the  agent  of  the  lender,  and 
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gives  the  lender  no  right  to  claim  of  the  borrower,  compensation  for 
procuring  the  loan.  That  such  a  money  lender  has  no  right  to 
charge  the  borrower  with  commissions.  The  owner  of  the  money 
lent  has  no  right  to  charge  for  making  the  loan,  any  thing  more 
than  six  per  cent.,  which  the  law  allows  him.  If  he  should  take  any 
thing  more,  it  would  be  usury.  Neither  can  his  agent  do  it.  Nor 
can  the  principal  and  agent  by  joining  together,  take  from  a  person 
to  whom  they  lend  money,  more  than  six  per  cent.,  without  violating 
the  law. 

Yet  if  a  man  in  want  of  money  employs  another  as  an  agent  to 
procure  it  for  him,  the  value  of  the  service  thus  rendered  for  him, 
and  on  his  employment,  can  be  recovered  in  this  action;  just  as  any 
-other  services  rendered  for  another  at  his  request,  may  be  the  sub- 
ject of  an  action. 

The  plaintiff  had  a  verdict. 

Rodney,  for  plaintiff. 

■Gordon,  for  defendant. 


LESSEE    of    JOHX    SHARPLEY    vs.    SAMUEL    JONES    and 
BRIDGET   McLAUGHLAN,   terre   tenants. 

Lessee  of  JOHN  SHARPLEY  vs.  ELIJAH  LOPER,  terre  tenant. 

A  widow  is  not  entitled,  as  against  the  alienee  of  her  husband,  to  the  posses* 
sion  of  land  out  of  which  she  is  dowable,  before  dower  assigned. 

These  were  actions  of  ejectment. 

The  following  case  stated  was  agreed  upon  by  the  parties : — 

James  McGlaughlan  was  seized  and  in  possession  of  a  farm  in  fee, 
which  was  levied  on  by  virtue  of  execution  process  against  him,  and 
sold  on  the  25th  of  January,  1851,  to  John  Sharpley;  the  sale  was 
confirmed  at  the  May  term,  1851,  and  a  deed  was  made  by  the 
sheriff  on  the  21st  of  June.  James  McLaughlen  died  June  12,  1851. 
The  defendant,  Bridget  McGlaughlan,  is  his  widow,  and  remained 
on  the  premises  after  his  death. 

An  application  was  made  to  the  court  at  the  term  to  which  the 
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sale  was  returned  and  confirmed,  on  behalf  of  the  purchaser,  for  a 
writ  of  possession;  which  was  refused.  Whereupon,  the  purchaser 
brought  ejectment  against  the  widow  and  the  other  defendants,  who 
were  tenants  of  the  premises.  It  was  admitted  that  Mrs.  McLaugh- 
lan was  entitled  to  dower  in  the  premises,  and  that  it  had  not  been 
assigned  to  her. 

Mr.  Patterson. — The  questi6n  is,  whether  the  purchaser  at  sher- 
iff's sale  on  execution  process,  is  entitled  to  recover  possession  of 
the  premises,  in  the  action  of  ejectment,  against  the  widow  of  the 
defendant,  she  being  entitled  to  dower,  but  no  proceedings  having; 
been  taken  for  the  assignment  of  dower. 

The  action  of  ejectment  is  a  substitute  for  all  the  English  reme- 
dies for  recovery  of  possession  of  lands  wherein  an  entry  may  be 
made.  (Digest,  170.)  Any  one  having  the  right  of  entry  may  en- 
ter at  any  time  within  twenty  years  from  the  time  his  title  accrued. 
(Il)id,  396.)  If  this  be  not  a  proper  remedy  in  the  present  case, 
there  is  none.  A  purchaser  under  execution  takes  all  the  title  of  the 
defendant.  The  right  to  the  possession  as  well  as  the  right  to  the 
freehold,  passes  by  the  sale.  (Ibid,  205;  2  Harr.  Rep.,  339.)  The 
purchaser  at  sheriff's  sale  is  regarded  as  the  alienee  of  the  defen- 
dant. On  a  sale,  the  defendant  being  in  possession,  is  not  entitled 
to  notice  to  quit.  (7  B.  Mun.  Rep.,  258.)  A  dowress  is  not  enti- 
tled to  the  possession,  until  dower  is  assigned.  (2  Harr.  Rep.,  333.) 
At  common  law  she  had  her  "  quaranteen,"  the  right  to  remain  in  the 
principal  mansion  for  forty  days;  she  might,  after  the  lapse  of  that 
time,  be  put  out  by  the  heir,  without  assigning  dower.  (8  U.  S, 
Digest,  111;  8  Kelly,  207.)  The  widow  has  no  estate  until  the  as- 
signment, and  no  right  to  the  possession.  When  dower  has  been 
assigned,  the  widow  can  maintain  an  action  for  the  possession.  (20 
Johns.  Rep.,  412;  17  Ibid,  166.)  Dower  cannot  be  recovered  in  an 
action  of  ejectment,  until  it  is  assigned.  (7  Johns.  Rep.,  246.)  The 
New  York  statute  and  magna  charta  are  the  same;  the  widow  is  en- 
titled to  her  quaranteen,  but  she  may  be  expelled  the  possession 
thereafter.  (16  Mass.  Rep.,  193;  2  Cowen  Rep.,  638.)  In  this 
State  the  widow  has  no  right  to  the  possession  of  intestate  land  un- 
til assignment,  as  against  either  the  heir  or  the  alienee  of  her  hus- 
band. The  sale  by  the  sheriff  entitled  the  purchaser  to  possession; 
and  on  obtaining  a  deed,  this  right  relates  to  the  day  of  sale.  The 
husband,  therefore,  did  not  die  seized;  and  his  widow  had  on  no 
ground  the  right  to  the  possession. 
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Mr.  Wales  cited  3  Wils.  Rep.,  519,  and  contended  that  the  right 
of  dower  was  paramount  to  any  act  of  the  husband,  or  any  right 
derived  from  him.  It  is  a  favored  right;  a  right  of  which  she  was  in 
possession  upon  the  death  of  her  husband,  not  only  in  her  own  right, 
but  as  guardian  for  her  children. 

He  contended  that  the  widow  was  a  tenant  in  common  with  the 
purchaser,  subject  to  partition  under  the  act  of  assembly,  and  not 
liable  to  be  expelled  by  the  action  of  ejectment. 

Judgment  for  plaintiff. 

Patterson,  for  plaintiff. 

Wales,  for  defendant. 


CHARLES  BUSH,  Adm'r.  of  ESAU  COXE  vs.  PATRICK 

devin:e. 

If  credit  be  given  to  an  agent,  with  knowledge  of  the  principal,  the  latter 
cannot  be  charged.  If  without  knowledge  of  the  principal,  he  may  after- 
wards be  charged  before  settlement  between  the  principal  and  agent. 

AssujMPSiT  for  goods  sold,  &c.     Pleas,  non  assumpsit,  &c.,  &c. 
The  action  was  for  bricks  sold  by  Coxe,  in  his  life-time,  to  James 

Kane,  but  which  were  really  for  defendant.    The  bricks  were  charged 

to  James  Kane,  agent  for  Patrick  Devine. 

The  defence  set  up —  1.  That  the  bricks  were  furnished  to  Kane, 

as  principal ;  2.  that  a  part  of  them  were  furnished  to  one  Davis,  a 

sub-contractor. 

Mr.  Bayard  offered  the  books  of  Esau  Coxe  in  evidence,  to  prove 
that  a  separate  account  was  kept  against  Davis,  and  they  were  ob- 
jected to. 

The  Court  ruled  them  out  for  this  purpose,  saying  they  were  ad- 
missible only  to  charge  the  party  to  the  suit,  and  not  to  show  ac- 
counts between  other  persons. 

Mr.  Bayard  excepted  to  this  opinion. 

The  Chief  Justice  charged: — 1.  If  knowing  the  principal,  a  sale 
be  made  to  an  agent,  and  credit  be  given  to  the  agent,  the  seller 
cannot  turn  round  and  sue  the  principal. 
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2.  If  a  sale  be  made  to  an  agent,  without  knowledge  of  the  prin- 
cipal, and  the  principal  be  afterwards  discovered,  the  seller  may  sue 
the  principal,  though  he  charge  the  goods  to  the  agent ;  provided  he 
do  so  at  such  time-  as  will  not  disturb  any  settlement  as  between 
principal  and  agent.  (Roscoe  Ev.,  216.,  Bate  vs.  Burr;  4  Hart. 
Rep.,  130;  1  Camp.  Rep.,  867.) 

Verdict  for  plaintiff. 

Bayard,  for  plaintiff. 

Rogers,  for  defendant. 


FBANCIS  HIMESWORTH,  d.  b.  app't.  vs.  EDWARD  EDWARDS, 

plaintiff  below. 

A  contract  with  an  overseer  to  work  land  for  a  part  of  the  proceeds,  is  not 

within  the  statute  of  frauds. 
A  lease  for  a  year  may  be  by  paroL 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action 
of  assumpsit.     Pleas,  non-assumpsit,  payment,  discount  and  set-off. 

The  plaintiff's  case  was,  that  he  hired  defendant,  as  a  laborer,  to 
cultivate  his  farm,  at  a  compensation  of  one-half  the  grain  and  pro- 
duce raised.  The  farm  was  not  rented  to  him.  He  went  on  the 
farm  in  1849.  The  com  raised  in  1850  was  nine  hundred  bushels; 
Edwards  received  only  about  four  hundred  bushels.  In  1851  the 
crop  of  wheat  was  six  hundred  and  seventy-one  bushels;  Edwards 
received  only  two  hundred  and  ninety-nine  bushels.  The  action 
was,  therefore,  for  the  value  of  one  hundred  bushels  of  corn  and 
thirty-six  and  a  half  bushels  of  wheat. 

Mr.  Rodney  objected  to  the  proof  of  any  contract  between  Ed- 
wards and  Himesworth,  for  the  occupation  of  these  lands,  unless  it 
was  by  deed.  It  is  not  a  case  of  demise,  as  between  landlord  and 
tenant ;  that  is  repudiated ;  the  narr.  is  on  a  special  contract  to  pay 
and  deliver  one-half  the  product  of  the  land,  which  was  to  be  culti- 
vated by  the  defendant.  Where  the  contract  authorizes  an  occupa- 
tion of  the  land,  it  is  within  the  statute  of  frauds.  (56  Law  Lib., 
49;  Smith  on  Contracts.) 
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Mr.  Johnson. — The  plaintiff's  case  repudiates  any  idea  of  con- 
veying or  contracting  for  any  interest  in  land.  We  present  a  case 
of  hiring  an  overseer  to  be  paid  by  a  share  of  the  produce.  This 
is  not  a  contract  within  the  statute  of  frauds.  Even  a  renting  by 
the  year  might,  under  our  landlord  and  tenant  law,  be  made  by 
parol.  Whether,  therefore,  we  prove  a  case  of  hiring  at  such  a 
share  of  the  grain,  all  of  which  the  defendant  delivered  at  market, 
and  delivered  none  to  us;  or  prove  a  case  of  renting  by  the  year,  on 
-an  agreement  to  pay  us  one-half,  our  case  is  good  on  parol  proof. 

But  the  main  count  in  our  declaration  and  the  strength  of  our 
case,  is  for  money  had  and  received  to  our  use,  this  overseer  having 
.sold  all  the  grain,  and  paid  us  not  one-half. 

Mr.  Rodney  replied.  He  argued  that  a  contract  of  tenancy 
might  be  made,  concerning  land,  without  deed,  but  this  relation  of 
landlord  and  tenant  was  repudiated,  and  yet  an  attempt  was  made  to 
prove  a  contract,  which  carried  an  interest  in  land,  and  which  could 
not  be  proved  without  writing. 

The  Court  ruled — 1.  That  a  contract  with  a  person  to  cultivate 
a  farm,  as  an  overseer  or  working  hand,  and  to  be  compensated  by 
a  certain  amount  of  the  proceeds  of  the  crop,  is  not  a  contract  con- 
veying an  interest  in  land,  and  is  not  within  the  statute  of  frauds. 
It  may  be  proved  by  parol. 

2.  That  a  contract  of  renting  for  a  year,  though  respecting  an 
interest  in  the  land,  is  excepted  by  the  act  concerning  landlords  and 
tenants,  and  may  be  made  by  parol. 

3.  That  the  pro  narr.  in  this  case,  embraced  either  or  both  of 
these  cases;  and  there  was  added  a  count  for  money  had  and  received 
for  the  plaintiff's  use,  under  which  he  might  recover,  if  the  proof 
sustained  it. 

Rodney,  for  plaintiff. 
Johnson,  for  defendant. 
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378  Peterson  vs.  Edmondson. 

SAMUEL  PETERSON  vs.  WILLIAM  EDMONDSON,  MARY  F. 
EDMONDSON,  SAMUEL  0.  CHANDLER,  et  al. 

A  tenant  is  not  excused  from  the  payment  of  rent  by  the  destruction  of  the 
premises  by  tempest,  unless  it  be  so  stipulated. 

The  entry  of  the  landlord  to  repair,  for  the  tenant's  benefit,  is  not  an  evic- 
tion. 

Replevin.  Return :  "  replevied,  delivered  and  summoned." — 
Pleas,  non  cepit,  cognizance  and  avowry  for  rent  arrear.  Replica- 
tion to  avowry;  non  demisit;  riens  in  arrear;  entry  and  eviction  by 
landlord. 

The  case  was  this.  The  plaintiff  rented  a  house,  &c.,  of  defen- 
dant at  a  rent  certain.  The  roof  was  torn  off  by  a  storm,  and  while 
the  landlord  was  repairing  it  for  the  tenant,  the  whole  fell  down, 
and  the  tenant  had  to  remove  to  an  out-house.  The  tenant  claimed 
an  abatement  of  the  rent,  or  an  entire  discharge  from  payment,  on 
the  ground  of  eviction.  Eviction  of  a  part,  discharges  the  rent  for 
the  whole.     (3  Uarr.  Rep.,  36G,  Graham  vs.  Anderson.) 

Mr.  Bates,  contra,  cited  35  Eng.  Com.  Law  Rep.,  198;  1  Saund. 
Rep.,  204;  1  Cowp.  Rep.,  243;  1  Uarr.  Rep.,  520;  4  Cowen  Rep.^ 
581.) 

The  Court  charged : — That  the  defendants  having  avowed  the 
taking  of  plaintiff's  goods,  at  a  distress  for  rent  arrear,  must  prove 
a  leasing  of  the  premises,  and  that  there  was  rent  in  arrear. 

2.  That  to  excuse  the  payment  of  this  rent  on  the  ground  of  an 
eviction  of  the  tenant  by  the  landlord,  the  plaintiff  must  show  that 
the  defendant  entered  wrongfully  and  dispossessed  the  plaintiff  of 
the  premises. 

3.  The  accidental  destruction  of  a  house  under  demise,  is  not  an 
eviction,  nor  does  it  excuse  the  payment  of  the  rent.  It  is  a  hardship, 
but  it  is  the  misfortune  of  the  tenant  during  his  term,  as  well  as  of 
the  landlord  after  it.  If  no  stipulation  be  made  in  the  lease,  to  ex- 
cuse the  payment  of  rent  in  case  of  tempest  or  fire,  the  tenant  is 
bound  by  his  contract,  and  he  is  obliged  to  pay  the  rent.  Nor  could 
the  act  of  the  landlord,  done  at  the  tenant's  request,  in  attempting 
to  repair  the  premises  after  such  an  accident,  for  the  more  conve- 
nient and  comfortable  occupation  of  the  tenant,  amount  to  an  evic- 
tion. 

Verdict  for  defendants. 

Gray,  for  plaintiffs. 
Bates,  for  defendants. 
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SAMUEL  VEACH  vs.  JOSEPH   BAILIFF. 

A  commission  to  take  depositions  cannot  be  executed  after  the  term  to  which 

it  is  returnable. 
The  deponent's  signature  at  the  close,  covers  the  entire  deposition. 
It  is  no  objection  that  a  sealed  deposition  is  returned  by  the  hands  of  a  party. 

Foreign  attachment  case. 

Objection  was  made  to  the  plaintiff's  commissions,  oil  the  following 
grounds: — 1.  That  the  depositions  of  the  witnesses  in  chief  were  not 
signed.  They  were  signed  at  the  end  of  the  cross  examination;  at 
least  the  name  was  there;  but  there  was  no  certificate  even  of  the 
commissioner,  that  they  were  signed.  The  certificate  was  merely 
"attest,"  Buffinson,  commissioner.  (2  Daniels'  Ch.  Pr.,  485;  1 
Peere  Wms.,  414.)  2.  For  irregularity  of  rotum.  The  commission 
was  taken  out  on  the  28th  of  April,  returnable  to  May  term,  1852, 
and  was  not  executed  until  November,  when  the  authority  of  the 
commission  expired,  and  the  commissioner  had  afterwards  no  power 
to  take  testimony.  (2  Daniels'  Ch.  Prac,  501,  514.)  3.  Because 
the  return  was  brought  to  court  by  the  hands  of  a  party  to  the  suit. 

Mr.  Rodney. — Each  page  is  signed  by  the  witness,  at  the  bottom; 
the  first  page  embraces  a  part  of  the  examination  in  chief,  the  others 
the  cross  examination.  All  were  signed  by  the  witness,  and  the 
signature  attested  by  the  commissioner.  But  if  there  were  no  signa- 
ture but  the  one  at  the  end,  it  would  apply  to  the  original,  as  well 
as  the  cross  examination.  The  protection  furnished  by  a  signature 
on  each  page  is  greater  than  one  made  merely  at  the  end  of  the 
examination  in  chief  and  the  cross  examination. 

2.  It  is  true  that  the  commission  was  issued  in  April,  returnable 
in  May,  and  was  not  executed  until  after  the  May  term;  but  it  was 
because  it  could  not  be  executed  sooner;  and  if  this  is  a  sufficient 
objection,  it  would  be  almost  impossible  to  get  a  commission  execu- 
ted in  a  foreign  country,  between  the  terms  of  court. 

3.  It  is  no  objection  in  our  practice  that  a  commission  executed 
and  sealed  up,  is  returned  by  the  hands  of  a  party.  It  is  the  duty 
of  a  party  to  see  to  the  examination  and  return  of  his  commission. 

Mr.  Guthrie  replied,  that  if  more  time  was  required  to  execute  a 
commission  than  one  vacation,  it  should  not  be  made  returnable  at 
the  next  term  but  "  sine  dilatione." 

The  Court  over-ruling  the  objections  on  the  two  other  grounds, 
ruled  out  the  deposition,  because  it  was  taken  after  the  commission 
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was  returnable,  and  of  course  after  the  authority  of  the  commissioner 
ceased. 

They  suggested  that  perhaps  this  might  be  cured  by  a  special  con- 
tinuance of  the  commission  from  term  to  term,  or  by  a  commission 
without  special  day  of  return. 

Nonsuit. 

Rodney,  for  plaintiff. 

Outhrie,  for  defendant. 


ISAAC  R.  SMITH,  Executor  of  GARRET    XEWKIRK    vs. 
PATRICK  CAMPBELL. 

Aq  acknowledgment  of  a  debt,  though  made  to  a  third  party,  will  take  it 
out  of  the  act  of  limitation. 

Action  of  assumpsit,  on  two  promissory  notes,  made  July  22, 
1842,  for  $167  74,  and  $167  14,  payable  at  six,  and  nine  months. 
Pleas,  non-aasumpsit,  and  statute  of  limitation. 

The  plaintiff  proved  that  the  defendant,  within  the  time  of  limi- 
tation, spoke  to  a  third  person  to  buy  the  notes  up  for  him,  and  said 
they  had  not  been  paid. 

Mr.  Bates,  for  defendant. — An  acknowledgment  to  take  a  case 
out  of  the  act  of  limitation,  must  be  made  to  a  party  holding  the 
debt,  and  a  declaration  to  a  third  person  will  not  have  that  effect. 
It  must  be  consistent  with,  indeed  it  is  the  substitute  for  a  new 
promise  to  pay.  The  English  doctrine  is  now,  that  the  action  is 
founded  on  the  new  promise;  that  the  effect  of  it  is  not  merely  to 
revive  the  old  cause  of  action,  which  is  to  repeal  the  statute;  but  it 
gives  a  new  cause  of  action,  on  which  the  suit  is  brought.  Though 
our  courts  have  heretofore,  as  the  English  courts  did  once,  held  the 
acknowledgment  to  revive  the  old  promise,  they  would  now  hold 
with  the  recent  and  more  reasonable  doctrine,  that  the  acknowledg- 
ment is  a  new  promise.  If  so,  it  must  be  made  to  a  party  interested. 
A  mere  declaration  to  a  third  party  having  no  interest,  will  have  no 
effect  to  take  the  case  out  of  the  statute. 
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■^'Jie  Court  charged  the  jury,  that  if  they  had  satisfactory  evidence 
of  an  acknowledgment  by  Patrick  Campbell,  within  six  years,  of  the 
existence  of  the  debt,  as  a  subsisting  demand,  founded  on  these 
notes,  though  made  to  a  third  person,  not  the  holder  of  the  notes,^ 
and  though  not  amounting  to  a  promise  to  pay,  the  action  was  not 
barred,  and  the  plaintiff  was  entitled  to  recover. 

Verdict  for  plaintiff. 

Patterson,  for  plaintiff. 

Bates,  for  defendant. 


BEXJAMIX  F.  WAPLES  and  wife,  late  SUSAX  HOLLAXD,  Ad- 
ministrators of  ALBERT  HOLLAXD,  deceased,  assignee  of 
Zachariah  P.  Wilson,  Coroner  vs.  GEORGE  W.  ADKIXS,  Ad- 
ministrator of  BEXJAMIX  McILVAIXE,  deceased. 

The  assignment  of  a  replevin  bond,  authorized  by  §   2656  of  the  Code,  re- 
lates to  bonds  taken  in  cases  of  distress  for  rent. 
It  does  not  extend  to  replevin  bonds  generally. 
Suit  cannot,  therefore,  be  brought  in  such  case,  by  the  assignee. 
But  this  matter  is  amendable,  under  Chapter  112  of  the  Code. 
Action  on  a  replevin  bond  does  not  abate  by  death. 

This  was  an  action  on  a  replevin  bond,  executed  by  Benjamdn 
Mcllvane  and  David  R.  Smith,  conditioned  to  prosecute  the  replevin 
of  Mcllvaine  against  Albert  Holland  and  Thomas  W.  Records, 
sheriff.  [Ante.  10,  226.]  The  replevin  was  issued  for  the  half  of 
a  vessel,  the  schooner  Samuel  R.  Paynter,  which  had  been  levied  on 
by  Sheriff  Records,  at  the  suit  of  Albert  Holland,  on  execution  pro- 
cess against  William  Holland. 

By  an  agreement  between  the  parties  in  that  suit,  Thomas  W. 
Records,  sheriff,  was  dismissed  from  the  case,  and  it  was  agreed  that 
the  suit  should  be  prosecuted  against  Albert  Holland  alone.  The 
plaintiff  in  replevin  afterwards  discontinued  the  suit;  and  this  ac- 
tion was  brought  to  recover  on  the  replevin  bond,  for  a  breach  of 
the  condition  thereof.  Plaintiff  put  in  evidence  the  record  of  the- 
replevin  suit,  showing  its  discontinuance,  and  closed. 
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Mr.  Cullen  moved  a  nonsuit: — 1.  The  suit  is  in  the  name  of  Waples 
and  wife,  as  administrators  of  Holland,  assignees  of  Zachariah  P. 
Wilson,  coroner,  on  a  bond  to  the  coroner,  assigned  to  plaintiffs. 
The  suit  should  have  been  in  the  name  of  the  coroner,  for  the  use 
of  plaintiffs;  as  the  bond  is  not  assignable.  Code,  3656,  does  not 
extend  to  replevin  bonds  generally,  but  only  bonds  taken  in  cases 
of  rent.  There  is  no  statute  authorizing  the  assignment  of  other 
replevin  bonds;  and  they  are  not  assignable  at  common  law.  It  is 
not  a  money  bond ;  but  a  bond  with  a  collateral  condition.  (Morris 
EepL,  200;  4    Wend.  Rep.,  016;   Wilkenson's  RepL,  42,   116.) 

2.  The  suit  abates  by  the  death  of  the  plaintiff  in  replevin.  There 
can  be  no  return.  It  abates  also  by  the  death  of  the  defendant. 
(6  Hill's  Rep.,  558;  1  Pick.  Rep,  284;  G  Bac.  Ab.,  59;  2  Wils. 
Rep.,  83;  3  Mass.  Rep.,  328;  4  Ibid,  480;  1  Comstock's  Rep,,  163; 
1  Saund.  Rep.,  195,  n.  a.  b.,  tf*c. )  Replevin  survives  the  death  of 
plaintiff,  but  not  of  the  defendant.  Digest,  224,  does  not  extend  to 
an  action  on  a  replevin  bond.  The  court  has  decided  that  the  sheriff 
need  not  take  a  replevin  bond  in  other  cases,  in  the  form  prescribed 
by  Code,  §  2651,  in  cases  of  distress  for  rent.  This  bond  is  not  in 
that  form.  But  in  all  such  cases,  suit  must  be  brought  in  the  name 
of  the  officer  taking  the  bond,  for  the  use  of  the  assignee. 

Mr.  Houston. — The  action  of  replevin  is  a  peculiar  form  of  action, 
different  in  this  country  from  the  action  at  common  law,  which  is 
confined  to  distress  for  rent.  The  remedy  is  far  more  extensive 
here.  The  question  is  to  be  decided  by  our  practice.  Our  law 
regulates  the  action  in  reference  to  distresses  for  rent  only;  but  it 
has  been  assimilated  in  all  other  cases.  The  analogies  of  the  statute 
have  been  preserved  and  followed  out.  By  what  authority  is  it  as- 
sumed that  this  is  not  a  money  bond?  It  is  in  the  penalty  of  $12,- 
000;  and  on  breach  of  the  condition,  the  penalty  is  to  be  recovered 
at  law.  The  statute  authorizing  the  assignment  of  bonds  and  special- 
ties, is  not  necessarily  restricted  to  bonds  absolutely  for  the  pay- 
ment of  money.  (Digest,  42;  Code,  §  1168.)  The  objection  is 
merely  formal;  and  ought  to  be  amendable.  Provision  is  made  for 
the  amendment.     (Code,  §  2551.) 

2.  On  the  other  point,  the  question  of  abatement  is  settled  by  our 
Constitution,  art.  6,  sec.  18,  and  the  Code,  2294-5.  This  is  a  per- 
sonal action  and  survives. 

Mr.  Cullen  replied — 1.  This  bond  is  clearly  not  within  the  statute. 
(Digest,  42.)     2.  The  amendment  suggested,  if  authorized  by  Code, 
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2515,  could  not  be  made  in  this  case,  which  was  at  issue  before  the 
act  was  passed.  It  would  be  ex  post  facto.  Such  a  construction  of 
the  statute  would  make  it  the  means  of  great  injustice. 

By  the  Court. 

IIarkixoton,  Judge. — The  action  does  not  abate  by  death.  It 
is  expressly  saved  by  the  act  of  assembly.     (Code,  §  2295.) 

The  replevin  bond  is  not  taken  under  the  act  of  assembly.  (Code, 
2651;  3  Harr.  Rep.,  113,  Clark  vs.  Adair;  4  Ihid,  380,  Plunkett 
vs.  Moore.)  The  statute  provides  only  for  the  replevin  bond,  in 
<3ase  of  distress  for  rent;  and  makes  the  bond  in  such  case  assigna- 
ble. (Code,  2656.)  In  other  cases  the  bond  stands  as  at  common 
law,  both  as  regards  its  form  and  character.  (4  Harr.  Rep.,  380.) 
It  is  not  assignable  at  common  law  or  under  Digest,  42.  It  is  not 
a.  money  bond;  but  has  a  collateral  condition. 

The  plaintiffs  then  cannot  sue  as  assignees  of  Zachariah  P.  Wilson, 
coroner;  but  must  sue  in  the  name  of  the  coroner,  though  the  suit 
may  be  marked  for  their  use.  On  this  ground  the  plaintiffs  would 
have  to  be  nonsuited,  if  the  matter  is  not  amendable. 

It  is  conceded  that  the  previous  practice  of  the  court  has  not  al- 
lowed of  amendments  of  this  nature,  scarcely  of  any  amendments^ 
after  the  jury  is  sworn.  But  chapter  112  of  the  Revised  Code  was 
reported  and  passed  avowedly  for  reforming  the  law  of  amendments^ 
and  of  conforming  our  practice  to  the  recent  improvements  in  the 
practice  both  of  the  English  and  American  courts.  Its  object  is  to 
remove  from  the  administration  of  justice  the  stigma,  too  often  ap- 
plicable to  it,  of  trying  technical  questions,  rather  than  merits;  and 
deciding  causes  on  issues  apart  from  the  objects  of  the  suit.  The 
illustration  furnished  by  the  present  case  is  this.  It  is  a  suit  on  a 
replevin  bond  to  the  coroner  for  the  use  of  these  ])laintiffs,  to  ascer- 
tain the  defendant's  liability  to  them  for  a  certain  vessel  seized  and 
replevied;  but  instead  of  trying  this  question,  the  whole  argument 
has  been  on  the  question  whether  the  action  should  have  been  brought 
by  plaintiffs,  as  as.-^ignees  of  the  coroner,  or  by  the  coroner,  for  the 
use  of  plaintiffs.  And  the  motion  is  to  nonsuit  the  plaintiffs — to 
turn  them  out  of  court,  where  they  have  been  since  April,  1850;  and 
make  them  begin  again,  merely  on  this  matter  of  form,  not  entering 
into  the  merits. 

In  one  sense,  I  agree  that  it  is  more  than  form.  The  plaintiffs 
cannot  be  assignees  of  a  bond  which  is  not  assignable,  as  this  is  not ; 
but  in  reference  to  the  real  objects  of  tliis  suit,  and  the  true  merits 
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of  this  cause,  it  is  utterly  immaterial  whether  the  plaintiffs  have  sued 
as  the  assignees,  or  the  cestuis  que  use,  of  the  officer  who  took  the 
bond.  It  was  taken  for  their  benefit;  it  was  designed  to  secure  the 
return  of  their  property  or  its  value,  in  case  the  defendants  should 
not  establish  their  right  to  it;  it  is  the  purpose  of  justice  and  the- 
object  of  this  suit,  to  try  this  question  of  defendant's  liability  in  the 
matter;  and  that  purpose  ought  not  to  be  frustrated  by  any  error, 
either  in  form  or  substance,  that  the  pleadings  may  present.  Code, 
§  2511,  directs  the  court  to  allow  amendments,  before  judgment, 
"  either  in  form  or  substance,  of  any  process,  pleading  or  proceed- 
ing," and  section  2515,  authorizes  the  court  to  allow  an  amendment, 
even  where  the  plaintiff  has  mistaken  his  form  of  action.  There  is 
no  such  mistake  here;  the  action  is  all  right  in  form;  it  is  debt  on 
a  replevin  bond;  the  proper  parties  are  named,  but  not  in  a  proper 
manner;  the  process  and  pleading  is  improperly  stated  in  the 
name  of  plaintiffs,  as  assignees  of  the  coroner,  instead  of  the  coroner, 
for  the  use  of  plaintiffs. 

We  allow  that  matter  to  be  amended  on  payment  of  costs.  And 
we  think  this  chapter  in  the  new  code,  instead  of  being  subject  to 
the  strictures  applied  to  it  in  the  argument,  will  be  very  beneficial 
in  the  administration  of  justice;  and  in  expediting  the  trial  of  causes 
on  their  proper  issues. 

This  is  not  giving  a  retrospective  operation  to  the  Kevised  Code. 
It  is  a  question  of  the  power  and  duty  of  the  court,  in  reference  to- 
amendment  at  this  time ;  in  a  cause,  now  pending. 

The  case  was  then  continued. 

Houston,  for  plaintiff. 

Cullen,  for  defendant. 


JOHN  P.  KINNIKEN  &  MATTHIAS  KINNIKEN  vs.  J.  H.  A. 
DULANEY,  Assignee  of  WARREN  P.  MASSEY. 

Suit  cannot  be  brought  by  an  assignee  of  a  sealed  instrument,  in  hit  own- 
name,  unless  the  assignment  be  under  seal,  in  the  presence  of  two  wit^ 
nesses. 

Certiorari  to  Justice  Tunnell. 

The  record  showed  a  judgment  by  confession,  on  a  sealed  instru- 
ment, executed  by  John  and  Matthias  Kinniken,  to  Warren  P.  Mas- 


Bacon  vs.  Matthews.  385 

wy,  with  warrant  authorizing  the  entry  of  judgment.  It  was  as- 
signed by  Massey  to  J.  H.  A.  Dulaney,  before  two  witnesses,  but  not 
under  seal.  The  judgment  was  entered  "in  favor  of  J.  H.  A.  Du- 
laney, plaintiff,  against  John  P.  Kinniken  and  Matthias  Kinniken, 
defendants,  for  $72,  real  debt,  and  $4  40,  interest,  with  costs:  judg- 
ment $76  41,  costs  $1  31,  in  the  margin. 

Mr.  Moore  argued  the  exceptions,  which  were — 1.  That  there  was 
no  legal  assignment  of  the  note.  2.  That  the  judgment  was  in  favor 
of  Dulaney  as  the  original  payee  of  the  note,  and  not  as  an  assignee. 
3.  That  the  judgment  was  rendered  for  costs,  without  stating  any 
amount.  4.  That  the  judgment  was  for  an  uncertain  amount.  5. 
That  the  execution  did  not  follow  the  judgment. 

The  Court  reversed  the  judgment,  saying: — 

The  suit  in  this  case  ought  to  have  been  brought  by  and  the  judg- 
ment entered  in  favor  of  Warren  P.  Massey,  against  John  P.  Kin- 
niken and  Matthias  Kinniken,  for  the  use  of  J.  H.  A.  Dulaney. 

The  note  is  assignable;  but  the  act  of  assembly  requires  that  the 
assignment  should  be  under  seal,  as  well  as  before  two  witnesses,  to 
authorize  the  assignee  to  bring  suit  in  his  own  name.  (Code,  184.) 
Without  such  an  assignment,  the  assignee  has  merely  an  equitable 
interest  in  the  note,  and  cannot  be  regarded  as  a  legal  party.  He 
must  use  the  name  of  the  person  who  has  the  legal  interest  in  the 
note. 

Even  if  the  suit  was  properly  brought,  the  judgment  does  not  fol- 
low the  nature  of  the  cause  of  action.  It  is  for  J.  H.  A.  Dulaney, 
as  an  original  payee,  and  not  as  an  assignee. 

The  other  exceptions  are  not  sustained  by  the  record. 

Judgment  reversed. 

Moore,  for  defendant. 


JAMES   W.   BACON,    garnishee   of    MELSON,    d.    b.    app't.'  vs. 
PHILIP  W.  MATTHEWS,  p.  b.  resp't. 

Fees  of  witnesses  not  sworn  disallowed. 

Costs  of  attachment  to  be  paid  by  the  party,  unless  otherwise  ordered. 

Taxation  of  costs.     Exceptions — 1.   To   the   fees  of   witnesses, 
Melson  and  Dulaney,  who  were  not  examined  in  the  cause;  2.  to  the 
VOL.  V.  49 
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costs  of  attachments  against  them;  and  3.  to  an  item  in  the  clerk's 
bill,  for  copies  of  records  furnished. 

The  witnesses  had  been  in  attendance  previous  to  the  day  of  trial, 
but  did  not  attend  on  that  day;  they  were  attached  but  did  not  ar- 
rive until  the  cause  was  ended. 

By  the  Court. — All  the  costs  on  tho  attachments  are  disallowed. 

If  a  party  take  out  an  attachment,  it  is  at  his  own  costs,  unless 
the  witness  be  discharged  on  other  terms.  The  witness  is  liable  for 
the  attachment  costs,  until  so  discharged. 

The  prothonotary's  charges,  for  copies  cannot  be  disallowed, 
without  an  affidavit  denying  that  they  were  furnished. 

Disallow  the  fees  of  witnesses  Melson  and  Dulaney,  The  mate- 
riality of  witnesses  cannot  be  known,  unless  they  are  sworn.  Que.? 
Could  they  recover  any  witness  fees,  when  they  deprive  the  party 
of  their  evidence,  by  final  neglect  to  appear? 


ROBERT  R.  RUSSEL  vs.  ELIZABETH  HEPBURX. 
Allegations  of  diminution  not  allowable  for  matters  of  evidence. 

Certiorari  to  Justice  Russel,  in  a  case  of  tenant  holding  over, 
after  notice  to  quit. 

The  record  gave  a  copy  of  the  complaint,  as  required  by  the  Code, 
§  2204;  the  summons;  appearance;  the  request  for  a  jury  trial;  the 
summoning  and  appearance  of  the  jurors;  the  trial;  verdict,  judg- 
ment and  warrant  of  possession. 

Mr.  Cullen,  for  the  tenant,  alledged  as  cause  of  diminution,  that 
the  written  notice  to  quit  required  by  law  was  not  sent  up  with  the 
record. 

Mr.  Houston  said  it  was  not  a  part  of  the  record,  but  merely 
matter  of  evidence. 

The  Court  so  held,  and  disallowed  the  allegation  of  diminution; 
and  enlarged  the  time  for  excepting  to  the  record. 
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ELISHA  PROCTOR,  Negro  vs.  THE  STATE. 

In  a  penal  proceeding  before  a  special  jurisdiction,  the  record  must  show 
every  thing  necessary   to  bring  the  defendant   within  the   statute. 

Certiorari  to  Justice  Hazzard.     The   record  was  as  follows: — 

Capias  issued  February  7,  1855,  by  Justice  Hazzard,  to  any  con- 
stable of  Sussex  county,  commanding  him  "  to  bring  Elisha  Proctor, 
free  negro,  forthwith  to  answer  to  a  complaint  of  non-residence." 

"  The  State  of  Delaware  vs.  Elisha  Proctor,  n. — Coming  into  this 
State  a  non-resident  free  negro.  Complaint  by  Major  W.  Allen; 
capias  issued  February  7,  1853,  returnable  February  21,  1853. 
*  Brought  forthwith,  saith  T.  W.  Dawson,  constable.'  And  now,  to 
wit:  this  21st  day  of  February,  A.  D.  1853,  after  hearing  the  alle- 
gations and  proofs  of  the  said  parties,  judgment  is  hereby  given 
against  the  said  defendant,  for  the  sum  of  fifty  dollars  fine,  and  one 
dollar  and  fifty-five  cents  costs,  one-half  to  be  paid  to  the  said  State  of 
Delaware,  and  the  other  half  to  be  paid  to  the  said  Major  W.  Allen, 
the  informer;  and  the  said  defendant  was  ordered  to  give  surety  in 
the  sum  of  fifty  dollars,  that  he  would  leave  the  State  in  five  days 
from  this  date,  and  on  his  default  in  both  the  payment  of  the  fine 
and  costs,  and  the  giving  of  the  security,  he  was  committed  to  the 
public  jail." 

The  copy  of  the  complaint  of  Major  W.  Allen  stated,  "  that  Elisha 
Proctor,  a  free  negro,  hath  come  into  this  State,  after  a  voluntary  ab- 
sence of  more  than  sixty  days  from  this  State;  and  that  the  said  Elisha 
was  not  at  the  time  engaged  in  any  occupation  of  mariner  or  water- 
man, nor  was  he  absent  as  a  wagoner  or  messenger  in  the  actual 
employment  of  a  citizen  of  this  State." 

The  exceptions  were — 1.  That  the  record  did  not  show  that  Proc- 
tor was  at  the  date  of  the  act  "  in  relation  to  free  negroes  and 
slaves,"  March  5,  1851,  a  non-resident  free  negro.  2.  That  it  did 
not  show  him  to  have  been  a  non-resident  on  the  1st  of  January, 
1853,  when  the  Revised  Code  took  effect.  3.  That  the  justice  had 
no  jurisdiction,  unless  this  was  shown.  4.  That  the  record  did  not 
show  whether  the  offence  charged  was  before  or  since  January  1, 
1853.  5.  Nor  how  or  when  he  lost  his  residence.  6.  That  chapter 
52,  section  2,  of  the  Revised  Code  is  unconstitutional — 1.  For  de- 
priving citizens  of  liberty,  without  jury  trial.  2.  For  expelling  them 
the  State,  without  jury  trial.  3.  That  the  justice  had  no  jurisdic- 
tion in  the  case. 
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The  Court  reversed  the  judgment,  on  the  grouiid  that  the  record 
did  not  show  at  what  time  the  offence  was  committed;  nor  against 
what  law,  whether  the  act  of  1851  or  the  Kevised  Code  of  1853. 

In  a  specially  delegated  jurisdiction  and  a  proceeding  under  a 
penal  law,  the  record  must  show  every  thing  requisite  to  bring  the 
case  within  the  jurisdiction,  and  the  offence  within  the  law.  That 
is  not  done  in  this  case.  The  charge  for  which  the  defendant  was 
arrested,  is  indeed  no  offence  at  all.  Xeither  had  the  magistrate 
found  him  guilty  of  any  offence,  unless  it  be  by  inference,  from 
having  heard  "  the  allegations  and  proofs  of  the  parties." 

Judgment  reversed. 

Layton,  for  plaintiff  in  error. 

Cullen,  contra. 


WOOLSEY  B.  POLITE  vs.  PAYNTER  JEFFERSON. 

After  levy  and  appraisement  by  a  constable,  he  has  such  a  special  property 
as  will  maintain  replevin,  though  the  property  levied  on  be  left  in  defend- 
ant's custody. 

If  the  levy  be  lost,  its  contents  may  be  proved  by  parol. 

Action  of  trover.  Plaintiff,  as  a  constable,  levied  on  a  pair  of 
oxen,  the  property  of  Elijah  Adkins,  at  the  suit  of  N.  Conoway. 
Jefferson  claimed  the  oxen,  and  refused  to  give  them  up. 

Plaintiff  proved  the  judgment  and  execution,  and  proposed  to 
prove  the  levy  by  parol. 

Mr.  Cullen  made  the  point,  that  no  evidence  of  the  levy  could  be 
given,  but  the  record  itself.  There  was  no  levy  on  file,  and  no  entry 
of  the  levy  on  the  record. 

The  Court  said  it  was  the  duty  of  the  justice  to  file  the  inventory, 
and  endorse  the  levy  and  amount  on  his  record.  In  the  absence  of 
this  entry,  the  presumption  would  be,  that  no  levy  was  made;  but 
the  negligence  of  the  officer  would  not  prevent  a  party  from  proving 
a  levy.  The  best  evidence  of  that  is  the  inventory  itself;  if  its  ex- 
istence and  loss  are  proved,  its  contents  may  be  proved. 

This  evidence  was  put  in. 
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Mr.  Cullen  moved  a  nonsuit  for  want  of  proof  of  an  appraisement^ 
following  the  levy.  Digest,  339,  requires  an  appraisement  to  be 
made.  Execution  does  not  bind  until  appraisement,  {Code,  347.) 
The  fi.  fa.  and  the  levy  had  been  returned.  The  only  process  Polite 
had  was  a  venditioni  exponas.  That  process  gave  no  custody  of  the 
goods  to  the  officers.  It  gives  no  authority  to  take  the  property ;  only 
to  sell.  A  venditioni  gives  no  property.  {Watson  Sheriff,  13T-8; 
Law  Lib.)  The  officer  must  continufe  in  possession  of  the  property. 
Leaving  it  in  the  defendant's  possession,  he  gave  him  the  power  to 
commit  a  fraud  on  the  defendant,  hy  selling  the  oxen.  And  this 
plaintiff  is  the  same  officer.  He  cannot  now  take  advantage  of  his 
own  wrong.  (14  Wend.  Rep.,  123;  2  Saund.  Rep.,  47,  b.  n.  c;  5 
Denio  Rep.,  138;  9  Pick.  Rep.,  360.) 

The  Court  refused  the  nonsuit. 

Habrington,  Judge. — The  English  practice  is  as  stated.  But  it 
has  been  regarded  as  the  law  of  this  State,  that  a  valid  levy  might 
be  made,  without  actual  seizure  and  removal  of  the  goods.  An  in- 
ventory and  appraisement  regularly  made,  is  a  good  levy.  And  the 
special  property  of  the  officer  making  the  levy  continues,  though  he 
leave  the  property  in  defendant's  possession,  and  return  his  writ. 
A  limitation  of  the  lien  of  such  levy  is  made  by  the  new  code.  The 
appraisement  is  made  by  the  officer  himself,  under  his  official  oath. 
(3  Uarr.  Rep.,  514;  1  Ibid,  107;  Code,  347.)  As  to  the  proof  of 
the  appraisement,  we  shall  leave  it  to  the  jury  on  the  testimony. 

The  case  went  to  the  jury,  and  plaintiff  had  a  verdict  for  the  value 
of  the  oxen,  and  interest,  by  way  of  increase  of  damages. 

Layton,  for  plaintiff. 

Cullen,  for  defendant. 


NEHEMIAH  REDDEA^  vs.   JOSEPH  SMITH. 

An  award  that  a  line  shall  be  run  one  pole  from  the  river  or  "  branch," 
means  a  pole  from  the  middle  of  the  stream,  if  there  be  nothing  to 
qualify  it. 

This  was  an  action  of  trespass  on  the  case,  for  cutting  timber  on 
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plaintiff's  land.  A  former  trial  respecting  the  same  land  was  had, 
at  the  April  term,  1851,  and  resulted  in  a  nonsuit.  [See  the  case 
of  Lessee  of  Jos.  Smith  vs.  Redden  &  Wootten,  ante.,  321. J 

After  the  last  trial  the  parties,  who  were  adjoining  land  owners, 
fixed  their  dividing  line  by  reference,  the  award  directing  that  the 
line  should  be  run  on  the  east  side  of  Kanciketum  branch,  "  beginning 
one  pole  from  said  branch,"  and  extending  eastwardly,  &c.,  &c. 

The  case  turned  upon  a  construction  of  this  clause  of  the  award. 

Mr.  Houston  argued,  that  although  a  grant  to  a  river  goes  to  the 
middle  of  the  stream,  a  grant  to  a  pole  from  a  river,  is  a  pole  from 
the  margin  of  the  river;  and  that  the  rule  of  going  to  the  middle 
thread  would  not  apply  to  a  common  branch,  which  is  not  a  water 
course,  but  a  swamp,  without  any  distinct  thread  or  running  stream. 

The  Court  said  that  "  beginning  one  pole  from  the  branch"  must 
be  held  to  mean  one  pole  from  the  middle  of  the  branch ;  in  the  ab- 
sence of  any  contrary  purpose  or  meaning  apparent  on  the  award 
itself. 

On  this  ruling,  the  defendant  had  a  verdict. 

Saulshury  and  Houston,  for  plaintiff. 

Cullen  and  Cullen,  for  defendant. 


JAMES  P.  ENNIS  and  others  vs.  ELIZABETH  ENNIS. 

Amendment  of  original  writ  allowed. 

This  was  an  action  of  waste.  The  process  on  which  it  was  com- 
menced "was  a  capias,  instead  of  summons,  as  provided  by  Code,  293. 
After  a  view  moved  and  granted, 

Mr.  Robinson,  for  the  plaintiff,  moved  to  amend  the  writ,  by  sub- 
stituting a  summons  for  a  capias  which  the  court  allowed,  though  it 
was  resisted  by  Mr.  Saulshury,  as  in  fact  originating  a  suit,  which 
was  not  now  lawfully  in  court.  The  plaintiff  had  no  right  to  bring 
defendant  here  by  a  capias;  he  could  institute  this  suit  only  by 
Bummons. 

Amendment  allowed. 

Robinson,  for  plaintiff. 

Saulsbury,  for  defendant. 
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GEORGE  BEXNETT,  d.  b.  app't.  vs.  LEWES  CHAMBERLAIN, 

p.  b.  respondent. 

A  husband  is  not  liable  for  jewelry  and  ornaments  sold  his  wife,  without  his 
authority;  but  such  authority  may  be  implied  from  circumstances. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
in  an  action  of  assumpsit,  for  the  price  of  a  gold  watch,  rings  and 
other  jewelry,  sold  defendant's  wife.  The  defence  was,  that  they 
were  bought  without  the  husband's  authority. 

The  Court  charged — 1.  That  the  case  depended  upon  the  ques- 
tion whether  the  wife  had  her  husband's  express  or  implied  authority 
to  purchase  the  articles  sold  to  her  and  charged  to  him. 

Authority  of  the  husband  may  be  implied  for  the  purchase  of 
necessary  provisions  of  the  family,  without  further  proof  than  that 
they  are  bought  for  the  family;  but  with  regard  to  articles  of 
dress  or  ornament  for  the  wife,  the  authority  of  the  husband  cannot 
be  implied,  except  for  such  articles  as  are  suitable  to  her  condition, 
and  his  ability  to  pay.  In  such  cases,  and  even  in  cases  of  doubt- 
ful propriety,  if  the  articles  are  brought  into  the  family  with  the 
husband's  knowledge,  and  not  returned,  he  will  be  chargeable.  The 
inquiry  was  then,  whether  the  watch  and  jewelry  were  suitable  to 
the  condition  of  the  husband;  did  she  wear  and  use  them  with  his 
knowledge — if  she  did,  and  the  articles  were  not  out  of  proportion 
to  his  means,  the  jury  might  infer  the  wife's  authority  to  take  up 
such  goods  on  his  credit. 

Verdict  for  plaintiff. 

LoHand,  for  plaintiff. 

Cullen,  for  defendant. 


McCOLLEY   &   BROTHER,   use  of   MITCHELL   WARREN  vs. 
WILLIAM  &  B.  COLLINS. 

Amendment  in  the  names  of  parties  allowed,  on  terms. 

Replevin. 

Mr.  Layton,  for  plaintiff,  moved  at  the  trial  term  to  amend,  by 
striking  out  the  use,  and  substituting  the  cestui  que  use  as  the  real 
plaintiff. 
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Mr.  Culleu  objected,  on  the  ground  that  it  would  be  introducing 
a  new  party. 

But  the  Court  said,  the  case  was  in  principle  like  Holland's  adm'r., 
assignee  of  Wilson  vs.  Mcllvaine's  adin'r.,  where  an  amendment  was 
allowed  at  the  last  term,  and  they  '>ould  adhere  to  that  decision, 
until  the  practice  of  allowing  amendments  in  such  cases  should  be 
disapproved  of  by  the  Court  of  Appeals. 

Judge  Harrington  said,  he  did  not  regard  it  as  introducing  a 
new  party.  For  many  purposes;  a  cestui  que  use  is  noticed  by  the 
court  as  a  party,  rules  are  laid  on  him  in  practice,  even  the  rule 
security  for  costs,  and  there  can  be  no  objection  of  surprise  or  want 
of  notice,  to  allow  a  party  already  in  court  to  assume  his  real  posi- 
tion and  character,  whether  as  assignee  or  cestui  que  use,  or  by 
casting  off  such  designation  and  standing  as  a  party  in  his  own  right. 
And  if  such  shifting  of  the  character  in  which  a  party  stands  on  the 
record,  should  operate  by  way  of  surprise  to  the  defendant,  in  his 
preparation  for  present  trial,  he  will  be  relieved  By  a  continuance 
at  the  cost  of  the  party  applying  for  the  amendment. 

Amendment  allowed;  and  the  case  continued,  on  payment  of  the 
costs  of  the  term. 

Layton,  for  plaintiff. 

Cullen,  for  defendant. 


PAYNTER  &  WIFE  vs.  JENIFER  TAYLOR. 

After  judgment,  execution  and  sale  of  land  on  foreign  attachment,  it  is  too 
late  to  object  that  the  defendant,  being,  a  citizen,  was  not  liable  to  this 
form  of  suit. 

Foreign  attachment.  Land  attached,  as  per  inquisition;  judg- 
ment; fieri  facias;  levy  on  land  and  inquisition;  venditioni  exponas, 
and  sale  of  defendant's  lands. 

A  motion  was  now  made  by  Mr.  Comegys,  in  behalf  of  other 
creditors  of  Jenifer  Taylor,  on  affidavit  filed  that  Taylor  was  and 
had  been  from  his  birth,  a  resident  of  the  State,  for  a  rule  to  show 
cause  why  the  attachment  should  not  be  dissolved. 
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Mr.  Fisher  objected  to  the  rule,  that  it  was  too  late,  and  came 
from  improper  parties.  He  argued  that  after  judgment  and  execu- 
tion, it  was  not  competent  for  the  defendant,  much  less  for  third 
parties,  to  set  aside  the  judgment  for  informality  of  process. 

Mr.  Coniegys  said,  that  time  had  nothing  to  do  with  it.  The  con- 
test is  between  creditors.  The  affiants  are  judgment  creditors. 
They  claim  the  right  to  controvert  the  judgment  of  plaintiffs,  be- 
cause they  are  interested  to  exclude  it.  The  proceeds  of  sale  are 
not  sufficient  to  pay  all.  They  had  no  interest  to  controvert  the 
judgment  of  plaintiffs,  until  it  appeared  by  a  sale  that  the  de- 
fendant's property  was  not  sufficient  to  pay  the  judgment  credi- 
tors. And  if  the  proceeding  in  this  case  be  illegal,  they  may,  at 
any  time,  exclude  it  from  application  of  the  proceeds  of  sale.  He 
cited  McCaulley  vs.  Shute,  ante.  26. 

Mr.  Fisher  replied,  that  it  was  not  reasonable  to  allow  either  the 
defendant  or  his  other  creditors  to  object  to  the  form  of  action 
upon  which  this  judgment  was  obtained,  after  judgment  and  execu- 
tion. Eeasonable  diligence  would  bring  them  in  sooner,  especially 
where  it  appears  that  the  defendant  was  in  the  county  and  in  the 
court,  as  appears  by  his  confession  of  judgment  to  the  other  credi- 
tors. 

Mr.  Comegys. — If  he  had  confessed  judgment  in  this,  as  in  the 
other  cases,  they  would  all  stand  on  the  same  footing;  but  the  plain- 
tiff chose  to  attempt  getting  ahead  of  all  other  creditors,  by  suing 
out  a  foreign  attachment,  and  he  must  see  that  the  judgment  founded 
upon  it  is  regular  and  legal.  The  court  discharged  the  rule. 

Comegys,  for  the  rule. 

Fisher,  contra. 


ALEXANDER  STEVENS'  Ex'r.  vs.  GREEN  HILL  CEMETERY 

COMPANY. 

Order  for  bill   of   particulars. 

Indeb.  assumpsit — narr.    Plea,  issue. 

Mr.  Bayard,  at  the  first  term  after  issue  joined,  moved  for  a  bill 
of  particulars  of  the  plaintiff's  demand;  which  the  court  ordered; 
and  that  proceedings  be  stayed  until  it  is  furnished. 

Bayard,  for  plaintiff. 

Rogers,  for  defendant. 

VOL.  V.  50 
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HYLAND    B.    PENXINGTOX    vs.    SAMUEL   G.    CHANDLER, 

Sheriff. 

On  an  issue  of  property  in  replevin,  the  onu8  is  with  the  plaintiff. 

A  purchaser  at  constable's  sale  acquires  property,  though  the  proceeding  be 

irregular,  if  founded  on  judgment  and  execution. 
A  constable's  return  may  be  objected  to  before  the  justice. 
The  oflBcer's  authority  cannot  be  controverted'  collaterally. 
The  statute  of  frauds  does  not  apply  to  transfers   of  property  by  judicdal 

sale. 
But  a  sale  of  property,  however  public,  may  be  vitiated  by  fraud. 

Replevin  for  sundry  household  goods,  which  had  been  sold  by 
Sheriff  Chandler,  at  the  suit  of  the  Farmers'  Bank  against  William 
R.  Pennington.  It  was  claimed  that  these  goods  belonged  to  the 
plaintiff,  he  having  purchased  them  at  constable's  sale,  on  the  16th 
day  of  December,  1851,  and  that  they  were  left  with  William  R. 
Pennington,  on  a  written  agreement  that  he  would  pay  rent  for 
them. 

Several  witnesses  were  examined  and,  the  case  was  argued  by 
Patterson,  for  the  plaintiff,  and  Bayard,  for  the  defendant. 

The  Court  charged  as  follows: — 

The  case  rested  on  the  question  of  the  right  of  property  in  these 
goods,  and  on  that  point  the  burden  of  proof  was  upon  the  plaintiff, 
(ante.,  22(5,  Mcllvaine's  adm'r.  vs.  Holland.)  He  attempts  this  by 
evidence  of  four  judgments  entered  on  four  several  judgment  notes, 
at  the  suit  of  Hyland  B.  Pennington  against  William  R.  Penning- 
ton, before  Justice  Robinson,  and  four  executions  issued  thereon, 
December  2,  1851,  returnable  March  2,  1852,  but  not  in  fact  re- 
turned (though  endorsed)  until  May  12,  1853;  when  they  were 
handed  by  Constable  Hawkins  to  Esquire  Buzine,  the  successor  of 
Justice  Robinson.  Two  of  these  executions  were  endorsed,  "  satisfied 
December  16,  1851,  H.  B.  Pennington;"  and  the  other  two  "levied 
as  per  inventory  and  appraisement,  the  goods  sold,  December  16, 
1851,  and  proceeds  applied  to  prior  executions — Thomas  Hawkins, 
constable."  At  this  sale  the  goods  were  bought  by  Hyland  B.  Pen- 
nington, the  father,  and  left  with  William  R.  Pennington,  the  son, 
under  a  written  agreement  to  pay  rent,  or  hire,  for  them.  After 
this  the  bank  obtained  a  judgment  and  execution  against  William 
R.  Pennington,  and  levied  on  his  property. 

It  was  objected  to  the  validity  of  the  constable's  sale  under  which 
plaintiff  claimed — 1.  That  the  executions  were  never  returned :  or, 
if  ever,  not  until  long  after  the  return  day.     2.  That  there  was  no 
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evidence  of  a  lawful  sale,  there  being  no  proof  of  notice,  nor  any 
statement  of  notice  in  the  constable's  return.  3.  That  Hawkins 
was  not  a  constable  of  the  county,  but  only  of  Wilmington  city,  and 
had  no  authority  to  execute  this  process. 

A  purchaser  of  goods  at  constable's  sale  must  show  a  judgment 
and  execution,  but  is  not  bound  to  prove  the  regularity  of  the  pro- 
ceedings of  the  constable  under  the  execution.  These  matters  are 
to  be  objected  to  before  the  justice.  Neither  is  it  necessary  in  suits 
between  third  persons,  or  collateral  proceedings,  to  show  the  appoint- 
ment of  the  constable.  It  is  sufficient  if  the  justice's  record  shows 
that  the  execution  was  directed  to  him  as  constable,  and  that  he 
acted  in  that  character.  It  is  not  competent  in  a  collateral  pro- 
ceeding to  contradict  the  record. 

This  is  a  general  rule — that  the  record  and  proceedings  of  a  court 
of  competent  jurisdiction  over  the  subject  matter  cannot  be  contro- 
verted in  a  collateral  proceeding,  on  the  ground  of  irregularity. 
These  proceedings  are  within  the  proper  jurisdiction  of  a  justice  of 
the  peace;  who,  though  proceeding  under  powers  conferred  by 
statute,  must  be  taken  to  have  every  incidental,  as  well  as  all  the 
direct  powers  necessary  to  his  jurisdiction.  We  do  not  see  then, 
how  it  is  assumed  that  a  justice  of  the  peace  who  has  the  power  to 
order  a  sale,  cannot  hear  objections  to  the  regularity  of  proceedings 
under  such  order;  or  in  other  words,  hear  objections  to  the  return 
of  a  constable  on  execution  process. 

On  the  general  question  in  the  case.  The  statute  of  14  Geo.  2, 
(statute  of  frauds)  makes  sales  of  personal  property  void  where  the 
possession  remains  in,  or  returns  to,  the  vendor;  but  this  does  not  apply 
to  public  or  judicial  sales,  where  the  publicity  avoids  the  danger  of 
fraud,  which  the  statute  provides  against.  (3  Uarr.  Rep.,  293, 
Perry  vs.  Foster.)  But  it  does  not  follow  that  every  public  sale, 
with  or  without  delivery,  is  good.  The  question  of  fraud  or  bad 
faith  is  always  open;  and  fraud  vitiates  every  sale.  And  this  refers 
not  to  the  moral,  but  the  legal  character  of  the  act.  If  the  purpose 
of  selling  property  be  to  cover  it  merely,  so  as  to  shield  it  from 
creditors;  that  purpose,  though  it  might  be  prompted  even  by  be- 
nevolent motives,  is  an  illegal  purpose,  and  cannot  be  carried  out 
by  the  aid  of  courts  of  justice. 

If  therefore  the  sale  under  these  executions  was  not  a  bona  fide 
sale  in  payment  of  a  real  debt,  but  was  to  cover  the  property  of 
William  E.  Pennington ;  the  plaintiff,  who  purchased  his  goods  would 
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not  acquire  a  legal  title  to  them  as  against  other  creditors;  and  if 
any  of  the  property  here  replevied  was  not  purchased  at  such  sale, 
the  defendant  would  in  the  one  case  be  entitled  to  a  verdict  for  the 
whole,  or  in  the  latter  case,  to  such  part  of  the  property. 

Verdict  for  the  defendant,  for  the  value  of  a  single  article  replevied. 

Patterson,  for  plaintiff. 
Bayard,  for  defendant. 


BENJAMIN  E.  GODFREY  and  WILLIAM  Y.  COLLADAY,  trad- 
ing as  GODFREY  &  COLLADAY  vs.  CHARLES  W.  BROOKS. 


If  a  husband  allow  his  wife  to  conduct  business  as  a  trader,  he  is  liable  on 

her  contracts. 
Though  bode  charges  be  made  against  her,  they  maj,  with  other  proof,  be 

admitted  to  charge  the  husband. 


Action  of  assumpsit,  for  goods  sold  and  delivered.     Usual  pleas. 

Mr.  Bates. — This  action  is  for  the  price  of  goods  sold  to  E.  J. 
Brooks,  the  defendant's  wife,  who  kept  a  store  in  Wilmington. 

He  offered  the  plaintiff's  book  of  original  entries,  with  the  oath 
of  the  party,  in  which  the  charges  were  against  E.  J.  Brooks  and 
not  against  Charles  W.  Brooks.  The  evidence  was  objected  to  on 
this  account,  and  Revised  Code,  184,  382,  was  referred  to;  but  the 
Court  admitted  the  evidence,  which  might  be  followed  up  by  further 
proof  connecting  the  defendant  with  the  party  charged,  so  as  to 
tjharge  him. 

Mr.  Gordon  now  made  the  point  that  as  the  credit  was  given  to 
Eliza  J.  Brooks,  by  the  plaintiff's  own  charge  in  his  books,  he  could 
not  now  seek  to  charge  another  person  by  any  other  evidence  what- 
ever. 

Mr.  Bates. — The  book  entry  does  not  determine  absolutely  the 
question  to  whom  credit  was  given.  Though  one  person  be  charged, 
there  may  be  circumstances  that  will  make  another  liable.  The 
liability    is    not  on    the  book    of    original   entries,  it  is    upon  the 
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sale  of  the  goods  of  which  the  book  entry  is  only  one  mode  of  evi- 
dence. 

It  was  then  jjroved  that  Eliza  J.  Brooks  kept  a  retail  dry  goods 
store  in  Wilmington,  before  and  after  her  marriage  with  Charles 
W,  Brooks,  and  that  they  cohabited  together  and  were  reputed  to. 
be  man  and  wife. 

Samuel  J.  Hood,  a  clerk  of  Godfrey  &  Co.,  proved  that  he  called 
on  defendant  for  payment  for  these  goods  sold  by  them  to  his  wife,, 
Eliza  J.  Brooks.  He  said  to  me  that  he  had  recived  the  accounts, 
sent  him  by  the  plaintiffs,  but  was  unable  to  pay  them  because  of 
losses  sustained  by  a  robbery  of  the  Baltimore  and  Wilmington 
Eailroad  Company.  This  was  in  1851.  He  said  he  would  call  on 
Godfrey  &  Co.,  in  Philadelphia,  and  settle  with  them  with  secured 
notes  or  otherwise.  I  proposed  then  to  take  secured  notes.  He- 
then  objected,  stating  that  his  friend  had  gone  his  security  on  for- 
mer occasions,  but  as  he  had  been  unable  to  meet  the  notes,  he  could 
not  now  ask  him  again,  I  understood  that  these  former  notes  were 
for  debts  incurred  in  this  business  of  Mrs.  Brooks.  He  said  to  me, 
at  another  time,  on  the  same  day,  that  it  was  a  just  debt  and  he  in- 
tended to  settle  it  with  Godfrey  &  Co.,  when  he  was  able.  This 
was  the  same  year  in  which  the  goods  were  got. 

Cross  examined  by  Mr.  Gordon. — Eliza  J.  Brooks  dealt  with  God- 
frey &  Co.  before  her  marriage,  but  not  up  to  the  time  of  the  mar- 
riage, nor  for  a  long  time  before.  These  charges  were  for  goods 
sold  to  Mrs.  Brooks  after  her  marriage.  The  plaintiffs  were  aware 
of  her  marriage,  at  the  time  of  crediting  her. 

Mr.  Bates,  for  the  plaintiff, — The  husband  is  liable  on  the  ground 
of  implied  authority  from  their  cohabiting  together.  He  could  have 
restrained  the  wife  from  carrying  on  the  business.  If  he  did  not 
restrain  her,  it  is  to  be  presumed  that  he  authorized  her  to  carry  on 
the  business.  The  business  was  conducted  for  the  husband's  use. 
All  the  personal  property  of  the  wife  becomes  the  husband's.  A 
principal  may  become  liable  by  adopting  the  acts  of  the  agent,  and 
an  implied  authority  may  be  inferred.  Husband  is  liable  though  the 
invoices  be  in  the  wife's  name,  and  the  credit  given  to  her.  Goods 
furnished  a  married  woman  in  a  confectionary  business,  carried  on 
in  the  house  where  she  and  her  husband  cohabited,  the  husband  is, 
liable,  (Chitty  Cont,  167;  12  Com.  Law  Rep.,  17;  3  Whart.,  307, 
378,  McKinley  vs.  McGregor.) 


398  Cann  vs.  Thompson. 

Mr.  Gordon  resisted  the  claim  on  these  grounds: — 1.  The  plain- 
tiffs credited  E.  J.  Brooks  and  not  her  husband.  2.  She  is  not 
proved  to  be  the  wife  of  the  defendant.  3.  She  is  not  proved  to 
have  been  his  agent.  4.  If  she  did  act  as  his  agent,  yet  the  plain- 
tiffs, knowing  the  principal,  made  their  selection  and  gave  credit  to 
the  agent,  and  cannot  now  charge  the  principal. 

Mr.  Bates  replied,  and  the  jury,  under  the  charge  of  the  court, 
rendered  a  verdict  for  the  plaintiffs,  for  the  amount  of  this  claim, 
$239  74. 

Bates,  for  plaintiffs. 
Gordon,  for  defendant. 


DANIEL  CANX  vs.  JAMES  THOMPSON. 


Surveys  for  laying  pretensions  must  be  made  on  notice. 
Parties  are  to  take  notice  of  regular  adjournments. 


Trespass  quare  clausum  fregit.  The  plaintiff  offered  pretensions 
which  were  objected  to  for  want  of  notice.  The  sheriff  proved  that 
he  gave  notice  to  the  defendant  of  laying  down  pretensions  on  a  cer- 
tain day.  The  parties  and  surveyor  met  at  the  time  appointed  and 
commenced  the  survey.  Before  closing  they  adjourned  until  the 
next  Tuesday.  On  that  day  no  one  went,  it  being  rainy.  The 
sheriff  and  surveyor  and  plaintiff  met,  on  the  next  day,  and  made 
the  survey,  without  any  further  notice  to  the  defendant. 

Mr.  Bates  objected  to  the  admissibility  of  the  plots  on  this  ground, 
and  because  it  did  not  appear  that  the  surveyor  was  sworn.  The 
sheriff,  when  sworn,  could  not  recollect  whether  he  swore  the  sur- 
veyor or  not. 

The  Court  ruled  out  the  plots.  A  party  having  been  regularly 
notified  of  the  time  and  place  of  laying  down  pretensions,  is  bound 
by  the  proceedings  not  only  on  that  day,  but  on  every  subsequent 
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day  to  which  the  matter  is  adjourned.     But  a  meeting  on  a  different 
day  is  irregular,  without  special  notice  to  the  other  party. 
The  plaintiff  afterwards  had  a  verdict. 

Piatt,  for  plaintiff. 
Bates,  for  defendant. 


THOMAS  M.  KING  vs.  ANDREW  P.  READING,  ESQ. 

It  seems  that  the  Superior  Court  has  power  to  attach  a  justice  of  the  peace 

for  flagrant  official  misconduct  affecting  private  rights. 
But  if  he  deny  the  facts  under  oath,  the  Court  will  not  try  them  in  this 

summary  way;  but  remit  the  party  to  his  action,  or  indictment. 

A  RULE  was  laid  on  the  defendant,  a  justice  of  the  peace,  to  show 
cause  why  an  attachment  should  not  issue  against  him  for  official 
neglect  and  default,  grounded  on  an  affidavit  of  the  complainant, 
stating  that  the  justice  had  refused  him  an  appeal  in  a  case  where 
he  was  entitled  to  it,  and  applied  for  it  in  due  time,  and  offered 
sufficient  security;  and  that  he  refused  to  give  a  transcript  of  his 
record  to  the  complainant  when  duly  applied  for,  and  the  fee  there- 
for tendered. 

On  the  return  of  the  rule,  the  justice  appeared;  and,  by  affidavit, 
fully  denied  the  facts  set  forth  in  the  complainant's  affidavit. 

Mr.  Bayard  denied  the  power  of  the  court  to  issue  an  attachment 
against  the  justice  for  misconduct,  neglect  or  omission  in  his  office, 
or  except  for  a  contempt  of  the  court  itself.  He  thought  the  remedy 
in  the  case  as  presented  was  by  mandamus  on  the  justice  to  take 
the  security  nunc  pro  tunc;  or  a  rule  on  the  plaintiff  below  to  show 
cause  why  such  a  writ  should  not  be  issued. 

Mr.  Booth  then  cited  Bac.  Ah.,  Attach.,  283-4-5;  3  Blac.  Com., 
34G;  Revised  Code,  317.) 

Judge  Harrington  said  he  thought  the  rule  should  be  in  a  different 
form;  as  to  show  cause  why  the  justice  should  not  be  ordered  to  take 
the  security,  and  on  his  refusing  to  do  so,  an  attachment  for  con- 
tempt might  issue;  but  whatever  the  form  of  the  rule,  he  thought. 
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if  the  magistrate  by  affidavit,  positively  denied  the  matters  charged 
by  complainant's  affidavit,  the  summary  proceeding  ought  to  be  dis- 
missed, and  the  parties  remitted  to  their  action  against  him,  or  in- 
dictment. 

He  had  doubted  the  power  to  attach  for  official  misconduct,  but 
the  authority  of  Bacon  seemed  to  be  in  favor  of  such  power,  as  ex- 
isting in  the  King's  Bench;  founded  it  may  be  in  the  idea  that  the 
mal  practice  of  such  inferior  tribunals,  acting  under  the  supervision 
of  that  court,  was  a  contempt  of  its  authority,  as  the  court  having 
general  supervision  of  the  administration  of  justice. 

Kule  discharged. 

Booth,  for  the  rule. 

Bayard,  contra. 


THE  STATE,  use  of  JAMES  HART,  guardian  of  N.  HOLLAND, 
ot  al,  minors  and  heirs-at-law  of  THOMAS  HOLLAND,  deceased 
vs.  HENRY  BELIN  and  WILLIAM  BRECK,  Adm'rs.  of 
THOMAS  HOLLAND,  deceased. 


Co-administrators  are  not  liable  for  the  separate  acts  of  each  other.    They  do 
not  stand  in  the  relation  of  sureties  to  each  other. 


Debt  on  administration  bond.     Case  agreed. 

Thomas  Holland  died  intestate,  leaving  a  widow  and  six  children, 
the  plaintiffs,  his  heirs-at-law.  The  defendants  administered  and 
gave  bond  with  Alfred  Du  Pont  as  surety.  Henry  Belin,  one  of  the 
administrators,  passed  a  final  account  of  his  administration  on  said 
estate  in  April,  1848,  showing  a  balance  of  $  due  from  him. 

Thomas  Holland,  in  his  life  time  and  shortly  before  his  death, 
became  co-administrator  with  John  Holland,  jr.,  on  the  estate  of 
John  Holland,  deceased,  having  given  bond  and  surety,  together 
with  said  John  Holland,  jr.  The  administration  was  conducted  solely 
by  John  Holland,  jr.,  who  wasted  the  estate. 

The  question  was,  whether  Thomas  Holland,  as  co-administrator 
with  John  Holland,  was  liable  for  the  acts  of  his  co-administrator. 
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This  action  was  brought  for  the  protection  of  the  administrators, 
in  paying  over  to  the  heirs-at-law  of  Thomas  Holland  the  distribu- 
tive balaijce  of  his  estate. 

The  plaintiff  relied  on  the  case  of  The  State,  for  the  use  of  Wolsey 
Burton  vs.  Elizabeth  Burton  s  adm'r.,  decided  in  the  Court  of  Ap- 
peals, June  term,  1849.    [Ante.,  182.] 

The  case  was  submitted,  without  argument. 

Judgment  for  plaintiff. 

T.  F.  Bayard,  for  plaintiff. 

E.  W.  Gilpin,  for  defendant. 


JOHN  B.  LEWIS  vs.  J.   EEDMAN  COXE. 

The  deed  of  a  married  woman,  executed  by  power  of  attorney,  to  which  she 
was  privately  examined,  does  not  bar  her  claim  of  dower. 

A  party  purchasing  a  title  clear  o|  incumbrances,  is  not  bound  to  accept 
one  subject  to  such  a  contingency;  nor  is  he  estopped  to  set  up  this  defect 
of  title,  though  he  did  not  object  to  it  at  the  time  of  tendering  the  deed. 

This  was  an  action  of  debt  on  a  covenant  to  convey  land.  The 
agreement  was  in  reference  to  an  exchange  of  properties;  the  plain- 
tiff being  bound  to  convey  to  the  defendant,  by  a  good  legal  title  in 
fee,  clear  of  all  incumbrances,  a  house  and  lot  in  Wilmington;  to 
deliver  him  possession  of  the  property  on  the  25th  of  March,  1851, 
and  to  pay  him  $250  in  money;  upon  which  the  defendant  covenanted 
to  convey  in  like  manner  a  farm  to  the  plaintiff. 

It  was  proved  that  the  plaintiff,  on  the  25th  of  March,  1851, 
tendered  to  the  defendant  a  deed  for  these  premises,  together  with 
the  key  of  the  house,  and  the  money  in  gold.  To  this  conveyance 
it  was  now  objected,  that  it  was  not  clear  of  incumbrances,  but  was 
subject  to  the  dower  of  Mrs.  Joshua  Gilpin. 

It  appeared  in  evidence  that  the  property  referred  to  was  conveyed 
in  1813,  by  Thomas  Gilpin,  acting  for  himself  and  Joshua  Gilpin 
and  wife,  under  a  letter  of  attorney  from  them,  regularly  executed 
and  acknowledged,  with  private  examination  of  the  wife,  before  a 
proper  magistrate  out  of  the  State.  This  the  plaintiff  contended 
would,  prior  to  1829,  be  sufficient  to  bar  her  right  of  dower;  and 
that  a  married  woman  could  by  the  common  law  of  Delaware,  that 
is,  by  the  common  law  of  England  as  modified  by  acts  of  the  colo- 
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nial  legislature  and  the  established  usage  of  the  State,  join  the 
husband  in  nialcing  a  letter  of  attorney  like  this,  for  the  conveyanto 
of  land;  and,  being  privately  examined  to  such  letter  of  attorney,  it, 
together  with  the  deed  made  in  pursuance  of  it,  would,  bar  dower. 

The  common  law  of  England  was  brought  hither  by  the  colonists, 
that  is,  so  much  of  it  as  was  suited  to  their  condition;  and  the  early 
colonial  legislature  very  soon  began  to  modify  it.  Very  early  the 
right  of  primogeniture  in  the  descent  of  estates  was  modified. 

With  regard  to  the  law  of  husband  and  wife,  the  principles  of  the 
common  law  were  adopted.  In  regard  to  dower,  the  principles  of 
the  common  law  were  soon  modified,  with  a  view  to  facilitate  the 
conveyance  of  property.  The  land  was  made  subject  to  execu- 
tion for  debt,  even  to  the  exclusion  of  the  widow's  claim  of  dower, 
whether  the  sale  was  b}'  execution  process  or  by  sales  made  by  the 
Orphans'  Court. 

In  1816,  the  principle  of  the  common  law  was  restored  so  as  to 
give  the  widow  a  preference  to  dower  over  the  debts,  except  under 
certain  circumstances,  where  the  wife  had  voluntarily  joined  in  a 
conveyance  of  the  land. 

Several  acts  of  the  legislature  were  passed  to  quiet  possession, 
and  to  supply  deficiencies  in  respect  to  the  mode  of  execution  of 
deeds  by  married  women.  The  earliest  questions  seem  to  have  been 
made  in  reference  to  deeds  by  husband  and  wife,  for  the  land  of  the 
wife.  (4  vol.,  461.)  And  in  1811,  the  necessity  of  a  private  ex- 
amination of  the  wife  to  exclude  her  dower  is  distinctly  recognized 
and  required.  (1  Del.  Laws,  144,  528;  lb..  460;  1  Com.  Digest, 
641;  1  Delaware  Laws,  220;  86,  §  4;  App.,  50;  Bac.  Ab.,  Bar. 
&  Fern.  ;  3  Uarr.  Rep.,  87;  Sugd.  Vend.,  178,  243;  18  Law  Lib., 
Atkinson  titles,  1,  183,  639,  261,  5J)0;  Bawle  on  Cov.  of  title,  430; 
2  Binn.,  341;  10  Johns.  Rep.,  265:  10  Mass.  Rep..  313;  4  Taunt. 
Rep.,  334;  1  Hen.  Blac,  279.) 

The  Court  said  they  could  find  nothing  in  any  of  the  old  statutes 
authorizing  a  married  woman,  contrary  to  the  principle  of  the  com- 
mon law,  to  execute  a  letter  of  attorney;  and  the  act  of  1811  ex- 
pressly requires  that  the  wife,  on  conveying  her  husband's  lands,  as 
well  as  her  own,  should  be  privately  examined,  in  order  to  bar  her 
dower. 

These  instruments,  executed  ])y  the  Gilpins,  both  the  letter  of 
attorney  and  the  deed,  were  subsequent  to  this  act.  They  could 
gather  nothing  from  the  act  of  1829,  to  favor  the  construction  that 
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prior  to  that  time  a  married  woman  might  execute  a  letter  of  attor- 
ney. The  expression  that  "nothing  herein  contained  shall  be  con- 
strued to  allow  a  married  woman  to  make  a  power  of  attorney,"  has 
reference  to  the  form  of  acknowledgment  prescribed  in  that  act  and 
the  provision  for  a  power  of  attorney;  and  is  designed  to  exclude 
the  conclusion  that  any  thing  therein  contained  should  imply  that  a 
married  woman  could  make  such  a  power.  Being  of  opinion,  there- 
fore, that  the  wife  of  Joshua  Gilpin  did  not  by  her  letter  of  attorney 
and  deed,  bar  her  right  of  dower;  the  title  which  the  plaintiff  offered 
was  not  "  clear  of  incumbrances,"  and  the  defendant  was  not  bound 
to  convey  the  farm  according  to  the  terms  of  the  contract. 

But  it  was  alledged  that  as  Doctor  Coxe,  or  his  counsel  were  aware 
of  this  encumbrance  at  the  time  Mr.  Lewis  tendered  the  deed,  ho 
was  bound  to  have  made  the  objection  and  disclosed  the  defect  in 
the  title  at  that  time,  or  that  he  was  estopped  or  prevented  now  from 
making  it.  This  is  called  an  estoppel  in  pais,  which  is  a  principle 
of  morals  as  well  as  law,  that  a  man  shall  not  act  so  as  to  mislead 
another,  and  induce  him  by  an  assertion  of  a  fact,  or  the  withholding 
a  statement  he  was  bound  to  make,  to  act  in  a  way  that  would  be 
prejudicial  to  himself.     (22  Com.  Law.  Rep.,  268.) 

The  Court  thought  that  was  not  this  case.  The  plaintiff  was 
bound  to  know  his  own  title,  and  had  all  the  means  of  knowledge 
that  the  defendant  had;  he  had  covenanted  to  convey  a  clear  title, 
and  he  was  therefore  bound  to  make  or  to  tender  the  deed  for  such 
a  title,  before  he  could  require  a  conveyance  of  the  defendant. 

Under  the  will  of  Thomas  Gilpin,  his  sons,  Joshua  and  Thomas, 
took  as  tenants  in  common  the  property  referred  to,  and  the  wife  of 
Joshua  Gilpin  was  dowable  out  of  it;  she  had  not  barred  herself  of 
this  right  of  dower  by  the  conveyance  to  Chandler;  and  the  plaintiff 
having  offered  only  a  title,  subject  to  this  incumbrance,  the  court 
charged  that  he  had  not  complied  with  his  obligation,  and  was, 
therefore,  not  entitled  to  recover. 

When  the  jury  returned  to  render  a  verdict,  the  plaintiff  did  not 
answer  and  was 

Nonsuited. 
Bayard  and  Bates,  for  plaintiff. 
Wales  and  Wales,  for  defendant. 


COURT  OF  ERRORS  AJ^T>  APPEALS. 
JUNE  TERM, 

1853. 


THOMAS  S.  WAPLES,  p.  b.  respondent  and  plaintiff  in  error,  vs. 
MANAEN  GUM,  who  was  defendant  below,  appellant  in  the  Sup. 
Court,  and  defendant  in  error. 

A  writ  of  error  lies  to  the  Superior  Court,  in  cases  appealed  from  Justices 

of  the  Peace. 

Writ  of  Eeror  to  the  Superior  Court  in  and  for  Sussex  county. 
Tried  at  the  June  term,  1853,  before  the  Chancellor,  Cliief  Justice 
and  Judge  Wootten. 

Mr.  Houston  moved  to  dismiss  the  writ  of  error,  on  the  ground 
that  such  writ  would  not  lie  to  review  a  judgment  of  the  Superior 
Court,  sitting  as  an  appellate  court. 

The  case  was  originally  brought  before  a  justice  of  the  peace,  and 
taken  up  by  appeal  to  the  Superior  Court. 

Mr.  Lay  ton  said,  that  though  true  it  is  that  a  writ  of  error  will 
not  lie  upon  a  writ  of  error,  yet  under  our  act  of  assembly  the  trial 
of  cases  brought  into  the  Superior  Court  by  appeal  from  a  justice, 
is  to  be  had  just  as  if  such  cases  were  originally  instituted  there. 
{Const.,  13,  6,  §  7;  Dig.,  118.) 

Mr.  Houston  replied,  that  the  jurisdiction  of  justices  of  the  peace 
was  specially  delegated,  and  there  could  be  no  appeal  from  their 
judgment,  unless  it  was  expressly  given  by  statute.  No  appellate 
jurisdiction  can  be  founded  on  this,  unless  it  be  expressly  given. 

The  Chancellor  said,  that  before  the  Constitution  of  1792,  there 
was  no  appeal  from  a  justice's  judgment.  By  that  Constitution  the 
convention  to  carry  out  the  injunction  that  "trial  by  jury  shall  be 
as  heretofore,"  gave  the  appeal  and  placed  the  case  in  the  Superior 
Court,  as  an  original  case.  And  it  is  very  proper  that  the  right  of 
appeal  shall  be  preserved,  since  the  enlargement  of  the  justice's 
jurisdiction. 
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The  other  judges  concurred  in  refusing  the  motion  to  dismiss  the 
writ  of  error. 

The  case  was  then  argued  by  Mr.  Lay  ton,  for  plaintiff  in  error; 
and  Mr.  Houston,  for  the  defendant  in  error;  and  the  judgment  be- 
low was  finally  affirmed. 

Judgment  affirmed. 

Layton,  for  plaintiff  in  error. 

Houston,  for  defendant  in  error. 


Lessee  of  J.  DOOLING  and  wife,  p.  b.,  plaintiff  in  error,  vs.  SAULS- 
BUKY  HOBBS  et  al.,  defendants. 

L.  devised  to  his  eight  grandsons,  naming  them,  all  his  lands  equally,  to  !>• 
divided  between  them,  "  and  if  either  of  them  should  die  leaving  no  issue, 
for  it  to  descend  to  the  surviving  ones,"  held  that  on  the  death  of  one  of 
the  grandsons  leaving  issue,  and  of  another  without  issue,  the  share  of  the 
latter  passed  to  the  six  surviving  grandsons,  and  not  to  the  six,  together 
with  the  issue  of  the  seventh. 

Writ  of  Error  to  the  Superior  Court  of  Sussex  county.  Tried 
at  the  June  term,  1853,  before  the  Chancellor  and  Judges  Harring- 
ton and  Wootten. 

The  case  was  this: — Thomas  Ludenham,  by  will  dated  March  27, 
1807,  [proved  March  29,  1808,]  devised  as  follows:— "I,  Thomas 
Lundenham,  do  make  and  publish  this  my  last  will  and  testament, 
as  touching  my  worldly  estate,"  &c.,  &c. 

"Item,  I  give  and  bequeath  unto  my  eight  grandsons  name- 
ly, the  sons  of  Zadock  and  Eben  Ludenham,  namely,  William, 
Silas,  John,  Hulet,  Thomas,  Joseph,  Robert  and  Zadock;  I  do 
leave  these,  my  eight  grandsons,  all  my  lands,  to  be  equally  divided 
hetween  them,  and  if  either  of  them  should  decease  leaving  no  issue 
for  it  to  descend  to  the  surviving  ones." 

He  gave  to  several  children  and  grand-children  specific  and  pecu- 
niary legacies,  and  concluded  usually  by  saying,  "and  no  more  of 
my  estate,"  or  "  he  nor  his  heirs  to  have  no  more." 

Silas  Ludenham  survived  his  grandfather  and  died  March,  1821, 
leaving  a  widow,  Gensey,  now  the  wife  of  William  N.  Coats;  and 
one  child,  Hetty,  wife  of  John  Dooling. 

The  land  devised  was  divided  in  Silas'  life  time,  and  he  got  his 
share,  or  portion  thereof. 
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Two  of  the  grand-children  named  in  the  will,  viz :  Robert  and  Jo- 
seph, died  after  the  testator,  after  Silas'  death,  and  without  issue. 

The  question  was,  whether  Hetty,  the  daughter  of  Silas,  was  en- 
titled to  any  portion  of  the  shares  of  Kobert  and  Joseph  Ludenham. 

William  died,  leaving  a  widow,  Mary,  and  five  children,  Noah, 
Eleanor,  {Hobbs,)  Henry,  Sarah  Jane,  (Pritchett)  and  John  Wesley. 

Zadock  is  dead,  since  the  suit  was  brought.  One-eighth  of  the 
land  devised  was  laid  off  to  Robert;  one-eighth  to  Joseph,  and  the 
residue  equally  divided  among  the  grandsons. 

The  question  was,  whether  Dooling  and  wife,  in  her  right,  were 
entitled  to  any  share  of  the  parts  assigned  to  Robert  and  Joseph, 
who  died  without  issue. 

Mr.  Lay  ton  contended  that  the  estate  devised  to  the  eight  grand- 
sons was  an  estate  tail  by  implication,  with  cross  remainders  in 
tail  to  each,  and  went  to  their  issue.  (Crabbe  on  Real  Property, 
§  2339;  bo  Law  Lib.,  641,  Cross  Remainders;  definition;  Cowp., 
777;  1  ^ylns.  Saund.,  185-6,  n.  6;  4:  Term  Rep.,  710;  6  Cruise 
Dig.,  294,  [4271  §  1^;  2  Preston  Ab.  of  Tit.,  78-9,  108;  6  Cruise 
Dig.,  4;]4,  298-9.  301,  304-5-6;  Cro.  EUz.,  52,  Pettiwood  vs. 
Smith . ) 

Mr.  CuIIcii  argued  that  it  was  an  an  estate  tail,  and  that  the  de- 
vise over  was  good  by  way  of  executory  devise.  (Crabbe  on  Real 
Prop.,  20,  §  978-9;  3  Term  Rep.,  143.)  But  who  is  to  take  in  case 
of  the  death  of  either  of  the  grand-children?  The  testator  says  to 
the  surviving  ones;  the  counsel  says  to  the  surviving  ones  and  the 
heirs  of  the  others  who  may  have  died.  (7  Term  Rep.,  585;  16 
Joh7is.  Rep..  381  ;  11  lb.,  337;  1  lb.,  440;  3  lb.,  21)1;  23  Wend., 
513;  2  Cowen,  332;  16  Mass.  Rep.,  240;  11  Wend.  Rep.,  260,  293, 
280;  2  Crabb,  23,  21;  52  Law  Lib.,  7;  6  Cow.  Rep.,  178;  2  Mau. 
&  Sehv.,  60:  2  Mass.  Rep.,  56;  18  Johns.  Rep.,  367;  10  lb.,  16;  2 
J  arm.  on  Wills.,  434-5,  445,  457.) 

The  survivors  are  to  take,  not  survivors  and  heirs  of  survivors. 
It  will  not  go  to  such  heirs,  for  it  is  the  will  that  it  shall  go  other- 
wise. A.  dies  without  issue;  his  share  goes  to  the  seven  others;  B. 
dies  leaving  issue;  his  part  descends  to  his  issue.  C.  dies  without 
issue;  his  share  goes  to  the  remaining  four,  and  not  to  them  and  the 
heirs  of  B.  This  would  be  to  make  B's  issue  take  as  if  B.  had  sur- 
vived C,  and  thus  violate  the  will.  There  is  no  question  arising  in 
the  cause  as  to  the  law  of  cross-remainders  by  implication. 

Mr.  Layion,  in  repl}',  insisted  that  it  was  an  estate  tail  in  the 
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eight  grand-children;  with  cross  remainders  among  the  survivors. 
Such  a  limitation  over  is  good,  by  way  of  executory  devise.  (1  and 
2  Preston's  Ah.,  78-9;  107-8-9;  6  Cruise  Dig.,  293,  [434,]  301.) 
The  remainders  are  vested  in  the  first  takers,  and  their  issue  shall 
take  the  estate  in  remainder,  as  well  as  the  particular  estate.  Thus, 
if  Silas  die,  leaving  issue;  and  Eobert  and  Joseph  then  die,  without 
issue,  their  share  shall  go,  not  to  the  five  others  only,  but  to  the 
heirs  of  Silas,  with  the  five  others.  (5  Term  Bep.,  427.) 
Judge  Wootten  delivered  the  opinion  of  the  court. 

WooTTEN,  Justice. —  Thomas  Ludenham,  by  his  last  will  and  tes- 
tament, bearing  date  the  27th  of  March,  A.  D.  1807,  and  proved  on 
the  29th  of  March,  A.  D.,  1808,  devised  as  follows,  to  wit:— "I  do 
give  and  bequeath  to  my  eight  grand-sons,  namely,  the  sons  of  Za- 
dock  and  Eben  Ludenham,  deceased,  namely^  AVilliam,  Silas,  John, 
Hulet,  Thomas,  Joseph,  Robert  and  Zadock;  I  do  leave  to  my  eight 
grandsons  all  my  land,  to  be  equally  divided  between  them;  and  if 
either  of  them  should  decease  leaving  no  issue,  for  it  to  descend  to 
the  surviving  ones." 

Silas  died  leaving  issue,  Hetty,  the  wife  of  John  Dooling,  the 
lessee  of  the  plaintiff;  afterwards  Eobert  died  without  issue,  and 
Joseph  also  subsequently  died  without  issue;  Eobert  leaving  six  of 
the  said  grandsons  to  survive  him,  and  Joseph  leaving  five  of  said 
grandsons  to  survive  him. 

The  question  presented  is,  whether  Hetty,  as  the  daughter  and 
heir-at-law  of  Silas,  is  entitled  to  any  part  of  the  share  or  propor- 
tion of  Eobert  and  Joseph,  each  of  whom  died  without  issue. 

This  proposition  necessarily  involves  the  question  as  to  what  es- 
tate the  grandsons  of  the  testator  took  in  the  devised  premises  under 
the  will,  and  also  what  interest  or  estate  passed  to  the  surviving 
ones,  and  who  were  meant  by  the  testator  as  the  surviving  ones. 

As  to  the  first  of  these  questions,  the  court  are  of  opinion  that  the 
grandsons  of  the  testator  took  an  estate  tail,  as  tenants  m  common, 
with  a  remainder  over  to  the  surviving  grandsons;  and  for  the  pur- 
poses of  this  case,  it  is  immaterial  whether  the  devise  over  is  a  fee 
tail  or  fee  simple.  The  important  question,  and  the  one  which  must 
govern  this  case,  is  to  whom  does  "  the  words  surviving  ones  "  refer?  is 
it  the  surviving  grandsons,  or  does  it  refer  to  the  surviving  grand- 
sons, and  the  issue  of  the  deceased  ones?  The  case  of  Watts  & 
Wainwright,  in  5  Term  Rep.,  427,  is  relied  upon  as  an  authority 
establishing  the  devise  over  to  the  surviving  grandsons  and  the  issue 
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of  the  deceased  ones;  but  the  principle  of  this  case  is  distinguished 
from  the  present  case,  from  the  fact  that  the  limitation  over  is  to 
the  children,  and  that  the  ultimate  limitation  is  only  to  take  effect 
upon  the  death  of  all  the  children  without  issue,  which  the  court 
held  to  include  the  issue  of  children  under  the  terms  of  the  settle- 
ment. In  this  case  the  limitation  is  to  the  surviving  ones,  referring 
doubtless  to  the  surviving  grandsons,  and  such  of  them  as  may  sur- 
vive any  one  or  more  of  those  who  may  die  without  issue. 

In  this  view  of  the  case,  on  the  death  of  Robert,  without  issue, 
leaving  six  others  of  said  grandsons  to  survive  him,  they  became 
entitled  to  his  share  by  virtue  of  the  limitation  over  in  the  event  of 
any  one  of  them  dying  without  issue;  and  on  the  death  of  Joseph, 
another  one  of  said  grandsons,  without  issue,  leaving  to  survive  him 
five  others  of  said  grandsons,  they  in  like  manner  became  entitled 
to  his  share.  Therefore,  John  Dooling  and  Hetty,  his  wife,  who 
was  the  daughter  and  heir-at-law  of  Silas,  the  grandson  who  first 
died  leaving  issue,  are  not  entitled  to  any  part  of  the  share  or  por- 
tion of  the  said  Eobert  and  Joseph.  The  judgment  of  the  court  be- 
low is  affirmed. 

Layton,  for  plaintiff  in  error. 

Cullen,  for  defendants  in  error. 


JEHU  CLENDANIEL  and  SAMUEL  XEALL,  trading  as  GLEX- 
DAXIEL  &  XEALL,  respondents  below,  appellants  vs.  AN- 
THONY G.  HASTINGS,  JOSHUA  H.  IKONS  and  BENJAMIN 
D.  BURTON. 

A  merely  formal  party  defendant  to  a  bill  in  equity,  may  be  examined  as 
a  witness  by  special  order. 

A  bcmd  executed  in  blank  cannot  be  filled  up  without  special  authority  of  the 
obligors. 

Such  authority  must  be  proved  affirmatively  to  sustain  the  bond. 

He  who  takes  such  a  bond,  has  notice  of  its  defects. 

Any  alteration,  without  the  knowledge  and  consent  of  the  obligors,  vitiates 
a  bond. 

A  bond  executed  in  blank  by  H.  and  sureties,  to  enable  him  to  raise  the 
sum  of  $300,  to  sustadn  his  credit,  was  filled  up  by  him  for  $354,  and  de- 
livered to  C.  &  N.,  in  payment  of  a  debt:  held  void  as  to  the  sureties. 

Appeal  from  the  decree  of  the  Chancellor  in  and  for  Sussex 
county.  Heard  at  the  June  term,  1853,  before  Chief  Justice  Booth 
and  Judges  Harrington,  Milligan  and  Wootten. 
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The  bill  was  filed  by  A.  G.  Hastings,  Irons  and  Burton,  against 
Clendaniel  &  Neall,  and  Kichard  F.  Hastings,  and  stated  that  the 
complainants,  to  enable  E.  F.  Hastings  to  borrow  of  a  certain  James 
Bishop  the  sum  of  (about)  $300,  on  a  credit  of  five  years,  signed  a 
blank  printed  judgment  bond,  which  they  delivered  to  H.  F.  Has- 
tings, for  that  purpose,  but  that  he,  failing  to  get  the  money  of 
Bishop,  went  to  Clendaniel  &  Neall,  to  whom  he  was  indebted,  and 
:filled  it  up,  without  the  knowledge  of  complainants,  for  $354,  the 
amount  of  an  old  debt  due  Clendaniel  &  Neall  from  Hastings  & 
Dunning,  and  that  Clendaniel  &  Neall  had  full  knowledge  of  the 
facts.  Judgments  were  afterwards  entered  on  this  bond  against  R. 
F.  Hastings  and  these  complainants  severally;  Hastings  became  in- 
solvent; and  this  bill  was  to  be  relieved  against  the  bond  thus  frau- 
dulently filled  up  and  delivered. 

R.  F.  Hastings'  answer  admitted  the  facts  (substantially)  as  stated 
in  the  bill.  Clendaniel  &  Neall  answered  that  they  knew  nothing 
of  the  signing  of  the  bond;  but  that  R.  F.  Hastings  being  indebted 
to  them  on  his  own  account,  and  as  one  of  the  firm  of  Hastings  & 
Dunning,  in  the  sum  of  $354  48,  came  to  them  with  the  blank  bond 
executed,  as  he  said,  to  enable  him  to  raise  money  to  any  amount 
not  exceeding  $800,  to  sustain  his  credit;  that  he  expected  to  get 
$500  of  a  friend  (Bishop,)  but  had  failed;  that  he  was  fully  autho- 
rized by  the  other  parties  to  fill  up  the  bond  in  any  sum  less  than 
$800,  and  to  any  person;  that  he  could  so  pass  it  off  to  his  Market 
street  creditors  for  the  amount  of  their  claims,  but  he  wanted  some 
■cash,  and  he  proposed  to  fill  up  the  bond  to  C.  &  N.  for  $500,  de- 
ducting the  debt  of  $354.  C.  &  N.  refused  to  advance  any  money 
upon  it,  but  took  the  bond  on  the  faith  of  his  representations,  for 
the  amount  of  their  debt;  and  R.  F.  Hastings  filled  it  up  accord- 
ingly. 

The  Chancellor  decreed  a  perpetual  injunction  to  stay  execution 
against  the  sureties  in  the  bond;  from  which  decree  Clendaniel  & 
Neall  appealed. 

Mr.  Layton  proposed  to  read  the  answer  of  Richard  F.  Hastings, 
to  which  Mr.  Cullen  objected;  on  the  ground  that  it  was  not  evi- 
dence against  Clendaniel  &  Neall,  co-defendants.  He  had  to  be 
njade  a  co-defendant  with  them;  but  he  has  taken  no  appeal,  and 
the  judgment  stands  against  him. 

Mr.  Layton  cited  1  Greenl.,  217,  §  178;  2  Binn.  Rep.,  154,  and 
said  that  the  answer  of  one  defendant  is  often  evidence  against  the 
VOL.  V.  52 
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others;  and  it  was  in  this  case.  Also,  that  the  answer  being  part 
of  the  record,  as  brought  up  by  the  appellants,  it  could  not  be 
severed ;  and  that  it  was  read  below. 

Mr.  Cullen  replied,  that  he  could  not  bring  up  a  part  only  of  the 
record;  that  the  answer  was  properly  read  below,  as  against  Has- 
tings himself;  but  it  could  not  be  read  against  the  co-defendants, 
for  they  had  no  opportunity  to  cross-examine  him.  The  complain- 
ants counsel  took  his  deposition  (under  the  Chancellors  order)  be- 
low; it  was  excepted  to  and  ruled  out.  If  his  deposition  was  not 
evidence,  much  less  is  his  answer. 

The  Chancellor  said  the  deposition  was  at  first  ruled  out,  but  it 
was  afterwards  admitted. 

Richard  F.  Hastings'  deposition  was  offered  and  objected  to. 

Mr.  Cullen. —  The  deposition  was  taken  without  notice.  We  had 
notice  of  the  application  to  the  Chancellor  to  examine  a  party  de- 
fendant; but  no  notice  of  the  order  or  of  the  interrogatories  or 
taking  the  deposition.  We  had  no  opportunity  to  cross-examine. 
(2  Mad.  Ch'y,  314.) 

2.  Hastings  was  directly  interested  in  the  event  of  the  suit.  If 
the  complainants  succeed  in  getting  rid  of  the  bond,  on  the  ground 
of  Hastings'  fraud,  he  would  be  liable  to  the  co-defendant;  and  if 
the  complainant's  case  is  true,  he  is  liable  to  complainants.  He 
was  also  liable  for  costs.  (1  Smitli's  Ch.  Fr.,  343;  2  Mad  Ch'y., 
314;  2  Daniels'  Ch.  Pr.,  1032.) 

3.  He  ,was  a  party  defendant,  and  could  not  be  examined,  especi- 
ally against  his  co-defendants.  His  answer  was  replied  to;  the 
cause  at  issue,  and  he  could  not  be  examined  after  that,  even  under 
an  order.     (2  Mad.  Ch'y.,  314.) 

Mr.  Saulsbury. —  It  will  be  presumed  that  the  Chancellor  duly 
granted  the  order  for  taking  the  deposition  of  one  of  the  parties; 
that  is,  upon  petition  and  affidavit. 

2.  Testimony  in  chancery  is  founded  entirely  on  the  question  of 
credibility,  and  that  rests  on  the  question  of  interest.  A  party 
may  be  examined,  as  well  as  another,  if  this  interest  does  not  dis- 
qualify him. 

Where  then  is  R.  F.  Hastings'  interest  in  this  case?  All  against 
the  party  who  examined  him.  Is  it  for  costs?  He  is  then  in- 
terested to  contradict  complainant's  case;  and  so  of  his  interest  by 
reason  of  the  liability  over.  And  if  his  interest  was  only  equal  to 
either  party,  he  would  be  qualified  to  testify. 
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Mr  Lay  ton. —  1.  E.  F.  Hastings  is  merely  a  party  for  form;  no 
decree  was  asked  against  him;  and  no  decree  is  made  against  him, 
even  for  costs.  He  was  regularly  examined  under  the  Chancellor's 
order  of  which  the  complainants  had  notice  by  the  record.  He  was 
therefore  examined  on  notice,  and  on  their  general  cross  interroga- 
tories.    (2  Mad.  Oil.,  414;  2  Daniels'  Ch.  Prac,  1038.) 

Mr  .Cullen. — The  complainants  were  Anthony  G.  Hastings,  Joshua 
H.  Irons  and  Benjamin  D.  Burton — the  respondents  Clendaniel  & 
Neall  and  Eichard  F.  Hastings.  The  decree  was  against  Clenda- 
niel &  Neall,  enjoining  them  to  stay  proceedings  on  the  bond  of 
complainants,  and  that  the  said  respondents  pay  the  costs.  This 
extended  to  E.  F.  Hastings. 

Notice  was  given  of  the  application  for  an  order  to  examine  R. 
F.  Hastings;  but  no  notice  of  the  order  being  made,  they  were 
bound  to  give  us  notice  of  the  latter,  but  not  of  the  former.  (2 
Mad.  Ch.,  41G.)  If  notice  of  the  order  to  examine  a  party  be  not 
served,  his  deposition  cannot  be  read."  It  is  true,  we  had  general 
cross  interrogatores,  and  Hastings  was  examined  on  these.  But  we 
had  no  notice  of  the  order  to  examine  a  co-defendant;  there  was  no 
list  of  witnesses;  we  could  not  anticipate  the  examination  of  a  party; 
and  could  not  therefore  propose  cross  interrogatories  to  suit  such  a 
witness. 

The  Court  admitted  the  deposition. 

A  party  who  is  a  merely  formal  party  may  be  examined  as  a  wit- 
ness by  special  order  of  the  Chancellor.  In  the  English  practice, 
notice  of  this  order  is  served  on  the  solicitor  of  the  opposite  party. 
Then  the  party  files  interrogatories  with  reference  to  the  witnesses 
named,  a  list  of  whom  is  furnished;  but  here  a  party  always  files 
them  in  ignorance  of  what  witnesses  are  to  be  examined.  It  is  true 
that  a  party  could  not  reasonably  presume  that  a  co-defendant  would 
be  examined  as  a  witness;  but  after  notice  that  application  would 
be  made  for  an  order  for  that  purpose,  he  has  at  least  as  much  no- 
tice to  shape  his  interrogatories  as  in  our  practice  he  can  have  with 
reference  to  the  witnesses.  Notice  of  this  application  was  served 
on  the  respondent's  counsel  before  the  cross  interrogatories  were 
filed,  viz:  on  the  24th  of  February.  The  commission  issued  on  the 
1st  of  March,  and  on  the  same  day  an  order  of  the  Chancellor  was 
docketed  for  examining  the  defendant  Hastings.  This  was  notice 
to  the  respondent's  solicitor;  and  the  commission  issued,  according 
to  the  entry  on  the  record,  on  the  same  day  by  reference  to  date 


412  Clendaniel  &  Neall  vs.  Hastings  et  al. 

The  deposition  was  taken  and  returned  and  exceptions  filed  to  it 
below.  If  those  exceptions  had  specified  the  want  of  notice  to 
the  order  for  taking.  Hastings'  testimony,  we  should  much  doubt 
the  propriety  of  admitting  it  as  evidence;  but  no  such  exception 
was  made  below  and  cannot  be  made  here.  The  exceptions  were 
upon  general  grounds,  founded  on  the  witnesses  position  as  a  co- 
defendant,  and  on  his  supposed  interest  in  the  cause;  but  he  was 
a  merely  formal  party,  against  whom  no  decree  was  asked,  and  none 
made,  not  even  for  the  payment  of  costs.  The  bill  was  filed  by 
the  sureties  of  this  witness  in  the  bond  to  Clendaniel  &  Neall,  to 
€njoin  proceedings  on  said  bond  against  them,  but  not  against  him; 
and  if  he  had  any  interest  it  was  against  the  party  who  called  him. 
Yet,  however  this  cause  may  result,  the  judgment  will  remain  against 
him,  and  cannot  be  affected  by  the  result. 

The  case  was  argued  in  chief  by  Mr.  Cullen,  for  the  appellants, 
and  Messrs.  Lay  ton  and  Saulshury,  for  respondents. 

The  Chancellor  assigned  the  reasons  for  his  decree. 

Joiixs,  Chancellor. —  In  this  case  the  complainants  signed  and 
sealed  as  sureties  a  printed  form  of  a  single  bill,  with  warrant  of 
attorney  to  confess  judgment,  without  filling  up  the  blanks,  either 
as  to  obligee,  sum  to  be  paid  or  time  of  payment,  or  date,  and  de- 
livered the  same  to  Eichard  F.  Hastings,  to  borrow  a  sum  of  money 
from  James  Bishop,  of  Sussex  county.  The  application  having  been 
made  by  Richard  F.  Hastings  to  Bishop,  and  he  not  having  any 
money  to  lend,  the  object  contemplated  by  the  verbal  agreement  of 
the  parties  failed,  and  the  blanks  were  not  filled  up.  Hastings  re- 
tained the  printed  form,  with  the  blanks  not  filled  up,  and  in  that 
condition  took  the  paper  to  Philadelphia,  and  there  offered  it  to 
Nathaniel  Hickman,  informing  him  of  the  purpose  for  which  it  had 
been  given,  and  stating  his  authority  to  fill  up  the  blanks,  and 
agreeing  to  fill  them  up  in  favor  of  Hickman,  provided  he  would 
advance  him  a  sum  beyond  the  amount  of  his  indebtedness.  This 
Hickman  declined,  and  stated  that  he  could  not  take  the  security 
offered,  inasmuch  as  the  blanks  had  not  been  filled  up  at  the  time 
when  it  was  signed  and  sealed  by  the  parties.  Richard  F.  Hastings 
being  also  indebted  on  his  individual  account,  and  as  a  partner  of 
Dunning,  to  Clendaniel  &  Neall,  afterwards  made  a  similar  offer 
to  them,  and  they  also  refused  to  loan  or  advance  any  money  on 
the  security  of  the  instrument;  but  agreed  to  take  the  same  in  dis- 
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charge  of  the  debts  or  amount  due  them  from  Hastings  and  the  firm 
of  Hastings  &  Dunning,  and  admit  that  they  were  informed  Has- 
tings expected  to  have  borrowed  money  from  Bishop,  but  was  dis- 
appointed; and  had  also  the  same  instrument  in  blank  as  to  the 
date,  obligee,  sum  and  time  of  payment.  Before  the  blanks  were 
filled,  the  defendant,  Clendaniel,  admits  that  he  inquired  particu- 
larly of  Hastings  as  to  his  authority  to  fill  the  blanks,  and  was 
satisfied  by  his  verbal  assurance,  and  confiding  in  such  verbal  de- 
clarations that  he  was  authorized,  he  thereupon,  on  the  blanks  being 
filled  up  by  Hastings,  accepted  from  him  the  instrument,  he  holds 
the  parties  signing  it  as  securities  for  such  a  purpose,  responsible  to 
the  firm  for  debts  antecedently  created,  and  for  whicli  they  never 
consented  to  become  sureties,  and  for  an  amount  larger  than  they 
had  agreed  to  become  liable,  in  discharge  of  a  book  account.  It  is 
conceded  by  the  transaction,  the  firm  of  Clendaniel  &  Neall  obtained 
from  the  debtor,  Kichard  F.  Hastings,  a  higher  security,  legally 
binding  him,  and  therefore  were  not  prejudiced.  But  the  complain- 
ants, under  the  circumstances  of  the  case,  consider  they  are.  entitled 
to  relief,  as  the  blank  instrument  was  in  that  condition  which  ap- 
prized the  party  accepting  it  of  its  invalidity  against  them  as  sure- 
ties. It  was  therefore  only  necessary  that  I  should  consider  whether 
the  complainants  were  liable  as  sureties.  It  is  apparent  no  money 
was  advanced  or  loan  obtained  on  their  credit,  but  on  the  contrary 
the  defendant,  Clendaniel,  expressly  declares  in  his  answer,  he  re- 
fused to  advance  one  cent.  He  knew  that  the  paper  had  been  signed 
in  blank,  to  obtain  a  loan,  refusing  to  make  such  loan. 

After  full  consideration  of  this  case,  I  can  discover  no  analogy 
to  the  decisions  of  cases  referred  to  under  the  rule  which  protects 
purchasers  without  notice  and  for  a  valuable  consideration.  Nor 
does  it  appear  that  the  parties  complainants,  by  signing  the  blank 
printed  form,  intended  to  commit  a  fraud.  They  admit  the  signa- 
tures were  made  by  them  as  sureties  to  enable  Hastings  to  obtain 
the  loan  of  money  from  Bishop,  and  this  they  had  a  right  to  do; 
and  from  the  nature  of  the  blanks  and  the  signature  being  under 
seal,  it  was  not  incumbent  on  them  to  give  notice  to  protect  third  per- 
sons from  such  a  a  paper,  when  it  was  not  negotiable.  There  was. 
enough  appearing  on  the  face  of  it,  independent  of  its  want  of  ne- 
gotiability, to  guard  against  deception  and  induce  any  person  to 
whom  application  might  be  made,  to  inquire  into  and  be  satisfied  as 
to  the  legality  and  authority  of  the  party  offering  it  as  a  security. 
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either  to  fill  up  the  blanks  or  render  it  valid  as  against  the  parties 
who  had  signed  their  names  under  seal,  leaving  the  blanks  as  to 
sum,  date  and  obligee.  It  is  evident  from  the  deposition  of  Hick- 
man, that  he  so  regarded  the  paper,  and  declined  to  loan  any  money 
on  it.  And  the  same  appears  to  have  been  the  opinion  of  Clenda- 
niel,  as  he  refused  to  take  it  as  a  security  for  any  advance  or  loan 
of  money,  as  in  his  answer  he  admits,  not  for  one  cent.  It  is  ap- 
parent that  Clendaniel  was  fully  aware  the  holder  of  the  printed 
form  in  blank,  notwithstanding  its  being  signed  and  sealed,  could 
not  fill  up  the  blanks  nor  render  it  available  against  the  complain- 
ants, unless  authorized  so  to  do;  he  therefore  questioned  Hastings 
as  to  his  authority.  This  clearly  shows  from  his  own  admission, 
that  he  was  put  upon  his  guard,  and  if  he  waived  his  right  to  the 
exhibition  of  the  requisite  and  legal  authority,  and  chose  to  confide 
in  the  verbal  assurances  of  Hastings,  he,  with  his  eyes  open,  as- 
sumed the  risque,  and  should  suffer  the  consequences  of  his  own 
imprudence,  and  of  the  fraudulent  conduct  of  Hastings. 

In  the  case  of  Baring  vs.  Shippen,  2  Burr.  Rep.,  116,  Tilghman, 
Chief  Justice  remarks :  "  who  can  say  that  the  answer  of  Cutting  is 
not  material  to  prove  fraud?  It  tends  to  prove  that  a  bond  which 
was  given  by  Mrs.  Shippen  to  Cutting,  for  the  sole  purpose  of  rais- 
ing money  for  her  use,  was  applied  by  him  to  the  purpose  not  of 
raising  money  at  all,  but  of  paying  a  debt  of  his  own.  If  Mr.  Baring 
had  applied  to  Mrs.  Shippen  before  he  took  the  assignment,  (which 
in  prudence  he  ought  to  have  done)  he  would  have  found  at  once  that 
Cutting  was  acting  a  fraudulent  part,  and  the  mischief  would  have 
been  prevented;  not  having  done  so,  he  took  the  assignment  at  his 
peril,  and  has  no  right  to  complain  of  the  defence  set  up  against 
him."  In  the  same  case  Yates,  J.,  says :  "  the  general  matter  con- 
tained in  the  answer  or  depositions  of  Jno.  Brown  Cutting  (the  as- 
signor) might  well  be  given  in  evidence.  They  tended  to  avoid  the 
bond,  by  showing  it  was  made  use  of  for  a  very  different  purpose, 
from  that  for  which  the  deed  was  executed  by  the  defendant.  It  is 
clearly  settled  that  an  obligation  in  the  hands  of  an  assignee,  is 
subject  to  all  the  equity  which  could  have  prevailed  against  the 
original  obligee."  If  then  a  bond  executed  by  A.  to  B.,  for  the 
purpose  of  raising  money  on  it  by  B.,  as  the  agent  of  A.,  being  as- 
signed by  B.,  in  payment  of  the  debt  of  B.,  cannot  be  valid  against 
A,,  by  the  assignee;  because  applied  to  a  purpose  different  from 
what  was  intended  by  the  obligor.     It  would  appear  conclusively  to 
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follow,  that  a  printed  form  of  a  single  bill,  signed  and  sealed  by 
persons  as  sureties,  blank  as  to  obligee,  sum  and  date,  for  the  pur- 
pose of  enabling  the  principal  to  borrow  money  from  a  particular 
person,  when  applied  by  such  person  in  payment  of  a  pre-existing 
debt  due  to  a  different  person,  cannot  by  such  obligee  be  enforced 
against  the  sureties.  It  would  be  the  duty  of  the  person  to  whom 
such  an  imperfect  instrument  was  offered,  to  inform  himself  before 
accepting  thereof.  But  when  by  the  answer  of  the  obligee  and  the 
answer  and  deposition  of  the  principal,  it  is  conceded  and  proved 
that  the  obligee  was  aware  of  the  purpose  for  which  the  blank  in- 
strument was  originally  signed  and  sealed  in  blank,  and  had  refused 
to  advance  one  cent  on  the  credit  thereof,  the  subsequent  acceptance 
thereof  for  a  different  purpose,  and  filling  the  blanks  for  such  pur- 
pose and  larger  amounts,  cannot  avail  the  party  thus  acting,  as 
against  the  complainants.  They  had  agreed  to  become  sureties 
for  a  very  different  object  and  amount,  and  never  contemplated  be- 
coming sureties  for  any  of  the  existing  debts  of  Hastings,  nor  for 
the  amount  or  sum  inserted;  who,  by  executing  and  delivering  the 
single  bill  to  the  firm  of  Clendaniel  &  Neall,  bound  himself  and 
no  one  else.  Hence  I  consider,  under  the  circumstances  of  this 
case,  that  the  transaction  as  against  the  sureties  was  fraudulent,  and 
that  they  were  entitled  to  relief,  and  therefore  decreed  that  the  de- 
fendants, Clendaniel  &  Xeall,  should  be  perpetually  enjoined  from 
any  further  proceedings  at  law  to  collect  the  debt  due  from  Hastings 
from  the  complainants,  Anthony  G.  Hastings,  Benjamin  D.  Burton 
and  Henry  Hickman,  administrator  of  Joshua  H.  Irons,  or  either  of 
them,  by  virtue  of  the  said  single  bill,  or  the  judgments  entered 
thereon  against  the  said  complainant,  or  the  execution  process 
issued  upon  said  judgments;  and  that  the  defendants  should  pay 
costs. 

By  the  Court. —  The  complainants  are  properly  in  this  court,  on 
the  ground  of  fraud.  The  allegation  of  the  bill  is  not  merely  a  de- 
nial of  the  bond,  as  the  deed  of  complainants,  but  it  charges 
fraud  and  collusion  between  Eiehard  F.  Hastings  and  the  other  re- 
spondents, in  filling  up  and  using  the  bond  for  other  jmrposes  than 
those  for  which  it  was  executed.  Their  case  is,  that  they  executed 
the  bond  in  blank  form,  for  the  purpose  of  enabling  E.  F.  Hastings 
to  procure  the  sum  of  $300  by  way  of  loan,  from  James  Bishop,  on 
a  long  credit;  and  that,  failing  in  this,  he,  without  their  knowledge 
or  consent,  filled  it  up  to  the  respondents  for  a  larger  sum,  on  a 
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short  credit^  and  in  payment  of  an  old  debt  due  from  himself  indi- 
vidually, and  another  firm,  of  which  he  had  been  a  member. 

Without  particular  reference  to  the  proof  to  examine  how  far  this 
case  is  sustained  in  reference  to  the  fraud,  it  may  be  decided  on  a 
general  principle  which  avoids  this  bond  as  to  the  sureties.  When 
a  person  taJces  a  bond  executed  in  blank,  he  is  bound  to  inquire  of 
the  authority  to  fill  up  and  deliver  it.  Such  a  paper  is  not  a  nego- 
ciable  instrument;  it  is  a  deed  which  has  effect  only  on  delivery, 
and  no  delivery  could  be  without  the  express  assent  and  authority 
of  the  obligor.  That  authority  must  be  proved  or  the  bond  is  a 
nullity.  The  execution  of  the  bond  in  blank  does  not  import  an 
authority  in  the  holder  to  fill  it  up  and  deliver  it  at  pleasure;  on 
the  contrary,  this  circumstance  is  enough  to  put  every  one  on  his 
guard  against  taking  it,  without  express  reference  to  the  obligors. 
If  filled  up  at  the  execution,  the  slightest  alteration  by  a  party  in- 
terested, without  such  reference,  and  consent  of  the  obligor,  would 
avoid  the  bond;  and,  a  fortiori,  when  the  entire  filling  up  and  de- 
livery are  without  such  reference  and  consent. 

Whether  Eichard  F.  Hastings  misrepresented  his  authority  to 
Clendaniel  &  Neall  or  not,  they  were  bound  to  know  that  this  deed  of 
the  sureties  could  not  be  filled  up  and  delivered  to  them  upon  terms 
differing,  even  by  the  admissions  of  the  answer,  from  what  they 
knew  was  its  original  object,  without  the  express  authority  of  the 
sureties.  And  that  they,  as  well  as  Mr.  Hickman,  did  know  this, 
is  apparent  from  their  refusal  to  advance  any  thing  upon  it  as  secu- 
rity. They  took  it  merely  to  secure  old  debts,  and  were  placed  in 
no  worse  condition  as  to  them,  whether  the  bond  is  good  against  the 
sureties  or  not.  It  secured  them  a  judgment  against  K.  F.  Has- 
tings, for  their  back  debt. 

It  is  the  unanimous  opinion  of  the  court  that  the  decree  of  the 
Chancellor  be  affirmed,  with  costs. 

Mr.  Cullen,  for  appellants. 

Messrs.  Lay  ton  and  Saulsbury,  for  respondents. 
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THOMAS  KEMP  vs.  JOSEPH  DOWNHAM. 

A  husband  is  liable  for  necessaries  furnished  his  wife,  living  separate  from 

him  by  his  own  fault. 
If  the  separation  be  voluntary,  though  caused  by  the  husband's  misconduct, 

he  is  not  liable,  if  he  pay  her  a  suitable  allowance  of  which  the  party 

trusting  her  has  notice,  or  the  means  of  knowledge. 
A  wife,  though  separated  by  partial  divorce,  cannot  be  a  witness  against  her 

husband. 

This  was  an  action  of  assumpsit  against  a  husband,  for  necessa- 
ries furnished  his  wife,  who  was  living  separate  from  him. 

The  defendant's  wife,  (now  divorced  a  mensa  et  thoro,)  was  offer- 
ed as  a  witness,  and  objected  to.  (2  Stark.  Ev.,  402;  Bishop  Mar. 
d:  Viv.,  673;  1  Hill's  Rep.,  63.) 

The  plaintiff  proved  conduct  of  the  husband  which  made  it  neces- 
sary for  the  wife  to  leave  him;  and  a  separation  by  mutual  agree- 
ment; and  that  the  articles  of  food  and  clothing  were  furnished  her 
while  thus  living  separate. 

The  defence  admitted  the  liability  of  a  husband  for  necessaries 
furnished  his  wife  in  a  state  of  separation,  unless  he  had  made  a 
provision  for  her  support  and  paid  it;  but  insisted  that  knowledge 
of  this  separate  allowance  need  not  be  traced  to  the  party  who 
trusted  her.     (3  Mees.  &  Welsh.,  481.) 

Proof  was  offered  of  the  separation  of  Downham  and  his  wife  by 
mutual  agreement.  The  agreement  was  by  parol.  The  wife  re- 
moved with  her  goods;  and  the  question  was  asked  what  the  parties 
said  at  the  time,  in  reference  to  the  terms  of  separation.  This  was 
objected  to,  on  the  ground  that  the  wife  could  not  be  a,  witness 
against  the  husband,  and  the  declarations  of  the  husband  could  not 
be  given  in  evidence  for  himself.  The  conversation  at  the  time  of 
separation  was  admitted  to  prove  its  terms. 

The  witness  proved  a  division  of  the  furniture,  and  the  posses- 
sion by  the  wife,  of  a  considerable  sum  of  money,  shortly  after  the 
separation.  The  separation  took  place  by  mutual  agreement,  but 
was  occasioned  by  the  cruelty  of  the  husband. 

The  case  was  argued  to  the  jury  by  Fisher,  for  plaintiff,  and 
Smithers,  for  the  defendant. 

Booth,  Chief  Justice : —  If  a  husband,  from  cruelty,  whether 
by  personal  violence,  or  by  bringing  a  mistress  into  his  house,  oblige 
the  wife  to  leave  him  and  to  live  separately;  he  sends  her  abroad 
with  credit  for  her  maintenance,  and  any  one  who  trusts  her  for  ne- 
cessaries, may  recover  the  price  of  them. 
VOL.  V.  53 
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2.  In  case  of  voluntary  separation,  if  the  husband  settle  a  sepa- 
rate maintenance  on  the  wife,  and  pay  it,  he  is  not  liable  for  ne- 
cessaries furnished  his  wife  by  any  one  who  had  notice,  or  means 
of  knowledge  of  the  separate  provision. 

The  questions  then  were — 1.  Whether  the  husband  turned  his 
wife  away;  if  so,  he  was  liable  in  this  action;  2.  whether  the  sepa- 
ration was  voluntary  and  by  mutual  agreement;  if  so,  was  there  an 
adequate  separate  allowance  made  and  paid,  and  had  the  plaintiff 
notice  of  this;  if  so,  the  plaintiff  could  not  recover.  And  this  no- 
tice might  be  inferred  from  circumstances.  {Ros.  Civ.  Ev.,  214;  3 
Esp.  Rep.,  350;  1  Lord  Raym.,  444.) 

The  plaintiff  had  a  verdict. 

Fisher,  for  plaintiff. 

Smiihers,  for  the  defendant. 


FARMERS'  BANK  vs.   HEXRY  COLE. 
EUXITY  GRAY  vs.  HEXRY  COLE. 

Communications   between  husband  and  wife  are    privileged,   even   after   the 

husband's  death. 
Money  due  for  use  and  occupation  is  not  to  be  preferi-ed,  as  rent,  to  execution 

process,  in  the  application  of  sales. 

The  defendant's  goods  were  sold  on  execution  process,  and  the 
proceeds  brought  into  court. 

The  amount  was  claimed  by  Mrs.  Gray,  as  landlord,  and  by  the 
Bank,  as  execution  creditor. 

Mr.  Fisher  proposed  to  prove  by  Susan  Cole,  the  widow  of  Hen- 
ry Cole,  that  the  deceased  up  to  his  death,  resided  in  the  house  of 
Mrs.  Gray,  under  an  agreement  to  pay  rent,  as  she  was  informed 
by  her  husband. 

This  was  objected  to  by  Mr.  Saulshury,  for  the  Bank.  He  said 
it  was  a  privileged  communication,  which,  from  policy,  the  wife  is 
not  allowed  to  divulge,  even  after  her  husband's  death.  (1  Oreenl. 
Ev.,  §  34,  8.) 

Mr.  Fisher  insisted,  that  it  was  not  a  privileged  communication, 
because — 1.  The  estate  of  Henry  Cole  was  not  iaterested  in  the 
question,  as  it  was  a  controversy  between  creditors,  and  the  estate 
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had  no  interest  which  party  received  it;  and,  2.  If  Henry  Cole  was 
interested,  he  might  be  called  to  testify  against  his  interest,  if  the 
party  chose  to  risk  his  testimony,  and  his  declarations  to  the  wife 
rested  on  the  same  footing.     (1  PhilL  Ev.,  70;  1  Hill's  Rep.,  63.) 

By  the  Court. —  Communications  between  husband  and  wife  are 
regarded  as  confidential  and  privileged,  whenever  brought  in  to 
charge  the  husband,  either  during  his  life,  or  his  estate  after  his 
death.  Though  the  husband,  if  alive,  might  charge  himself  by  his 
own  admissions  in  evidence  by  himself,  or  proved  by  another,  policy 
protects  him  from  such  proof  by  the  wife.  If  the  witness  has  any 
knowledge  of  the  relation  of  landlord  and  tenant,  derived  from  any 
other  source  than  the  husband,  she  may  prove  it;  but  she  will  not 
be  allowed  to  disclose  the  communications  of  her  husband  to  her. 

Proof  was  then  offered  of  the  occupation,  and  rental  value  of  the 
house;  to  which, 

Mr.  SauUbury  ol)jected,  on  the  ground  that  the  claim  of  the 
landlord  for  rent  out  of  proceeds  of  sale  by  execution,  can  be  allowed 
only  of  such  rent  as  could  be  destrained  for,  namely,  money  rent, 
or  rent  by  shares  reduced  to  a  certainty.  Compensation  for  use 
and  occupation  cannot  be  so  deducted. 

The  Court  were  of  this  opinion;  and  awarded  the  money  to  the 
execution  creditor. 

Saulshury,  for  the  execution  creditor. 

Fisher,  for  the  landlord. 


JAMES  M.  JOHNS,  garnishee  of  HEXKY  THOMAS  vs.  JOHN 

ALLEN. 

Money  of  a  client  cannot  be  attached  in  the  hands  of  hia  attorney  in  court. 

At  the  instance,  and  with  the  consent  of  James  M.  Johns,  an  at- 
torney of  this  court,  a  rule  was  laid  on  him  to  show  cause  why  the 
sum  of  $53  70  in  his  hands,  as  the  attorney  of  Henry  Thomas,  should 
not  be  paid  over. 

Mr.  Johns  stated  upon  affidavit,  that  the  money  had  been  paid  to 
him,  as  the  attorney  of  Thomas,  in  a  suit  which  resulted  in  a  refer- 
ence, award  and  judgment  against  Edward  Sheppard,  administrator 
of  John  Miles,  deceased.     That  since  the  money  was  so  received  by 
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him,  an  attachment  had  been  laid  in  his  hands,  from  a  justice  of  the 
peace,  at  the  suit  of  John  Allen,  against  Henry  Thomas,  requiring 
him  to  appear  and  answer  as  the  garnishee  of  said  Thomas. 

The  question  was,  whether  the  said  fund  was  liable  to  be  attached 
in  the  hands  of  the  attorney.     {Dough  Rep.,  269.) 

Mr.  T.  F.  Bayard  argued — 1.  An  attachment  will  not  lie  against 
a  mere  trustee.  (Plunkeit  vs.  Le  Huratj,  4  Uarr.  Rep.,  436.)  An 
attorney  is  to  be  regarded  as  the  trustee  of  his  client,  and  monies 
collected  by  him,  are  to  be  considered  as  subject  to  a  resulting  trust 
for  the  use  of  the  client. 

2.  Can  an  officer  of  the  Superior  Court  be  compelled  to  answer, 
under  oath,  to  an  attachment,  for  property  received  by  him  under 
an  order  of  court,  and  as  an  officer  thereof?  Money  paid  into  the 
hands  of  an  officer  of  the  court  is  subject  to  its  order,  which  may  be 
made  even  after  an  attachment  taken  before  a  justice  of  the  peace; 
and  the  jurisdiction  and  authority  of  this  court  are  paramount  and 
summary.     (3  Serg.  on  For.  Att.,  98.) 

3.  By  the  implication  from  the  text  of  Judge  Sargent,  it  seems 
most  decidedly  to  have  been  his  opinion,  that  it  was  necessary  for 
the  money  to  pass  out  of  the  hands  of  the  attorney,  before  it  can  be 
attached. 

It  is  competent  for  this  court  to  make  such  rules  in  relation  to 
their  own  officers,  as  shall  seem  to  be  demanded  by  public  policy 
and  convenience,  and  in  accordance  with  the  general  spirit  of  law 
and  equity.  It  will  lead  to  great  inconvenience,  if  attorneys  of 
this  court,  into  whose  hands  monies  are  every  day  paid  for  the  use 
of  their  clients  and  other  trust  purposes,  are  to  be  compelled  to  an- 
swer to  attachments  issued  by  justices  of  the  peace  from  all  parts 
of  the  county,  even  in  conflict  with  the  orders  of,  and  necessary  at- 
tendance upon  this  court. 

4.  Can  an  attorney,  an  officer  of  this  court,  be  compelled  to  an- 
swer under  oath,  and  disclose  facts  relating  to  his  client's  affairs, 
without  conflict  with  the  rule  relating  to  the  exclusion  of  confidental 
communications  between  counsel  and  client. 

The  Court,  after  consideration,  but  without  delivering  an  opinion, 
made  the  rule  absolute. 
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JOHN  W.  DUBREE,  d.  b.  app't.  vs.  JOSHUA  PUSEY,  p.  b.  resp't. 

Rule  narr.  on  a  plaintiff,  against  whom  there  urere  too  returns  of  non  est 

inventus. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  in  an  action 
of  assumpsit. 

Mr.  Patterson  moved  in  this  case  for  a  rule  on  the  plaintiff  to  file 
his  narr.  by  Thursday  of  next  week.  He  had  issued  two  citations, 
and  had  two  returns  of  non  est  inventus.  He  revived  the  question 
started  in  Jeans  vs.  Milford,  3  Uarr.  Rep.,  48,  as  to  the  mode  of 
proceeding  where  the  plaintiff  below  will  not  appear  to  the  appeal. 

He  said  that  in  many  other  cases  the  court  had  held  two  returns  of 
*'  nihil "  or  of  "  non  est,"  as  equivalent  to  a  citation;  and  some  such 
rule  was  necessary  in  this  case,  to  proceed  in  the  appeal.  The  law 
secures  the  right  of  appeal  to  a  defendant,  which  would  be  inopera- 
tive, unless  there  can  be  a  mode  of  compelling  the  plaintiff  to  ap- 
pear to  the  appeal. 

The  Court  laid  the  rule  as  prayed,  that  the  plaintiff  declare  by 
Thursday  next,  or  judgment  of  non  pros.,  treating  him  as  cite'd. 

Patterson,  for  defendant. 


MAYOR,  &c.,OF  WILMINGTON  vs.  JOHN  HEDGES  and  JOHN 

McCLUNG. 

The  rule  for  affidavit  of  defence,  ui»der  Code,  2305,  applies  to  the  case  of  an 
indorser  of  a  promissory  note. 

The  action  was  against  the  defendants,  as  indorsers  of  Joseph  S. 
Hedges,  on  a  promissory  note  drawn  by  him,  in  favor  of  defendants, 
and  endorsed  by  them  to  plaintiffs,  a  copy  of  which  was  filed,  and 
affidavit  made  under  section  4,  Code,  377. 

Mr.  L.  Waies,  for  plaintiff,  moved  for  judgment  by  default  at  the 
return  of  the  process,  for  want  of  an  affidavit  of  defence. 

Mr.  Gordon  objected  that  this  was  not  an  action  on  the  note,  but 
to  charge  the  defendants  on  their  guaranty  of  endorsement,  which 
was  the  cause  of  action  as  to  them;  and  that,  therefore,  the  case 
did  not  come  within  the  provisions  of  the  Code,  authorizing  summary 
judgments. 
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The  Court  thought  otherwise,  and  ordered  the  judgment  as  moved; 
but  Mr.  Gordon  then  objected  that  the  affidavit  was  made  by  the 
treasurer  of  the  city  corporation,  and  there  was  no  provision  in  the 
law  that  this  officer  should  swear  in  this  respect  for  the  corporation. 
The  court  assented  to  this;  but  said  they  would  correct  it  by  the 
general  rules,  which  they  were  about  to  establish  under  authority  of 
law. 

Judgment  refused  for  want  of  an  affidavit. 

Wales,  for  plaintiff. 

Gordon,  for  defendant. 


MOSES  JANNEY  vs.  JAMES  R.  WIER. 

On  attachment  for  rent,  on  affidavit  that  the  tenant  is  about  to  remove,  so 
as  to  defeat  a  distress,  the  court  will  not  quash  the  attachment  for  want 
of  sufficient  grounds,  but  will  refuse  costs. 

Attachment  for  rent,  under  Code,  428,  on  affidavit  of  a  land- 
lord, (Janney)  that  he  had  rented  his  farm  to  Wier  for  $275  per 
year,  and  from  the  tenant  reducing  his  stock  and  other  acts,  the 
landlord  believed  he  meant  to  remove  his  property,  so  as  to  defeat 
a  distress  for  rent. 

On  motion  of  Mr.  Patterson,  and  affidavit  filed  denying  plaintiff's 
affidavit,  rule  on  the  landlord  to  show  cause  why  the  writ  of  attach- 
ment should  not  be  quashed. 

Mr.  Wolfe  objected  to  the  proceeding  to  quash  the  attachment, 
as  the  Code  provided  a  remedy,  where  the  tenant  denies  the  demand 
of  rent,  as  well  as  in  respect  to  costs,  where  there  was  not  sufficient 
ground  for  the  complaint.  {Code,  428.)  He  agreed,  however,  to 
examine  witnesses,  subject,  &c. 

Mr.  Wolfe  referred  to  3  Harr.  Rep.,  493,  Gruhh  vs.  Pyle;  4  Ih., 
382,  Wright  vs.  ilobson;  Code,  428;  §  52,  56,  58,  p.  371,  §  14. 

The  Court  said  there  was  no  provision  in  the  law  authorizing  a 
setting  aside  of  the  attachment,  becaiise  the  grounds  of  taking  it 
were  not  followed  up  by  proof  satisfactory  to  the  court,  that  the 
tenant  was  about  to  remove  his  goods.  But  in  regard  to  costs,  they 
had  equitable  powers;  and,  as  they  considered  in  this  case  that  ther^ 
was  not  sufficient  ground  for  the  attachment,  they  directed  the  land- 
lord to  pay  the  costs. 
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Mr.  Wolfe  suggested  that  the  bond  taken  in  this  case  was  not  to 
the  landlord,  for  the  payment  of  rent,  but  to  the  sheriff  for  the  forth- 
coming of  the  goods;  and  he  wanted  better  security;  which  the  court 
ordered. 

Patterson,  for  plaintiiT. 

Wolfe,  for  defendant. 


HEXKY   S.   McCOMBS   vs.   SAMUEL  G.  CHANDLER,   Sheriff. 

A  new  trial  will  not  be  granted  for  after  disco\-ered  testimony,  which  by  due 
diligence  might  have  been  discovered  before  the  trial. 

Such  evidence  must  be  shown  to  be  important,  and  must,  therefore  be  dis- 
closed. 

A  juror  will  not  be  allowed  to  deny  the  fact  of  his  having  agreed  to  a  ver- 
dict rendered. 

Replevin.  Trial  and  verdict  for  plaintiff,  on  a  plea  of  property 
in  defendant,  and  property  in  A.  C.  Walker. 

Motion  for  a  rule  to  show  cause  why  a  new  trial  should  not  be 
liad,  on  the  following  grounds,  supported  by  affidavits: — 1.  The  ju- 
rors did  not  agree  on  a  verdict.  2.  The  discovery  of  important  tes- 
timony since  the  trial. 

The  defendant  presented  an  affidavit  of  one  of  the  jurors,  the 
foreman,  that  he  did  not  agree  to  the  verdict,  and  did  not  answer 
when  polled.  Also,  the  affidavit  of  Bradley,  the  defendant  in  in- 
terest, that  he  had  discovered  important  testimony,  namely,  a  re- 
ceipt of  H.  S.  McCombs,  to  A.  C.  Walker;  and  the  affidavit  of  the 
same  person,  that  he  had  discovered,  since  the  trial,  other  important 
testimony,  without  specifying  it. 

He  also  offered  the  affidavit  of  Mr.  Wolfe,  one  of  the  counsel, 
that  he  had  never  heard  of  the  receipt  until  after  the  verdict. 

Messrs.  Rogers  and  Patterson  objected  to  the  affidavit  of  the  ju- 
ror; and  to  the  affidavit  of  counsel;  to  the  relevancy  of  the  receipt; 
to  the  sufficiency  of  Bradley's  affidavits;  that  they  pointed  to  A.  C. 
Walker,  as  the  person  from  whom  they  had  acquired  the  knowledge 
of  the  evidence,  and  he,  having  been  examined  as  a  witness,  the 
party  was  bound  to  have  put  questions  to  him  which  would  have 
brought  out  the  evidence.  The  after  discovery  of  testimony  is  not 
in  itself  sufficient  for  a  new  trial,  but  it  must  be  shown  not  to  have 
been   in  the  power  of  the  party  to  discover  it;  and  the  affidavits 
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of  after  discovered  testimony  were  not  made   by  a  party  in  the 
cause;  Bradley's  interest  not  being  shown. 

Messrs.  Wolfe  and  Wales  contended: — That  the  affidavit  of  a 
juror  was  competent,  as  to  a  fact  not  occurring  in  the  jury  room, 
but  in  public;  not  relating  to  the  framing  of  a  verdict,  but  to  the 
fact  of  rendering  a  verdict;  because,  after  consenting  to  a  verdict  in 
the  jury  room,  it  is  competent  for  any  juror  to  refuse  to  answer 
affirmatively  to  that  verdict  when  polled:  that  in  regard  to  the  affi- 
davit of  after  discovered  testimony,  it  could  not  come  from  the 
nominal  defendant,  the  late  sheriff,  who  had  no  concern  with  the 
case,  but  might  be  made  by  any  person  who  could  lay  a  probable 
ground  to  suppose  that  the  real  defendant  did  not  know  of  the  evi- 
dence. 

The  Court  refused  the  rule.  They  would  not  allow  a  juror  to 
deny  his  verdict  rendered  in  court  in  such  way  as  to  imply  his  as- 
sent, even  if  it  was  not  expressed,  as  the  record  says  it  was.  It 
was  the  duty  of  the  juror  to  express  his  dissent  to  the  verdict,  if  he 
did  not  agree  to  it. 

In  regard  to  after  discovered  evidence,  it  must  be  shown  to  be 
not  only  important,  but  that  it  was  not  in  the  party's  power  to  have 
discovered  it,  by  reasonable  diligence,  before  the  trial. 

Wolfe  and  Wales,  for  plaintiff. 

Rogers  and  Patterson,  for  defendant. 


SUPERIOR  COURT. 

SPRING  SESSIONS, 
1854. 


:i^AN'CY  CONOWAY  and  LEVIX  COXOWAY,  Administrators  of 
ISAAC  CONOWAY,  deceased,  d.  b.,  app'ts.  vs.  SARAH  E. 
SPICER,  Adm'x.  of  THEOPHILUS  SPICER,  p.  b.,  resp't. 

An  acknowledgment  of  liability  of  the  estate  to  pay  a  debt,  made  by  one 

of  several  administrators,  will  not  remove  the  bar  of  limitation. 
Oharges  for  sawing  lumber  are  proper  book  charges. 

This  was  an  appeal  (tried  at  the  spring  term,  1854,)  from  the 
judgment  of  a  justice  of  the  peace  in  Sussex  county,  in  an  action  of 
assumpsit. 

The  plaintiff  declared  for  goods  sold  and  delivered,  and  for  work 
and  labor,  with  a  count  on  an  account  stated.  The  pleas  were  the 
general  issue  and  limitation. 

The  plaintiff  proved  a  book  account,  on  the  books  of  Theophilu8 
Spicer  for  sawing  lumber,  in  the  years  1844,  1846  and  1847,  by 
Isaac  Conoway,  amounting  to  $33  16. 

Mr.  Cullen  objected  to  the  book  as  evidence  of  the  claim,  because 
it  was  not  the  subject  of  a  book  charge;  but  the  court  over-ruled  the 
objection. 

The  plaintiff  proved  that  in  1851,  an  agent  of  the  administratrix 
of  Theophilus  Spicer  called  on  the  administrators  of  Isaac  Conoway, 
with  a  view  to  the  settlement  of  their  accounts;  that  they  went  over 
the  several  items  of  claim,  both  for  sawing  in  the  life  time  of  Spi- 
cer and  since  his  death;  that  there  was  no  objection  made  to  the 
items  of  the  account;  and  when  they  were  summed  up.  Levin  Cono- 
way, one  of  the  administrators,  admitted  that  Isaac  Conoway's 
VOL.  V.  54 
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estate  was  indebted  to  the  plaintiffs  for  sawing;  but  said  it  must  be 
settled  by  the  law.  No  admission  was  proved  by  Nancy  Conoway, 
the  other  administrator;  nor  was  it  distinctly  proved  that  she  was 
present  and  within  hearing  at  the  time  this  admission  was  made  by 
her  co-administrator. 

The  plaintiff  relied  on  this  admission  as  taking  the  case  out  of  the 
act  of  limitation. 

There  was  some  evidence  on  the  part  of  the  defendants  that  Isaac 
Conoway  had  sold  lumber  sawed  by  him  for  Spicer,  and  by  Spicer's 
authority,  amounting  to  $90;  but  it  was  proved  in  reply  that  the 
purchaser  had  not  paid  for  it. 

Mr.  Cullen  contended — 1.  That  the  admission  was  not  sufficient 
to  take  the  case  out  of  the  act  of  limitation,  as  a  promise  to  pay 
could  not  be  inferred  from  it;  and  2.  that  an  express  admission  by 
one  of  two  administrators,  would  not  bind  the  estate;  but  it  must  be 
by  all  the  administrators.  He  cited  2  Wms.  Ex'rs..  1196;  9  Com. 
Law  Rep.,  20;  Ibid,  12;  5  Wend.  Rep.,  558,  561;  14  lb.,  90,  97; 
4  Cowen  Hep.,  493. 

Mr.  Saulsbury  contra. 

2'he  Court  charged  the  jury  that  an  express  promise  to  pay  the 
debt  was  not  necessary  to  revive  a  debt  barred  by  limitation,  in 
case  of  an  administrator,  more  than  in  any  other  case;  but  there 
must  be  a  distinct  acknowledgment  or  recognition  6i  an  existing 
debt,  such  as  admits  an  obligation  on  the  part  of  the  estate,  and  in- 
volves an  implied  promise  to  pay  it,  founded  on  such  recognized  ob- 
ligation; and  that  this  acknowledgment  must  be  by  all  the  adminis- 
trators, or  by  one  acting  for  and  by  the  authority  of  the  others; 
and  left  it  to  the  jury  to  say,  whether,  on  the  proof,  they  believed 
that  the  admission  here  relied  on  was  made  by  both  the  administra- 
tors. The  reason  was,  that  the  declaration  counted  on  a  debt  due 
from  the  estate  and  an  implied  promise  by  both  the  administrators 
to  pay  it,  which  was  not  proved  by  the  admission  of  only  one  of  the 
administrators.  (4  Harr.  Rep.,  372,  Chambers  vs.  Fennemore's 
adm'rs.,  and  the  cases  there  cited.) 

The  jury  found  for  the  plaintiff,  $36  54,  and  the  court  refused  a 
rule  to  set  aside  the  verdict. 

Cullen  and  Cullen,  for  plaintiff. 

Saulsbury,  for  defendants. 
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JOHN  CAMPBELL    vs.   ELISHA  CAREY. 

On  a  scire  faoias  there  must  be  proof  of  the  original  judgment. 
A  judgment  is  presumed  to  be  paid  after  twenty  years,  unless,  &c. 
A  return  of  "  levied  to  the  amount,"  is  a  payment,  unless  the  levy  be  other- 
wise disposed  of. 

Certiokaki  to  Justice  Shockley. 

The  suit  was  docketed  as  an  "  action  on  an  execution  on  the 
docket  of  George  Clendaniel,  Esq.  Date  of  judgment  entered  by 
S.  Hurt,  Esq.,  24th  of  May,  1828.  1852,  July  1,  scire  facias  issued 
to  Constable  White,  returned  "made  known  July  8,  1852."  The 
defendant  appeared  and  failed  to  show  cause  why  execution  should 
not  be  had  against  him,  judgment  rendered  for  $8  91  and  costs  50 
cents.  Execution  issued,  with  clause  of  attachment,  and  John  Jones 
summoned  as  garnishee;  on  whose  answer  judgment  was  rendered 
against  him  7th  January,  1853,  for  $11  00." 

Justice  Shockley  also  returned  that  the  judgment  docket  of  S. 
Hurt,  Esq.,  had  never  been  in  his  possession;  that  neither  judg- 
ment, nor  execution  could  be  found;  and  the  scire  facias  was  issued 
on  the  docket  entry  of  the  execution,  dated  May  24,  1828.  The 
next  entry  was  of  an  alias  execution,  issued  July  14,  1834;  the 
execution  not  found.  April  24,  1834,  venditioni  issued,  returned 
"  property  levied  on  and  appraised  to  $95,  and  remaining  unsold 
5th  September,  1835."  April  29,  1839,  alias  execution  attachment 
issued;  and  returned  "no  levy  for  want  of  goods."  [This  execu- 
tion was  not  found.]  May  4,  1840,  alias  execution  attachment 
issued  and  returned  "  property  sold  and  bid  off  by  the  plaintiff,  John 
Campbell,  Esq,"  September  23,  1840.  [This  execution  was  not 
found.] 

The  exceptions  were — 1.  That  there  was  no  proof  of  any  judg- 
ment upon  which  the  scire  facias  issued.  2.  If  there  was  any 
such  judgment,  it  was  recovered  on  the  24th  of  May,  1828,  and 
the  scire  facias  was  issued  upon  it  more  than  twenty-four  years 
after,  without  any  affidavit  that  it  had  not  been  paid,  and  after  it 
was  presumed  by  law  to  have  been  paid.  3.  That  the  said  judg- 
ment was  paid  by  the  execution  process  issued  thereon,  and  the  re- 
turns thereto,  viz:  by  a  levy  to  the  amount  of  $95;  and  a  return  of 
"  property  bid  off  by  plaintiff." 

On  these  exceptions,  the  Court  reversed  the  entire  proceedings. 

Mr.  Houston,  for  plaintiff  in  error. 
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EGBERT  A.  HOUSTON  vs.  BENJAMIN  MELSON. 
There  can  be  no  trial  by  referees,  unless  the  defendant  has  appeared. 

Certiorari  to  Justice  Russell. 

Demand  on  account,  for  $10  00.  Summons  issued  and  returned 
and  service  verified.  The  defendant  did  not  appear;  and  the  jus- 
tice allowed  a  trial  by  referees,  at  the  request  of  the  plaintiff.  This 
was  the  exception;  and  upon  it,  the  Court  reversed  the  judgment. 
{Code,  342.) 

Mr.  Cullen,  for  the  plaintiff  in  error. 


J.  J.  C.  CANTINE  vs.  JAMES  W.  PHILLIPS'  Adm'r. 

A  husband,  though  a  minor,  is  liable  for  necessaries  furnished  his  wife. 
The  law  will  not  imply  a  contract  as  between  father  and  son-in-law,  to  paj 
his  wife's  board,  while  staying  at  her  father's  house. 

This  was  an  action  of  assumpsit  by  a  father-in-law,  against  the 
representative  of  a  deceased  son,  for  board  and  other  necessaries 
furnished  his  wife,  (plaintiff's  daughter)  and  her  child  and  nurse. 
There  were  also  charges  for  board  of  the  son-in-law. 

The  case  turned  on  the  question,  whether  an  assumpsit  was  im- 
plied in  law  under  the  circumstances,  as  between  parties  bearing 
this  relation  to  each  other.  It  was  twice  tried,  and  resulted  finally 
in  a  verdict  for  the  defendant. 

By  the  Court. — Assumpsit  by  a  father  against  the  estate  of  his 
son-in-law,  for  the  board  and  lodging  of  the  daughter  and  her  child 
and  servant,  and  also  of  the  son-in-law  himself. 

It  is  alledged  that  James  W.  Phillips  having  married  the  daugh- 
ter of  Cantine,  did,  at  various  times  and  for  considerable  periods, 
live  in  the  family  of  the  wife's  father;  for  which  a  compensation  is 
demanded  in  this  action. 

],  On  the  part  of  the  defendant  it  is  contended  that  no  action 
can  be  sustained  on  such  a  claim,  founded  on  any  implied  engage- 
ment to  pay  board.  That  as  between  father  and  daughter,  or 
daughter's  husband,  living  in  the  father's  house,  no  contract  can  be 
implied  for  the  payment  of  board. 

The  court  assents  to  this  proposition.  Persons  in  such  a  near 
connection  as  father  and  children  do  not  usually  live  together  upon 
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a  footing  of  obligation  to  account  with  and  pay  for  attentions  and 
services,  or  board  and  lodging.  When  the  parties  intend  to  live  in 
that  way,  it  is  but  reasonable  to  require  that  there  should  be  an. 
express  understanding  between  them  to  that  effect.  This  is  what  is 
meant  by  the  distinction  between  an  express  and  an  implied  con- 
tract; and  that  does  not  mean  a  bargain  in  so  many  words  to  pay 
so  much  money  weekly;  but  the  recognition  of  this  kind  of  under- 
standing between  them,  as  the  admission  of  the  party  that  he  was  a 
boarder  and  not  a  guest;  the  payment  of  money  as  board,.  &c.,  &c 
We  therefore  express  the  opinion,  that  unless  such  an  understand- 
ing or  agreement  existed  between  the  father  and  his  son-in-law,  as 
a  matter  of  contract,  the  plaintiff  cannot  recover  in  this  case. 

2.  If  these  parties  lived  together  without  such  understanding,, 
but  upon  the  expectation  or  promise  of  a  gratuity,  by  way  of  gift  or 
present,  the  plaintiff  could  not  recover  such  gratuity  in  an  action. 

3.  But  it  was  further  alledged  on  the  defendant's  part,  that  if 
any  contract  had  been  proved  to  pay  board,  such  contract  was  made 
by  Phillips  when  he  was  under  age  and  did  not  bind  him.  That  is 
the  case  with  the  general  contracts  of  minors.  Being  regarded  by 
the  law  as  infants,  until  the  age  of  twenty-one,  such  persons  are  in- 
capable of  making  general  contracts;  but  there  are  certain  con- 
tracts, which,  from  necessity,  they  are  allowed  to  make,  and  that  is, 
for  necessaries  for  themselves  and  family.  The  same  necessity  ex- 
ists as  to  the  family  of  an  infant;  and  if  old  enough  to  contract- 
marriage,  an  infant  is  liable  on  contracts  for  the  necessary  board 
and  lodging  of  his  wife  and  children.  And  if  such  liability  exists, 
it  may  be  enforced  against  the  infant's  estate,  though  he  die  under 
age. 

Houston,  for  plaintiff. 
Cullen,  for  defendant. 
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An  execution  for  the  whole  amount  of  a  judgment  payable  by  instalments, 
before  all  the  instalments  are  due,  is  memy  irregular;  and  is  good  for 
the  part  due. 

This  was  an  action  of  debt  on  a  sheriff's  recognizance  for  neglect 
to  levy  an  execution  placed  in  his  hands  in  due  time,  upon  a  crop 
of  peaches  and  other  property  of  the  defendant  in  the  execution. 
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The  plaintiff  put  in  evidence  a  judgment  of  Roe,  against  one 
Sheerman,  for  the  real  debt  of  $400,  payable  in  three  annual  in- 
stalments, the  first  being  due  in  April,  1846;  upon  which  an  execu- 
tion was  issued  on  the  16th  of  July,  1847,  and  was  levied  the  5th  of 
October,  1847. 

Mr.  Rodney  objected  to  the  execution,  that  it  was  void,  having 
been  issued  for  the  whole  sum,  when  a  part  only  was  due ;  but 

The  Court,  after  argument,  admitted  it,  saying: — the  distinction 
is  between  void  and  voidable  process;  between  such  as  is  merely 
irregular  and  such  as  is  absolutely  void.  Process  issued  on  a  judg- 
ment payable  by  instalments,  after  any  of  them,  but  before  all  of 
them,  are  due,  and  commanding  the  sheriff  to  levy  the  whole  debt, 
would  be  merely  irregular,  and  it  would  not  be  competent  for  any 
one  collaterally  to  question  it,  much  less  the  sheriff,  who  executes 
it:  but  it  is  even  doubtful  whether  the  writ  is  irregular.  It  issues 
for  the  penalty,  $800,  commanding  the  sheriff  to  levy  that  sum,  and 
on  the  back  of  it  is  endorsed  the  sum  due,  giving  the  three  instal- 
ments, and  the  time  when  payable.  The  question  then  arises, 
whether  in  its  legal  operation  this  execution  warrants  the  levy  of 
any  more  than  the  two  instalments  due. 

>Mr.  Rodney  then  objected  that  the  execution  was  not  admissible 
under  the  breach  which  described  it  as  commanding  the  plaintiff  to 
collect  the  real  debt  of  $400. 

Court. — The  execution  commands  the  sheriff  to  collect  the  penalty, 
$800,  and  is  so  described  in  the  breach,  which  also  sets  out  the  fact 
that  the  real  debt  endorsed  was  $400;  as  the  law  requires  it  to  be 
entered  on  the  record.  But  there  is  no  requirement  that  the  time 
of  payment  should  be  entered  on  the  execution;  and  is  not  neces- 
sary in  the  description  of  the  execution.     {Code,  405,  §  2498.) 

On  the  case  generally.  Judge  Wootten  charged  the  jury,  as  fol- 
lows:— The  action  is  against  the  sheriff,  on  his  official  recognizance, 
for  negligence  in  executing  process.  This  is  the  breach.  The  ques- 
tion is,  whether  there  has  been  negligence.  It  is  the  duty  of  the 
sheriff  well  and  truly  to  serve  and  execute  all  process  "without  de- 
lay." Whether  he  did,  or  not,  is  a  fact  for  the  jury.  If  he  did 
not;  and  any  part  of  the  debt  was  thereby  lost,  the  sheriff  is  liable. 
The  sheriff  was  bound  to  levy,  though  the  defendant's  property  was 
already  levied  on  by  other  writs.  As  to  the  peaches.  Peaches 
growing  on  trees  could  not  be  levied  on,  but  if  gathered  and  in  bas- 
kets, they  might  have  been  levied  on.     Whether  any  thing  could 
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have  been  made  out  of  such  perishable  goods,  or  not,  is  for  the  jury. 
What  amount  did  this  execution  authorize  the  sheriff  to  levy?  The 
endorsements  of  the  real  debt,  and  the  time  when  the  instalments 
were  due,  are  to  be  regarded  as  instructions  from  the  plaintiff  to  the 
sheriff,  as  to  the  amount  to  be  levied. 

If  the  jury  think  there  was  negligence,  plaintiff  should  have  a 
verdict  for  two-thirds  of  this  judgment;  if  not,  he  can  recover 
nothing  on  account  of  the  sum  levied,  as  there  is  no  breach  cover- 
ing it. 

Both  sides  excepted.  Mr.  Bayard,  because  diligence  is  matter  of 
law  on  the  facts,  and  the  court  were  asked  to  charge  that  the  time 
of  delay,  if  proved,  was  negligence;  Mr.  Rodney,  because  the  execu- 
tion having  been  issued  for  the  whole  debt,  when  but  two  instal- 
ments were  due,  was  void,  and  not  such  a  writ  as  the  sheriff  could 
be  responsible  for  not  executing. 

The  plaintiff  had  a  verdict. 

Bayard,  for  plaintiff. 

Rodney,  for  defendant. 


JOHJf  LOGAN  vs.  THE  FARMERS'  BAXK. 

On  a  motion  for  a  continuance  of  a  cause,  because  of  the  plaintiflF's  inability 
to  procure  certain  papers  as  evidence,  the  court  required  a  specification  of 
the  papers,  to  judge  of  their  materiality. 

Mr.  Rogers,  for  the  plaintiff,  moved  a  continuance,  founded  on 
the  affidavit  that  the  plaintiff  had  been  unable  to  discover  certain 
papers  material  to  the  ease,  and  which  he  hoped  to  procure  by  the 
next  term. 

The  continuance  was  opposed  by  Messrs.  Bradford  and  J.  A. 
Bayard,  for  the  defendant,  who  contended  that  a  lawful  ground  for 
the  continuance  had  not  been  had.  They  insisted  that  the  papers 
should  be  specified,  in  order  that  they  might  show  not  only  their 
materiality,  but  ascertain  what  diligence  had  been  used  to  procure 
them;  that  they  might  produce  them  if  in  their  power,  or  that  the 
affirmant  might  be  subjected  to  criminal  liability  in  case  he  swears 
falsely.  They  said,  by  reference  to  the  practice  in  continuing 
causes  for  inability  to  produce  the  attendance  of  witnesses,  it  was 
constantly  required  that  the  names  of  the  witnesses  should  be  dis- 
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closed;  and  under  circumstances,  that  the  matters  to  be  proved  by 
the  witnesses  shall  be  disclosed. 

'The  Court  refused  the  continuance,  unless  the  papers  were  speci- 
fied. This  was  necessary,  in  order  to  test  the  amount  of  diligence 
used  in  discovering  them. 

The  plaintiff,  John  Logan,  was  then  called,  and  having  been  sworn, 
said  the  papers  he  wanted  were  a  mortgage  recorded  in  Maryland, 
and  a  bond.  He  had  called  on  the  counsel  at  the  Bank,  and  on  the 
President,  for  a  copy  of  an  agreement  with  the  Bank,  by  which  the 
Bank  agreed  not  to  charge  interest  on  a  part  of  the  money  secured 
by  the  bond  and  mortgage;  and  it  was  refused.  This  is  one  of  the 
papers  I  refer  to.     There  was  such  a  paper. 

The  Court  continued  the  cause,  because  of  the  want  of  this  paper. 
The  bond  and  mortgage  do  not  present  a  legal  ground;  but  they 
illustrate  the  necessity  of  disclosing  the  kind  of  papers  in  motion  to 
continue  a  cause  for  want  of  them,  in  order  to  judge  of  the  diligence 
used  to  procure  them.  The  bond  and  mortgage  are  legally  in  the 
defendants'  custody  or  power,  and  a  notice  to  them  should  have 
compelled  the  production  of  the  original.  The  mortgage  is  on  re- 
cord, and  a  copy  could  be  produced  by  the  use  of  diligence.  But 
in  regard  to  this  agreement  to  remit  interest,  it  is  sworn  to  have 
been  refused,  and  the  plaintiff  has  not  yet  been  able  to  procure  sec- 
ondary evidence  of  it. 

The  case  was  continued. 


P.  S.  ALRICHS  vs.  ROBEET  THOMPSON. 
Judgment,  d.  s.  b. 

T.  C.  HOLLINGSWORTH  vs.  SAME. 

SCI  FA.  MORTGAGE. 

A  judgment  entered  is  a  lien  during  the  entire  day  of  its  entry,  and  has  prefer- 
ence to  a  mortgage  recorded  at  a  specified  hour  of  the  same  day. 

Rule  for  distribution  of  money  in  sheriff's  hands,  the  proceeds 
of  sale  of  land  of  Robert  Thompson. 

The  mortgage  of  Hollingsworth  was  executed  August  27,  1850,. 
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and  recorded  October  15,  1851,  at  11  o'clock,  A.  M.;  but  judg- 
ment was  not  confessed  on  the  accompanying  bond  until  Xovcmber, 
32,  1852,  for  $1,200  00. 

On  the  13th  of  October,  1851,  Thompson  and  wife  executed  a 
mortgage  to  Peter  S.  Alrichs  for  oilier  property,  which  was  recorded 
October  15,  1851,  at  11  o'clock,  A.  M.,  after  Hollingworth's  mort- 
gage; and  gave  a  bond  on  which  judgment  was  confessed  October 
15,  1851,  for  $900  00. 

The  question  was,  whether  the  proceeds  of  sale  of  the  property 
mortgaged  to  Thomas  C.  Hollingsworth  should  be  applied  to  his 
mortgage  or  to  the  Alrichs  judgment,  both  being  recorded  the  same 
day;  the  former  a^  11  o'clock,  A.  M.,  the  judgment  without  entry, 
as  to  the  hour. 

Mr.  Patterson,  for  the  mortgage  creditor. — Though  by  legal  fiction 
the  law  does  not  notice  fractions  of  a  day,  this  always  gives  way  to 
any  purpose  of  justice.  Fiction  is  never  allowed  to  do  injustice. 
(2  Blac.  Com.,  141,  note  2;  2  Story's  Rep.,  571;  3  Green.  Rep., 
158.)  We  can  get  no  proof  in  this  case  of  the  precise  time  of  the 
entry  of  this  judgment.  It  will  be  generally  impossible,  and  if  tlTe 
legal  fiction  of  no  fractions  is  allowed,  a  mortgage  may  be  taken 
upon  a  search  at  noon,  in  the  prothonotary's  office,  and  may  be  re- 
corded forthwith,  and  a  judgment  entered  several  hours  after,  even 
upon  a  bond  taken  after,  will  take  precedence  of  the  mortgage. 
The  date  of  the  mortgage  (hour)  must  be  entered,  the  date  of  a  judg- 
ment by  the  hour  need  not. 

1.  What  principle  then  must  govern?  The  principle  referring  to 
instruments  brought  to  the  office  at  the  same  time.  Where  tlie  hour 
appears,  it  shall  be  preferred  over  one  that  does  not  show  the  hour, 
or  shall  at  least  come  in  as  at  the  same  time  pari  passu  pro  rata. 

2.  In  the  absence  of  all  statute  provisions,  the  court  will  resort  to 
the  common  law,  which  gives  the  mortgage  force  from  its  date. 

3.  The  lien  of  a  judgment  is  from  the  time  of  actual  entering. 
The  burthen  of  proof  is  on  the  judgment  creditor,  to  show  the  time 
to  the  hour,  and  not  by  a  fiction.     (Digest,  392.) 

4.  The  term  "  shall  bind  from  the  day  of  entry,"  does  not  include 
the  day.  That  postpones  to  the  last  hour  of  the  day.  (2  Blac.  Com., 
319;  1  Pick.  Rep.,  485.) 

5.  If  there  is  no  principle  of  law  to  decide  it,  the  court  will  decide 
VOL.  V.  55 
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it  on  equitable  principles,  and  make  Alrichs  resort  to  the  other  fund 
he  has  mortgaged. 

Mr.  Booth  claimed  the  money  for  Alrichs,  on  his  judgment.  A 
judgment,  from  the  moment  it  is  given,  creates  a  general  lien  upon 
the  estate  of  the  defendant.  A  mortgage  from  its  execution  is  a 
conveyance  of  the  land  mortgaged,  in  pledge  for  the  payment  of  a 
debt.  In  the  case  then  of  a  judgment  and  mortgage  binding  the 
same  land,  the  judgment  is  of  higher  grade.  In  equity  the  mortgage 
debt  is  the  principal,  the  land  the  accessory.  {Coote's  Law  of  Mort- 
gage, 301;  39  Law  Library.)  A  judgment  does  not  bind  lands, 
tenements  or  hereditaments,  from  the  first  day  of  the  term  in  or  of 
which  it  is  entered,  by  relation  thereto,  but  only  from  the  time  of 
actually  entering  or  signing  it.  {Digest,  392.)  Before  the  enact- 
ment of  this  statute,  judgments  did  bind  the  estate  of  the  debtor 
from  the  first  day  of  the  term,  in  or  of  which  it  was  entered,  whether 
the  entry  of  such  judgment  was  made  in  term  time,  or  in  vacation. 
From  which  day?  The  first  day.  Can  it  be  held  that  the  day  can 
be  divided,  and  that  the  lien  commences  at  the  conclusion  instead 
of  the  commencement  of  the  day?  Even  in  relation  to  ministerial 
acts,  the  law  will  not  regard  fractions  of  a  day.  An  act  done  on  a 
certain  day,  will  relate  back  to  the  first  period  of  that  day.  (11 
East,  498.)  What  is  the  effect  and  intention  then  of  the  provision 
of  the  act  of  assembly  above  mentioned?  Not  to  change  the  charac- 
ter or  effect  of  the  lien,  but  merely  to  substitute  instead  of  the  first 
day  of  the  term,  the  day  upon  which  the  judgment  is  actually  signed 
or  entered,  for  the  beginning  or  creation  of  such  lien.  The  lien  of 
a  judgment  is  to  be  considered  as  beginning  to  run,  not  from  the 
day  of  its  entry,  but  from  the  fact  of  its  entry,  which  lets  in  the 
principle  disregarding  portions  of  a  day. 

It  is  vain  then  to  say  that  it  is  incumbent  to  show  what  period  of 
the  day  such  judgment  was  actually  signed  or  entered.  For  if,  in 
relation  to  ministerial  acts  the  law  will  not  regard  fractions  of  a  day, 
a  fortiori,  judicial  acts,  performed  on  a  certain  day,  must  be  pre- 
sumed to  be  done  at  the  earliest  period  of  that  day. 

In  relation  to  a  }nortgage,  the  act  of  assembly  provides,  (Digest, 
01,)  that  a  jnortgage  or  conveyance  in  the  nature  of  a  mortgage, 
shall  be  a  lien  from  the  date  of  recording  it,  and  not  before;  and 
(Digest,  92,)  it  shall  be  the  duty  of  the  recorder  to  specify  the  day, 
month  and  year,  together  with  the  hour  and  minute  at  which  it  was 
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lodged  in  the  recorder's  office,  and  that  such  specification  shall  Ijc 
the  date  of  its  record. 

In  regard,  therefore,  to  the  lien  of  a  mortgage,  there  can  be  no 
doubt  as  to  its  character,  nor  as  to  the  time  when  such  lien  begins. 
That  it  is  a  pledge  of  the  land,  described  in  the  conveyance,  and  as 
such  constitutes  a  lien.  That  such  lien  commences,  not  from  the 
date  of  the  conveyance,  but  from  the  date  of  its  record,  according 
to  year,  month,  hour  and  minute,  in  the  recorder's  office;  and  that 
until  such  entry  of  its  record  be  made,  it  shall  be  of  no  force  or 
effect  between  any  other  parties,  than  the  debtor  and  mortgage 
creditor. 

By  the  Court. 

WooTTEX,  Judge. — Before  the  act  of  assembly  judgments  were  a 
lien  from  the  term  previous.  The  act  was  passed  to  change  this, 
and  make  the  lien  to  take  effect  from  the  time  of  entry,  that  is,  the 
day  as  explained  by  the  act  itself  in  section  5. 

The  law  knows  no  fractions  of  a  day,  and  the  judgment  binds  from 
the  first  period  of  the  day.  It  has  preference,  therefore,  to  a  mort- 
gage recorded  at  11  o'clock  of  the  same  day. 

The  inconvenience,  referred  to  in  argument,  which  supposes  that 
a  lien  prior  to  the  mortgage  may  be  secured  by  judgment  on  a  bond 
subsequently  given,  ought  to  be  corrected  by  statute.  It  arises 
from  the  fact  that  the  law  requires  an  entry  of  the  hour  and  minute 
of  recording  a  mortgage,  and  only  of  the  day  of  entering  a  judg- 
ment. The  same  note  of  time  should  be  made  as  to  each,  and  the 
lien  should  commence  accordingly.  But  as  the  law  stands,  the  com- 
mon law  rule  of  computing  time  must  govern. 

Patterson,  for  plaintiff. 

Booth,  for  defendant. 


WILLIAM  S.  F.  GRAHAM'S  Ex'x.  vs.  WILLIAM  and  SAMUEL 

Y.  WILSON. 

Goods  may  be  levied  upon  in  the  hands  of  an  adininistrator,  by  force  of  an 
execution   issued   after   the   intestate's   death,    but   bearing   teste    before. 

On   affidavit   of  the   administratrix   of   William    S.    F.    Graham, 
stating  that  property  which  had  come  to  her  hands  as  administratrix 
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had  been  seized  by  the  sheriff,  and  the  money  made  on  execution 
process  issued  against  her  estate,  after  administration  granted,  rule 
to  show  cause  why  the  execution  should  not  be  set  aside,  and  the 
sheriff  ordered  to  bring  the  money  into  court,  to  be  paid  to  the  ad- 
ministratrix, to  be  administered  in  due  course  of  law. 

The  judgment  was  entered  March  11,  1854,  as  of  November  term, 

1853,  for  the  real  debt  of  $1,000;  and  a  fi.  fa.  issued  March  23, 

1854,  tested  December  14,  1853.  William  S.  F.  Graham  died  March 
11,  1854;  administration  was  granted  to  Elizabeth  Graham,  March  14, 
1854.  The  property  was  inventoried,  appraised  and  adveri^ised  for 
sale,  when  it  was  levied  on  by  this  execution. 

Mr.  Rodney  said  the  question  was  one  of  the  right  of  property  at 
the  time  of  the  levy  of  the  execution.  The  goods,  at  the  time,  were 
in  the  hands  of  the  administratrix,  had  been  inventoried  and  adver- 
tised for  sale  by  her  as  administratrix,  and  all  this  was  done  before 
the  execution  was  issued. 

It  was  not  the  case  of  seizing  goods  unadministered,  or  not  in  the 
hands  of  the  administrator.  The  doctrine  of  relation  of  the  execu- 
tion to  its  teste,  is  a  common  law  fiction,  which  cannot  operate 
against  legal  rights.  The  relation  of  a  judgment  to  a  preceding 
term  is  a  like  fiction.  The  statute  of  frauds,  (29  Car.  2,  ch.  3,) 
makes  a  distinction  between  judgments  affecting  lands  and  execu- 
tions against  goods;  making  an  exception  as  to  personalty,  and  pre- 
serving the  execution  lien  by  relation  to  the  teste  as  against  the 
defendant  and  his  creditors.  And  that  construction  was  forced.  But 
our  act  makes  no  such  exception.  The  execution  binds  only  from 
the  delivery  of  the  writ  to  the  sheriff.  (Code,  405;  Toller  Ex., 
132-3.)  On  the  death  the  right  of  property  vests  in  the  executor. 
(7  Term  Rep.,  20.) 

Mr.  Wolfe,  for  the  execution  creditor,  objected  to  the  rule.  He 
cited  2  Wms.  Ex'r.,  1225,  [1227,]  Bragner  vs.  Langmead,  7  Term 
Rep.,  20.  The  statute  of  frauds  was  passed  solely  to  protect  pur- 
chasers, and  the  goods  are  bound  as  against  the  defendant  and  his 
representatives,  as  they  were  at  the  common  law;  and  therefore 
goods  of  the  testator  in  the  hands  of  an  executor  may  be  taken  on 
a  fi.  fa.  against  his  testator,  bearing  test  before  his  death.  (7  Law 
Lib.,  127;  Watson  Sheriff,  176.) 

The  Court  dismissed  the  rule.  By  the  common  law  the  judgment 
had  relation  to  the  term,  and  the  execution  to  its  teste ;  and  it  bound 
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the  goods  of  a  defendant  who  died  after  the  teste  and  before  the 
next  term,  in  the  liands  of  his  executor  or  any  body  else.  This 
was  supposed -to  have  a  harsh  operation  upon  purchasers  of  goods  so 
bound,  and  hence  the  statute  of  frauds,  which  provides  that  "  no 
writ  of  fieri  facias  or  other  writ  of  execution  shall  bind  the  property 
of  the  goods  against  whom  such  writ  of  execution  is  sued  forth,  but 
from  the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff  or  coroner,  to  be  executed;  and  for  the  better  manifestation 
of  such  time,  the  sheriff,  under-sheriff  or  coroner,  their  deputies  and 
agents,  shall,  upon  the  receipt  of  anj'  such  writ,  (without  fee  for 
doing  the  same)  endorse  upon  the  back  thereof  the  day  of  the  month 
and  year  when  he  or  they  may  receive  the  same." 

Eule  dismissed. 

Rodney,  for  plaintiff. 

Wolfe,  for  defendant. 


JOHN  LOGAX  vs.  THE  FAEMERS'  BANK. 

A  party  is  not  entitled  to  have  his  case  continued  for  want  of  material  papers, 
without  specifying  tbem,  so  as  to  show  their  materiality. 

Capias  case  to  November  term,  1853. 

At  the  May  term,  1854,  the  case  came  up  for  trial;  and, 

Mr.  Rogers,  for  the  plaintiff,  moved  a  continuance,  founded  on 
an  affidavit  that  the  plaintiff  had  been  unable  to  discover  certain 
papers  material  to  the  case,  and  which  he  hoped  to  procure  by  the 
next  term. 

The  continuance  was  opposed  by  Mfessrs.  Bradford  and  J.  A. 
Bayard,  for  the  defendants,  who  contended  that  a  lawful  ground  for 
the  continuance  had  not  been  laid.  They  insisted  that  the  papers 
should  be  specified,  in  order  that  they  might  know  not  only  their 
materiality,  but  ascertain  what  diligence  had  been  used  to  procure 
them;  that  they  might  produce  them  if  in  their  power,  or  that  the 
affiant  might  be  subjected  to  criminal  liability  in  case  he  swears 
falsely.  They  said,  by  reference  to  the  practice  in  continuing  causes 
for  inability  to  procure  the  attendance  of  witnesses,  it  was  constantly 
required  that  the  names  of  the  witnesses  should  be  disclosed;  and. 


438  Logan  vs.   The  Farmers'  Bank. 

under  circumstances,  that  the  matters  to  be  proved  by  the  witnesses 
shall  be  disclosed. 

The  Court  refused  the  continuance,  unless  the  papers  were  speci- 
fied. This  was  necessary,  in  order  to  test  the  amount  of  diligence 
used  in  discovering  them. 

The  case  was  afterwards  continued, 

Rogers,  for  plaintiff. 

J.  A.  Bayard  and  Bradford,  for  defendants. 


COURT  OF  ERRORS  AND  APPEALS. 
JUNE  TERM, 

1854. 


CHKISTOPHER  J.  VANDEGRIFT,  d.  b.,  plaintiff  in  error  vs. 
MAEY  E.  PAGE,  defendant  in  error,  plaintiff  below. 

A  writ  of  error  heard  ex  parte  on  two  returns  of  non  est  inventus. 

Judgment  reversed  in  an  action  against  a  steamboat  captain,  for  carrying 
a  slave  out  of  the  State,  because  the  declaration  did  not  show  whether  it 
was  the  slave  of  a  citizen  of  the  State,  or  of  a  non-resident  escaping 
through  the  State. 

Writ  of  Error  to  the  Superior  Court  for  Xew  Castle  county, 
before  the  Chancellor  and  Judges  Harrington  and  Milligan. 

The  action  below  was  against  the  defendant,  as  the  captain  of  a 
steamboat,  for  carrying  the  plaintiff's  slave  out  of  the  State,  con- 
trary to  the  act  of  January  19,  1826.     {Digest,  291.) 

The  narr.  counted,  "for  that  the  plaintiff  on,  &c.,  was  possessed 
of  a  negro  slave  named  "William,  as  of  her  own  proper  slave,  and  by 
reason  of  the  service  of  the  said  negro  slave,  the  said  plaintiff  had 
received  great  benefit  and  advantage;  nevertheless,  the  said  defen- 
dant, the  captain  or  commander  of  a  steamboat  or  vessel  called  the 
Zephyr,  did,  on,  &c.,  carry  and  transport  by  water  out  of  this  State, 
in  the  said  vessel  or  steamboat,  the  said  negro  slave,  William,  against 
the  form  and  provision  of  an  act  of  the  General  Assembly  of  the 
State  of  Delaware  in  such  case  made  and  provided,  whereby  and  by 
force  of  the  said  act,  an  action  has  accrued  to  the  said  plaintiff,  to 
demand  and  have  the  sum  of  five  hundred  dollars  from  the  said  de- 
fendant; nevertheless  the  said  defendant  (although  often  requested) 
hath  refused,"  &c.,  &c. 

The  plaintiff  had  a  verdict  for  $500  and  judgment;  to  which  this 
writ  of  error  was  issued  and  a  citation  returnable  to  June  term, 
1851,  which  was  returned  "non  est  inventus;"  an  alias  issued,  re- 
turnable to  the  June  term,  1852,  which  issued  to  the  sheriff  of  NeW 
Castle    county    improperly,   and   was   not   returned;    whereupon,   a 
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pluries  citation  issued  to  the  June  term,  1854,  which  was  returned 
"  non  est  inventus." 

Upon  these  two  returns  of  non  est,  Mr.  Bayard,  for  the  plaintiff 
in  error,  claimed  to  be  heard  as  upon  a  return  of  cited;  otherwise, 
the  defendant  could  not  review  the  judgment  against  him,  where  he 
•could  not  serve  process  on  the  plaintiff. 

The  Court  decided  to  hear  the  case,  ex  parte.  Two  grounds  were 
relied  on  for  the  reversal  of  the  judgment. 

1.  That  the  form  of  action  adopted  in  this  case,  namely,  debt, 
was  not  the  action  given  by  the  statute,  which  is  case. 

2.  That  the  declaration  was  materially  defective,  for  want  of  an 
averment  that  the  plaintiff  wan  a  citizen  of  this  State. 

The  statute  provides  for  two  cases,  viz:  the  carrying  out  the  slave 
of  citizens,  and  the  carrying  out  the  slave  of  a  citizen  of  another 
State,  escaping  from  such  State.  The  declaration  did  not  state 
whether  it  was  the  one  case  or  the  other,  and  the  court  could  not 
infer  that  it  was  the  slave  of  a  citizen  any  more  than  they  can  notice 
another  fact  outside  the  record,  which  the  counsel  stated  to  be  so, 
viz :  that  the  person  taken  out  of  the  State  was  not  only  not  a  slave, 
but  could  not  be  a  slave.  He  was  an  Indian;  since  given  up  by  the 
claimant  as  such. 

The  distinction  was  stated  to  be  between  the  defective  statement 
of  a  title  or  cause  of  action;  and  the  statement  of  a  defective  title 
or  cause  of  action.  (1  Wins.  Saunders,  238,  note,  n.;  2  Tidd  Pr., 
925;  1M.(S:  Selw.,  234;  Doug].,  679;  Rushton  vs.  Aspinwall;  2  Term 
Rep.,  141;  4  Ih.,  472;  6  Th.,  528;  5  Barn.  <&  Aid.,  27;  27  Eng.  Com. 
Law  Rep.,  24.) 

The  judgment  was  reversed  on  this  ground. 

Bayard,  for  plaintiff  in  error. 


DEAN,  Lessee  of  ELISHA  E.  &  I.  J.  HUDSON  vs.  THOMAS 

DAZEY,  tenant. 

On  the  trial  of  a  second  ejectment  between  the  same  real  parties,  the  record 
of  the  former  action  is  admissible  in  evidence,  though  the  fictitious  parties 
be  different,  and  also  the  term  laid. 

Writ  of  Error  to  the  Superior  Court  for  Sussex  county,  in  an 
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action  of  ejectment.     Heard  at  the  June  term,    1845,   before   the 
Chancellor  and  Judges  Milligan  and  Wootten. 

A  previous  action  of  ejectment  had  been  tried  and  verdict  ren- 
dered as  between  the  real,  but  not  the  nominal,  parties  to  this  ac- 
tion. On  the  trial  of  the  second  ejectment,  the  record  of  the  fonner 
action  was  admitted  in  evidence.  This  was  the  principal  error  re- 
lied on;  and  it  was  argued — 1.  That  the  record  was  not  evidence, 
because  it  was  not  between  the  former  parties.  2.  Because  the  term 
sued  for  as  laid  in  the  several  demises,  was  not  the  same.  (1  Oreenl. 
Evid.,  590,  §  522,  520;  Adams  on  Eject,  192,  294,  312;  1  Mod. 
Kep.,  10;  2  Ilarr.  Rep.,  30;  3  lb.,  489;  4  lb.,  100.) 

Mr.  Cullcn,  contra. — The  record  of  the  former  trial  was  properly 
admitted  in  evidence.  It  is  between  the  same  real  parties,  and  for 
the  same  subject  matter.  The  fictitious  parties  will  be  noticed  only 
for  form  sake.  The  court  overlook  them  on  a  question  depending 
on  the  rights  of  the  real  parties.  The  term  laid  in  the  demise  is  of 
no  consequence  on  this  question.  (1  Saund.  PI.  &  Ev.,  1064;  Bull. 
N.  P.,  87,  232;  2  Phill.  Ev.,  8;  28  Covi.  Law.  Rep.,  19,  11;  1,  2 
Barn.  &  Adolp.,  693,  Root  vs.  Winch;  Excheq.  Rep.,  728;  2  Cromp. 
Mees.  &  Rose,  728;  4  Bac.  Ab.  Ev.;  7  Watts  Rep.,  20,  26.) 

Judgment  affirmed. 

Layton,  for  plaintiff  in  error. 

Cullen,  for  defendant  in  error. 


JOSHUA  S.  BURTOX  and  Ruth,  his  wife,  late  RUTH  H.  ROD- 
NEY vs.  HENRY  F.  RODNEY,  Executor  of  ROBERT  BUR- 
TON, dec'd. 

If  judgment  be  recovered  against  husband  and  wife,  for  the  debt  of  the  wife 
dum  sola,  and  the  husband  die,  his  estate  continues  liable;  and  a  scire 
facias  may  be  issued  against  his  executor. 

Questions  reserved  for  hearing  before  all  the  judges. 

The  case  below  was  a  scire  facias  on  a  judgment  in  the  Superior 
Court  for  Sussex  county. 

A  case  was  stated,  and  the  following  facts  agreed  on : — 

Joshua  S.  Burton  and  Ruth,  his  wife,  on  the  11th  of  August, 

1842,  recovered  a  judgment  in  the  Superior  Court,  against  Robert 

Burton,  and  Sarah,  his  wife,  in  debt  on  bond  executed  to  the  said 

Euth  while  sole,  by  the  said  Sarah  while  sole,  and  before  the  mar- 

voL.  V.  66 
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riage  with  the  said  Robert  Burton.     After  the  recovery  of  that  judg- 
ment, Robert  Burton  died  leaving  his  wife,  Sarah,  to  survive  him^ 
Xo  proceeding  was  taken  in  execution  of  said  judgment,  except  the 
issuing  of  a  fi.  fa.  vice  comes,  until  after  Robert  Burton's  death, 
when  this  scire  facias  was  sued  against  his  executor. 

The  question  was,  whether  his  estate  was  bound  for  the  judgment. 

Mr.  Houston. — 1.  By  the  marriage,  the  husband  and  wife  become 
one  person;  her  legal  existence  is  merged  in  his,  and  a  judgment  re- 
covered against  him,  though  for  the  debt  of  his  wife,  is  a  judgment 
against  him;  assumes  a  new  character,  and  binds  not  only  him  but 
his  estate,  in  case  of  his  death.  It  becomes  the  debt  of  the  husband; 
and  is  a  new  cause  of  action.  (2  Roper,  [75-6,]  48;  2  Bright's 
Bus.  &  Wife,  3;  2  Mod.  Rep.,  186;  2  Lord  Ray.,  1050;  1  Swiff s 
Stj.^tem,  196-7,  {Conn.;)  2  Peere  Wms.,  249,  257.) 

The  debt  due  to  the  wife  dum  sola  becomes  the  right  of  the  hus- 
band upon  its  recovery.  He  may  even  sue  for  it,  without  her. 
If  a  judgment  is  recovered,  he  may  have  execution  upon  it  or  a  scire 
facias,  in  his  own  name,  without  noticing  his  wife.  If  he  die,  it  will 
survive  to  the  wife,  not  in  her  own  right,  but  as  the  representative 
of  her  husband.  Her  right  to  it  is  derived  from  the  husband.  She 
must,  therefore,  issue  a  scire  facias  to  make  herself  a  party  to  the 
judgment,  though  the  debt  was  originally  hers.  (1  Mod.  Rep.,  179; 
2  Tidd's  Prac,  1022;  Cro.  Eliz.,  844;  1  Bright  Hus.  &  Wife,  61.] 

The  husband  and  wife  are  not  joint  debtors;  she  is  joined  only  for 
form  sake,  and  to  apprise  the  husband  of  the  cause  of  action;  it  is 
his  liability  and  not  hers,  nor  even  her's  with  her  husband.  When 
the  judgment  is  recovered  it  is  the  husband's  debt,  binding  on  his 
property,  and  continuing  to  bind  after  his  death.  Why  should  the 
accident  of  his  death  change  the  lien  existing  against  him  and  trans- 
fer it  to  another,  not  bound  before?  Is  there  any  thing  in  the  prin- 
ciples of  pleading  to  prevent  the  issuing  a  sci.  fa.  against  the  estate 
of  the  husband?  The  survivency  of  the  obligation  depends  on  the 
character  in  which  they  are  liable,  whether  as  joint  debtors  or  other- 
wise. This  is  not  a  case  of  joint  indebtedness.  It  is,  after  judg- 
ment, the  sole  liability  of  the  husband,  and  not  of  the  wife;  the  pro- 
ceeding shall  be  against  him,  and  after  his  death,  against  his  estate. 
(3  Rop.,  14,  15.)  If  it  were  otherwise,  the  husband  could  deprive 
his  wife  of  all  her  property,  and  also  of  all  interest  in  his  own.  He 
takes  all  her  personal  property  absolutely;  suffers  judgment  against 
himself  and  wife,  for  the  debt  of  the  wife,  makes  his  will  disposing 
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of  his  personal  estate  away  from  the  wife  and  dies,  and  this  j  u  dg 
ment  is  then  to  be  paid  by  sale  of  the  wife's  dower  interest  being 
all  she  receives  from  his  estate. 

Mr.  Culleii. — Judgment  against  husband  and  wife,  for  the  debt 
of  the  wife;  the  husband  dies  before  execution;  how  is  it  to  be  levied 
— out  of  the  estate  of  the  husband — out  of  that  estate  and  the  wife's 
also —  or  out  of  the  survivor  alone?  I  maintain  the  latter;  that  the 
wife  alone,  and  not  the  estate  of  the  husband,  is  liable.  They  are 
joint  debtors  in  the  judgment.  The  estate  of  the  husband  is  dis- 
charged by  his  death.  Even  if  it  was  bound,  it  could  not  be  made 
liable  in  an  action  against  the  administrator.  The  scire  facias  must 
be  against  the  terre  tenants  of  the  deceased  party,  with  the  survi- 
vor; or  against  the  survivor  alone.  (1  Jac.  Law  Die,  277;  2  Ihid, 
489;  2  Saund.  Rep.,  51;  Addison  on  Cont.,  346;  15  Common  La/w 
Rep.,  144;  2  Kent's  Com.,  144-5;  2  Saund.  Rep.,  72,  k;  1  Camp. 
Rep..  189,  (n.;)  2  Tidd's  Pr.,  1025;  6  Bac.  Ah.,  123;  2  Bright' s 
Hits.  &  Wife,  3;  Greenl.  Overruled  Cases,  263,  questions  Mod. 
Rep.;  2  U.  S.  Dig.,  739;  §  17,  18,  741;  §  82,  88,  92,  90;  132,  § 
339.)  The  scire  facias  is  not  an  original  writ.  It  must  pursue  the 
judgment  on  which  it  is  founded;  and  must  issue  against  all  the 
original  defendants,  or  the  survivor,  and  the  representatives  of  the 
deceased.     (2  U.  S.  Dig.,  724,  §  86,  93,  90.) 

Mr.  Houston,  in  reply. — It  is  conceded  by  Mr.  Cullen,  that  if  the 
husband  had  survived  the  wife,  he  would  have  been  liable  as  the 
survivor  and  in  that  character.  None  of  the  cases  put  his  liability 
on  that  ground.  They  do  not  treat  it  as  a  joint  liability,  but  as  a 
liability  arising  from  the  relation  of  husband  and  wife,  and  from  the 
judgment,  which  fixes  the  liability  of  the  husband.  But  he  says  it  is 
not  the  judgment  that  fixes  the  liability,  but  an  execution  issued  on  it ; 
comparing  it  with  the  case  of  judgment  by  husband  and  wife  for  the 
wife's  chose  in  action,  where  an  execution  is  necessary  to  reduce  the 
thing  into  possession.  The  cases  are  entirely  different;  the  one  de- 
pends on  the  point  of  reduction  to  possession,  the  other  on  the  force 
of  a  judgment,  as  fixing  the  liability  of  the  husband.  For  that  pur- 
pose an  execution  can  have  no  effect,  for  it  cannot  enlarge  the  force 
of  the  judgment. 

The  true  principle  is,  that  the  husband's  liability  for  the  wife's 
debt  becomes  fixed  by  the  judgment,  which  changes  the  character 
of  the  claim  from  one  against  the  wife  to  an  ascertained  one  against 
himself.     Thus  in  a  judgment  recovered  by  husband  and  wife,  for 


444  Burton  amd  wife  vs.  Burton's  Ex'r. 

the  wife's  chose  in  action,  during  their  joint  lives,  and  on  the  wife's 
death  before  execution  issued,  the  husband  may  issue  execution  in 
his  own  name,  because  it  became  his  by  force  of  the  judgment;  but  if 
the  husband  die,  leaving  the  wife,  and  before  execution  issued,  it 
will  survive  to  the  wife,  because  the  husband  has  not  yet  reduced  it 
into  possession.  Yet  the  wife  cannot  make  herself  a  party  to  the 
judgment  and  have  execution  without  a  scire  facias,  because  by  force 
of  the  judgment  it  is  the  husband's,  and  she  takes  it  merely  as  sur- 
vivor, on  a  principle  peculiar  to  husband  and  wife,  and  not  appli- 
cable to  joint  parties.  (7  Term  Rep.,  344;  Tidd's  Prac,  1114, 
[1115,]  Cro.  Eliz.,  144;  1  Mod.,  179.) 

In  judgment  against  husband  and  wife,  though  for  the  debt  of  the 
wife,  no  liability  survives  as  against  the  wife;  it  is  the  husband's 
debt  and  the  husband's  liability  alone.  It  continues  against  his 
estate  after  his  death.  This  answers  the  point  of  practice  in  refer- 
ence to  the  regularity  of  a  scire  facias  against  the  representatives  of 
the  husband's  estate. 

By  thb  Court. 

Johns,  Chancellor. — The  court  is  of  opinion  that  the  judgment 
against  Eobert  Burton  and  wife  fixed  the  liability  of  the  husband, 
and  the  plaintiff  is  entitled  to  judgment  on  the  scire  facias;  and  it  is 
ordered  to  be  so  certified. 

Houston,  for  plaintiff. 

Cullen,  for  defendant. 
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SILVESTEK  H.  CAEEY  vs.  THOMAS  DAZEY. 
"  Taken  damage  feasant "  is  a  good  plea  in  trover,  as  well  as  trespass. 

Trover  and  conversion.     I'lea.     Demurrer. 

The  declaration  was  in  trover,  for  a  sow,  in  the  usual  form,  aver- 
ring that,  whereas,  the  plaintiff  on,  &c.,  at,  &c.,  was  lawfully  pos- 
sessed, as  of  his  own  property,  of  a  certain  swine,  to  wit:  one  sow, 
of  great  value,  to  wit:  of  the  value  of  $20,  lawful  money,  &c.,  and 
heing  so  possessed,  casually  lost  the  said  swine,  to  wit:  the  said  sow, 
out  of  his  possession,  and  the  same  afterwards,  to  wit,  on,  &c.,  at 
&c.,  came  to  the  possession  of  the  said  defendant  by  finding.  Yet 
the  said  defendant,  well  knowing  the  said  swine,  to  wit:  the  said 
sow,  to  be  the  property  of  the  said  plaintiff,  and  of  right  to  belong 
and  appertain  to  him,  but  contriving  and  fraudulently  intending 
craftily  and  subtily  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  hath  not  as  yet  delivered  the  said  swine,  to  wit:  the  said 
sow,  to  the  said  plaintiff,  although  often  requested  so  to  do;  and  af- 
terwards, to  wit:  on  the  day  and  year  last  aforesaid,  at,  &c.,  con- 
verted and  disposed  of  the  said  swine,  to  wit:  the  said  sow,  to  his 
own  use,  to  the  damage,  &c.,  &c. 

The  defendant  pleaded — 1.  Not  guilty;  2.  act  of  limitations;  3. 
and  the  said  Thomas  Dazey,  by,  &c.,  for  a  further  plea  in  this  behalf 
as  to  the  taking  and  finding  of  the  said  sow,  in  the  said  declaration 
mentioned,  and  converting  the  same  to  his  own  use,  as  in  and  by 
the  said  declaration  is  supposed  to  have  been  done  by  this  defen- 
dant, he,  this  defendant,  by  leave,  &c.,  says  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  defendant,  long  before  and  at  the 
time  when,  &c.,  was  lawfully  possessed  of  and  in  a  certain  close, 
called ,  lying  and  being  in  Baltimore  hundred,  in  the  county 
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aforesaid;  and  because  the  said  sow,  at  the  said  time,  when,  &c., 
was  in  the  said  close  of  the  said  defendant,  then  and  there  eating 
up  and  destroying  the  corn  and  grass  growing  there,  and  there  doing 
damage  to  the  said  defendant,  he  the  said  defendant,  in  his  own 
right  at  the  said  time,  when,  &c.,  took  the  said  sow  in  the  said  de- 
claration mentioned,  so  being  in  the  said  cfose  called  

aforesaid,  and  doing  damage  there  as  aforesaid,  for  and  in  the  name 
of  a  distress,  and  drove  and  carried  away  the  said  sow,  and  im- 
pounded the  same  in  a  common  pound  there  in  Baltimore  hundred 
aforesaid,  to  wit:  at,  &c.,  and  there  confined  and  kept  the  same,  as 
it  was  lawful  for  him  so  to  do,  for  the  cause  aforesaid,  which  are  the 
same  taking  and  finding  and  converting  and  disposing  of  the  said 
sow  in  the  said  declaration  mentioned,  whereof  the  said  plaintiff  hath 
above  complained  against  him  the  said  defendant,  and  this  he  is 
ready  to  verify;  wherefore,  he  prays  judgment,  if  the  plaintiff  ought 
to  maintain  his  action  against  him,  &c. 

Replications  and  issues  as  to  the  first  and  second  pleas;  and  de- 
murrer general  and  special  to  the  third;  1.  Because  the  said  plea 
alledges  no  sufficient  justification  or  excuse,  nor  any  denial  of  the 
conversion  or  disposal  of  the  said  sow  to  the  defendant's  use,  as  in 
the  declaration  is  charged,  2.  Because  the  said  plea  amounts  to 
the  general  issue.     Joinder  in  demurrer. 

Layton,  in  support  of  the  demurrer. — This  plea  does  not  deny  the 
conversion.  It  does  not  confess  and  avoid  the  cause  of  action.  It 
is  a  plea  of  justification  in  trespass.  (2  Chitt.  Rep.,  575.)  It  does 
not  go  far  enough  for  trover.  The  taking  may  have  been  lawful, 
but  the  conversion  unlawful.  (1  Chitt.  Plead.,  522-23.)  The  plea 
must  answer  all  it  assumes  to  answer.  There  is  no  answer  here  to 
the  conversion.  (Thid,  489-90.;  Defendant  pleading  specially  in 
trover,  must  admit  the  property  to  be  in  plaintiff  and  justify  the  con- 
version. Though  the  trespass  may  have  justified  the  taking,  it  does 
not  the  conversion.  (20  Johns.  Rep.,  426;  2  Salk.  Rep,  G37-8;  1 
Lord  Rnym.,  38,  s.  c. ;  Cro.  Eliz.,  97.)  The  conversion  is  traver- 
sable, it  must  be  denied  therefore.  (Ibid,  529;  Stephens'  Plead., 
205-6-7-8,  218-19,  Appendix,  61,  note  50;  2  Mees.  &  Wells.,  94; 
10  Jhid,  585.) 

Mr.  Cullen. — The  plaintiff  admits  that  this  would  l)e  a  good  plea 
in  trespass.  There  is  no  difference  between  them,  as  to  the  plead- 
ing. The  defendant  may  plead  any  thing  that  admits  the  property 
in  plaintiff  and  the  conversion,  and  justifies  the  latter.     (2  Saund. 
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PL  <£:  Ev.,  1142.)  This  plea  does  that.  There  is  a  general  and 
special  conversion.  If  cattle  are  found  damage  feasant,  they  may 
be  taken  and  held  until  restitution  is  made.  This  is  a  special  con- 
version. The  owner  may  bring  either  trespass  or  trover.  Trover 
will  lie  wherever  trespass  will,  but  not  e  converso.  At  common  law 
the  owner  must  tender  amends  to  release  his  beasts.  (3  Blac. 
Com.,  5,  6.)  The  taking  and  impounding  is  a  conversion,  as  much 
as  the  killing  would  be,  if  it  is  lawful.  If  a  party  has  the  right  to 
do  the  act,  he  may  plead  it;  and  the  plea  is  a  sufficient  answer  to 
the  declaration.  If  the  plaintiff  asserts  that  we  went  beyond  our 
rightful  power  to  take  and  impound,  he  must  reply  it;  as  that  we 
abused  the  beasts;  killed  the  sow,  &c.,  which  would  make  us  tres- 
passers ab  initio.  If  the  plaintiff  seeks  to  avoid  our  plea  of  taking 
damage  feasant,  he  must  reply  that  the  sow  was  there  through  de- 
fault of  fences,  which  we  were  bound  to  repair.  (1  Wils.  Rep., 
20-1;  1  Chitt.  PL,  597-8;  528-9.)  Our  plea  confesses  the  conver- 
sion, and  justifies  it.  (1  ChiU.  PL,  593,  497;  19  Wend.  Rep.,  463.) 
Mr.  Layton,  in  reply. — In  trespass  the  point  is  the  taking.  In 
trover,  the  conversion',  this  plea  of  damage  feasant  applies,  there- 
fore, to  the  one,  and  not  to  the  other.  The  one  admits  the  taking 
and  justifies  it;  in  trover  it  only  justifies  the  taking,  which  is  not 
material.  It  does  not  touch  the  conversion,  which  is  the  only  point. 
The  impounding  is  not  a  conversion.  (3  Wils.  Rep.,  19,  20.)  The 
form  of  pleading  is  wrong.  Not  being  a  full  denial,  the  plea  should 
conclude  with  a  special  traverse,  absque  hoc,  &c.  {Cro.  Eliz.,  97; 
Stepli.  PL,  205.) 

By  the  Court. 

Harrington,  Judge. — The  essentials  to  the  action  of  trover  are 
property  (general  or  special)  in  the  plaintiff,  and  a  right  of  posses^ 
sion  to  personal  chattels,  and  a  wrongful  conversion  by  defendant. 
(2  Saund.  PL  &  Er.,  1138 ;  1  Chitt.  PL,  164.)  The  taking,  or  rather 
finding,  is  not  in  issue,  but  the  right  of  property  and  to  the  posses- 
sion are;  and  the  conversion,  dependent  upon  these,  is  the  gist  of 
the  action.  For  if  the  plaintiff  have  no  right  to  the  possession,  there 
can  be  no  unlawful  conversion,  as  against  him.  The  declaration 
necessarily  avers  the  property  and  possession,  and.,  then  adds  the 
losing  and  finding,  which  are  fictions  not  traversable,  and  the  con- 
version, which  is  the  gravamen.  These  may  be  denied,  under  the 
general  issue,  or  a  special  defence  denying  either,  may  be  specially 
pleaded.     (1  Chitt,  PL.  491;  spec.  pL,  2;  Chitt.  PL,  575.)     Proof 
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of  property,  either  general  or  special,  usually  draws  the  right  of 
possession  to  it,  unless  the  party  have  parted  with  it;  and  proof  of  a 
wrongful  taking  or  wrongful  assumption  of  property  in  the  goods, 
or  of  a  refusal  to  give  them  up,  is  proof  of  a  conversion. 

The  plea  here  is,  that  the  defendant  took  the  sow  in  his  close, 
damage  feasant,  and  drove  and  impounded  her  as  he  well  might, 
which  is  the  conversion  complained  of,  and  concludes  with  a  verifica- 
tion and  prayer  of  judgment  in  the  usual  form.  It  is  objected  to 
this,  that  it  does  not  confess  the  conversion,  nor  traverse  it  in  the 
ancient  form  of  absque  hoc,  &c.,  and  therefore  does  not  answer  the 
whole  declaration;  but  non  allocatur,  for  the  taking  and  impounding 
under  a  claim  of  right  is  a  conversion,  unless  it  be  justified.  (2 
Saund.  PL  £  Ev.,  1165;  9  Adolph.  &  Ell.,  861;  Weeding  vs.  Ald- 
ridge.)  It  admits  the  property  in  plaintiff  and  the  conversion,  and 
justifies  the  latter.  (2  Saund.  PI.  &  Ev.,  1142.)  It  is  a  plea  in 
confession  and  avoidance,  and  has  the  usual  conclusion.  (1  Chitty 
PL,  497-8.) 

The  defence  of  taking  damage  feasant  is  as  available  in  trover  as 
in  trespass.  If  the  party  have  the  right  so  to  take,  the  form  of  ac- 
tion chosen  by  another  cannot  vary  that  right.  If  sued  in  trespass 
it  justifies  the  taking;  if  in  trover,  the  conversion;  unless  the  plain- 
tiff by  his  replication  avoid  it.     Demurrer  over-ruled. 

Judgment  of  respondeat  ouster. 

Layton,  for  plaintiiT. 

Cullen,  for  defendant. 


JAMES  JOHNSOX  vs.  AMOS  STAYTON. 

Public  roads.    What  is  a  dedication^ 

A  private  action  will  lie  for  the  obstruction  of  a  public  road,  with  special 

damage. 
What  constitutes  a  private  road. 

Action  of  trespass  for  obstructing  a  public  road,  with  special 
damage;  and  a  count  for  obstructing  a  private  road. 

It  was  a  very  old  road,  and  had  been  used  by  the  public  at  plea- 
sure, but  chiefly  by  the  owners  of  two  or  three  farms,  for  seventy 
years  or  more,  as  a  neighborhood  or  by-road  passing  through  these 
farms,  but  always  having  gates  across  it,  which  were  kept  up  by  the 
land  owners.     A  few  years  ago  the  State  road  from  Staytonville  to 
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Williamsville,  was  straightened  and  changed  by  act  of  assembly,  and 
the  road  to  which  this  neighborhood  road  led  was  vacated.  It  was 
proved  in  the  case,  also,  that  the  defendant,  who  owned  the  land 
adjoining  this  old  road,  had  moved  his  fence  in  it  and  blocked  it  up 
for  about  twelve  feet,  so  that  the  plaintiff  had  to  buy  a  right  of  way 
over  adjoining  land,  to  get  out  to  tlie  State  road.  The  suit  was  for 
this  obstruction. 

The  case  was  argued  by  Mr.  Layton,  for  Johnson,  and  Mr.  Hous- 
ton, for  Stayton. 

Judge  Hakrington  charged  the  jury  to  the  following  effect: — 

The  complaint  is — 1.  That  defendant  obstructed  a  public  road. 
The  roads  are  made  for  public  convenience,  and  when  one  is  esta- 
blished as  a  public  road,  any  obstruction  of  it  whatever  is  a  nuisance, 
indictable  as  such;  and  if  such  obstruction  causes  special  damage  to 
a  particular  person,  he  may  have  his  private  action  for  the  injury. 

Public  roads  may  exist  by  public  authority  or  by  private  dedica- 
tion. In  the  former  case  they  are  laid  out  by  order  of  court,  or  by 
act  of  assembly,  and  are  proved  by  the  record;  in  the  latter  they 
may  be  proved  by  long  usage  and  enjoyment,  and  by  being  kept  up 
by  the  public.  By  the  common  law  of  England,  and  of  this  State, 
twenty  years  of  uninterrupted  use  of  a  road  by  the  public,  was  evi- 
dence of  a  dedication  of  the  road  by  the  land  owners  to  the  public. 
The  reasonable  inference  in  respect  to  such  a  road  is,  that  if  the 
owner  of  the  land  through  which  it  runs  will  permit  the  public  to 
use  it  without  interruption  or  objection,  for  the  space  of  twenty  years, 
this  is  evidence  of  its  dedication  and  gift  to  the  public  as  a  road. 
But  any  act  of  the  land  owner  prohibiting  or  restricting  the  public 
from  uninterrupted  use,  will  prevent  such  an  inference  of  dedication. 
The  prohibition  of  one  man  on  one  occasion,  or  a  notice  that  the 
owner  does  not  mean  to  give  up  his  land  by  this  indulgence  to  the 
public,  will  prevent  the  road  from  becoming  a  public  road  by  dedica- 
tion. A  gate  or  bar  across  the  road  is  a  standing  notice  to  this 
effect;  it  prevents  the  legal  inference  that  might  otherwise  be  drawn. 
A  gate  on  a  public  road  is  a  nuisance;  if  put  there  after  the  road  is 
opened  as  a  public  highway,  it  is  an  indictable  offence;  if  put  thgre 
by  the  owners  of  the  land  before  it  is  a  public  highway,  it  will  pre- 
vent such  road  from  becoming  a  public  road  by  dedication.  Gates 
do  not  exist  in  this  State  across  public  roads;  the  few  exceptions  are 
by  force  of  special  acts  of  assembly.  The  description  of  a  highway 
in  the  pleadings  is  a  road  through  and  along  which  the  pub  lie  ar 
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used  to  travel  without  interruption;  and  the  existence  of  gates  con- 
tradicts this  description. 

Cases  have  been  cited  to  show  that  a  public  road  may  exist,  with 
gates  which  have  been  kept  across  it  time  out  of  mind,  and  the  in- 
ference is  drawn  of  a  limited  or  restricted  dedication,  saving  to 
the  owner  the  right  to  keep  up  gates.  It  has  been  said  that  there 
is  no  such  thing  as  time  out  of  legal  memory  in  this  country;  in 
England  it  dates  back  beyond  the  period  of  its  settlement;  but  sup- 
posing this  to  be  so  in  reference  to  the  roads  laid  out,  or  otherwise 
known  to  be  public  roads,  the  question  whether  a  dedication  can  be 
presumed  by  long  use  of  a  road  over  private  premises,  where  such 
road  is  constantly  obstructed  by  gates,  is  still  untouched.  We  think 
the  barring  up  such  a  road  by  the  land  owner,  who  still  permits 
others  to  go  through  his  gates,  contradicts  the  inference  that  he 
means  to  dedicate  the  road  to  the  public;  and  that  a  public  road 
cannot  be  established  by  such  usage. 

The  Legislature  has  qualified  the  common  law  in  this  State  re- 
specting roads  claimed  to  be  such  by  dedication.  So  many  neigh- 
borhood roads  exist  by  the  indulgence  of  land  owners,  that  the  com- 
mon law  was  considered  harsh  in  reference  to  forfeiting  private  land 
by  indulgence,  and  the  Legislature  has  required  that  such  a  road 
shall  have  not  only  been  used,  but  maintained  and  kept  up  by  the 
public  for  twenty  years,  to  make  it  a  public  road  against  the  owner 
of  the  land. 

2.  Then  is  the  plaintiff  entitled  to  recover  as  for  an  obstruction 
of  his  private  road. 

Private  roads  become  such  by  being  laid  out  under  an  order  of 
court,  as  public  roads  are,  or  by  purchase  and  grant.  Long  enjoy- 
ment and  use  are  evidence  of  grant;  and  where  a  man  owning  a 
farm  which  is  reached  only  by  going  over  another's  land,  has  enjoyed 
such  a  right  of  way  for  twenty  years  without  interruption,  it  is  evi- 
dence of  a  previous  grant  from  which  the  right  of  way  may  be  esta- 
blished. It  is  an  easement  connected  with  the  land  beyond  it,  and 
its  connection  with  such  land  must  be  shown.  It  exists  only  on  the 
idea  that  the  owners  of  the  land  beyond  have  purchased  the  right; 
and  the  length  of  time  during  which  they  have  enjoyed  it,  is  used  as 
evidence  of  the  grant.  In  this  respect  the  existence  of  gates  will 
not  weaken  the  force  of  such  usage,  for  the  easement  of  a  right  of 
way  may  exist  with  as  well  as  without  gates.  The  question  for  the 
jury  then  will  be,  whether  the  plaintiff  has  shown  that  he  is  entitled 
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to  such  an  easement,  as  appurtenant  to  his  farm,  as  a  private  right 
of  way  to  the  Staytonville  road,  and  whether  such  right  of  way  has 
been  obstructed  by  the  defendant.  The  Staytonville  and  Williams- 
ville  road  was  changed  in  its  course,  and  straightened,  by  proceed- 
ings under  an  act  of  assembly  passed  Feb.  27,  1849,  and  the  curve  in 
the  old  road  was  by  authority  of  that  act,  and  the  return  of  the  com- 
missioners, vacated  and  closed  up.  The  Johnson  road,  over  which 
plaintiff  claims  a  right  of  way,  was  thus  closed  up,  and  from  that 
time  there  is  no  such  road  as  is  described  in  the  declaration  leading 
from  the  plaintiff's  premises  to  the  public  road  from  Staytonville  to 
Williamsville.  The  return  is  dated  Feb.  4,  1850,  and  supposing  the 
defendant  to  have  been  guilty  of  any  obstruction  to  the  plaintiff's 
right  of  way,  it  must  have  been  before  that  time.  .For  such  obstruc- 
tion, the  plaintiff  can  recover  under  the  sixth  count  of  his  declaration, 
if  the  jury  find  the  right  of  way  in  the  plaintiff,  and  his  damages  to 
be  assessed  by  the  jury  will  be  the  special  injury  he  has  sustained 
thereby,  in  being  obliged  to  go  by  longer  and  inconvenient  modes  to 
the  public  roads,  and  the  expense  of  clearing  out  the  portion  of  this 
road  still  left  open. 

Verdict  for  plaintiff,  $25  00. 

Layton,  for  plaintiff. 

Houston,  for  defendant. 


SARAH  ANN  MORRIS,  an  Infant,  &c..  by  her  Guardian  vs.  WIL- 
LIAM HAZZARa 

Suit  for  a  distributive  share  of  an  estate  is  a  personal  demand;  yet  "  out- 
standing liabilities  of  the  estate,"  may  be  pleaded,  under  the  statute;  ar 
refunding  security  may  be  required  by  the  court. 

The  suit  was  by  the  only  child  and  heir-at-law  of  Constantine 
Morris,  against  the  administrator  of  his  estate,  for  a  distributive 
share.  It  was  in  special  assum'psit,  under  the  provisions  of  Code, 
306,  the  declaration  averring  the  appointment  of  defendant  as  ad- 
ministrator, the  rendering  of  accounts,  distributive  balance,  assets  in 
hand,  &c.,  and  counting  on  the  consequent  promise  to  pay.  These 
averments  were  proved. 

The  defendant,  who  appeared  in  person,  objected  that  he  was  sued 
personally  and  not  as  administrator,  and  was  thereby  precluded  from 
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pleading  outstanding  debts  due  from  the  estate;  and  he  applied  for 
a  nonsuit  on  this  ground ;  but. 

The  Court  said  the  suit  was  properly  brought  against  the  defen- 
dant personally;  as,  upon  proof  of  assets,  it  became  his  debt.  The 
Code  provides  that  "  an  action  of  assumpsit  may  be  maintained 
against  an  executor  or  administrator  for  a  legacy  or  distributive 
share;  and  assets  in  his  hands  to  pay  a  legacy  shall  create  a  legal 
liability,  and  raise  a  consequent  promise  to  pay  it.  There  shall  be 
a  legal  liability  to  pay  a  distributive  share,  and  consequent  implied 
promise."  The  facts  stated  in  the  declaration  showing  his  appoint- 
ment as  administrator,  his  accounting,  &c.,  are  only  inducement 
showing  the  foundation  of  the  assumpsit.  The  verdict  and  judgment 
in  a  suit  against  him  as  administrator,  would  be  a  judgment  against 
the  estate;  but  the  liability  is  a  personal  one.  It  is  true  that  this 
produces  an  apparent  difficulty  in  pleading  outstanding  liabilities, 
to  which  the  assets  are  applicable,  as  such  a  plea  would  be  more 
applicable  to  a  demand  against  the  estate,  but  the  court  apprehends 
it  would  be  a  good  plea  in  this  suit,  as  showing  that  there  are  assets 
applicable  to  the  plaintiff's  claim.  And  additionally  the  Code  pro- 
vides a  further  remedy,  by  authorizing  the  court  to  "  exercise  equita- 
ble powers,  in  requiring  a  plaintiff  to  give  security  to  refund. 

Mr.  Hazzard  then  moved  to  amend  by  pleading  outstanding  debts, 
which  the  court  refused,  as  the  plea  had  been  already  put  in,  demur- 
red to,  and  withdrawn;  and  the  case  had  proceeded  so  far  in  the 
trial;  but,  after  verdict,  on  his  motion,  supported  by  affidavit  setting 
out  certain  judgments  that  had  been  recovered  against  him,  they  re- 
quired the  plaintiff  to  give  security  to  refund. 

Verdict  for  plaintiff,  $665  10. 

Saulsbury,  for  plaintiff. 


JOHN  K.  JARVIS  vs.  JAMES  MANLOVE. 


In  trespass  assault  and  battery,  words  uttered  by  the  plaintiff  against  the 

defendant,  on  a  former  occasion,  are  not  admissible  in  mitigation. 
Nor  statements  made  by  third  parties  to  the  defendant  of  such  words. 
The  defendant's  condition  in  life  and  occupation,  may  be  put  in  evidence. 
Conviction  and  fine  for  the  public  offence,  is  not  evidence  in  the  private  suit. 

Tins  was  an  action  of  trespass,  assault  and  battery.     The  defen- 
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dant  had  assaulted  the  plaintiff  and  beaten  him  with  a  cowhide  whip, 
in  a  public  office  in  Dover.  The  plea  was  not  guilty,  and  on  the 
trial  evidence  was  offered  of  expressions  made  by  the  plaintiff  de- 
rogatory of  the  defendant,  several  days  before  the  assault.  This 
was  objected  to,  and  Lee  vs.  Woolsey,  19  Johns.  Rep.,  319,  and 
Avery  vs.  Ray,  1  Mass.  Rep.,  12,  were  cited. 

The  Court  ruled  out  the  evidence. 

Evidence  was  also  offered  in  mitigation  of  damages,  of  a  conver- 
sion between  John  P.  Manlove  and  James  Manlove,  in  which  the 
defendant  was  informed  of  certain  reflections  cast  upon  him  by  the 
plaintiff,  on  the  morning  of  the  day  when  the  assault  was  made. 

A  majority  of  the  court  ruled  out  the  evidence,  the  Chief  Justice 
dissenting. 

The  defendant  offered  evidence  of  the  defendant's  condition  in  life 
and  occupation,  to  mitigate  the  damages. 

The  plaintiff  objected,  and  cited  contra,  Vaughan  vs.  Warren, 
Sussex,  last  term,  where  it  was  held  contra. 

A  majority  of  the  court  admitted  this  proof.  Judge  Wootten  dis- 
senting. Judge  Wootten  understood  the  evidence  as  going  beyond 
the  proof  morely  of  the  defendant's  pecuniary  means,  and  as  involving 
character,  arising  from  position,  which  he  thought  inadmissible. 

It  was  proved  that  the  defendant  was  a  farmer,  a  renter  of  land, 
and  engaged  in  buying  and  selling  cattle,  &c.  He  had  no  capital. 
His  debts  amounted  to  $1,500. 

The  defendant  offered  in  evidence  the  record  of  his  conviction  on 
an  indictment  for  this  assault  and  battery.  It  was  objected  to  and 
ruled  out.    The  defendant's  counsel  cited  2  Greenl.  Ev.,  390. 

He  offered  to  prove  that  he  had  paid  the  fine  of  another  person, 
who  was  also  convicted  as  acting  with  him  on  the  occasion;  which 
was  ruled  out. 

The  case  went  to  the  jury,  under  a  charge  from  Judge  Wootten; 
and  plaintiff  had  a  verdict  for  $ 

Fisher  and  Saulshury,  for  plaintiff. 

Booth,  for  defendant. 
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THE  DELAWARE  RAIL  ROAD  COMPANY  vs.    BENIAH 

THARP. 

The  power  of  the  Legislature  to  revoke  corporate  charters  is  reserved  by  the 
Constitution,  and  need  not  be  contained  in  the  charter. 

It  is  not  an  arbitrary  power,  but  only  for  cause,  of  which  the  Legislature  is 
to  judge,  and,  therefore,  a  reservation  of  the  power  of  revocation  "  on  con- 
viction of  misuse  or  abuse  of  privileges,"  is  a  constitutional  reservation. 

Assumpsit.     Plea,  nul  tiel  corporation.  Demurrer, 

The  objection  to  the  charter  was,  that  it  does  not  sufficiently  re- 
serve to  the  Legislature  the  power  to  revoke  it. 

The  terms  of  revocation  are — "  Sec.  25.  And  be  it  further  enacted. 
That  in  case  the  said  company  shall  hereafter  misuse  or  abuse  the 
privileges  hereby  granted,  and  shall  be  lawfully  convicted  of  such 
misuse  or  abuse,  the  Legislature  shall  have  power  to  revoke  this 
charter  and  to  resume  the  rights  and  privileges  hereby  granted." 

Argument  for  the  plaintiffs. — The  Supreme  Court  having  decided 
that  the  grant  of  a  corporate  charter  was  a  contract  on  the  part  of 
the  State  with  the  company,  which  could  not  be  revoked,  except  for 
cause  ascertained  by  conviction  in  the  courts,  it  was  to  qualify  this- 
that  the  Convention  of  1832  chose  to  restrict  the  grant  of  such  char- 
tes,  involving  such  a  contract  in  two  ways — 1.  By  requiring  that 
the  charter  should  be  passed  by  two-thirds,  and  that  the  power  of 
revocation  should  be  reserved  to  the  legislature,  without  calling 
in  the  aid  of  the  courts.  No  one  has  ever  doubted  that  a  statement 
on  the  face  of  the  law  of  the  fact  that  two-thirds  of  the  Legislature 
had  passed  the  act  was  unnecessary;  no  more  is  it  needful  that  the 
power  to  revoke  should  be  expressed  in  the  charter.  The  constitu-w 
tion  reserves  it;  and  the  expression  of  a  reserved  power  does  not 
confirm  the  power,  nor  the  omission  weaken  it.  So  of  that  other 
provision,  that  the  charter  should  not  exist  longer  than  twenty 
years,  without  re-enactment.  No  such  limitation  need  be  expressed 
in  the  act,  it  expires  by  limitation,  by  force  of  the  Constitution,  and 
not  by  its  insertion  in  the  act  itself.  The  Constitution  does  not  say 
it  shall  be  reserved  in  the  charter.  Even  if  the  Legislature  had  in- 
serted a  clause  that  no  such  power  of  revocation  was  reserved,  this 
.V  >uld  be  merely  void,  but  it  would  not  impair  the  rest  of  the  char- 
ter. Neither  could  the  question  arise  until  a  subsequent  Legisla- 
ture did  revoke  the  charter.  If  such  a  question  thus  arose,  the  re- 
sult would  be  that  the  power  to  revoke  would  be  sustained,  and  that 
section  of  the  act  which  denied  it  would  be  declared  unconstitutional. 
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We  do  not  enter  into  the  question  whether  if  the  Legislature  should 
arbitrarily  revoke  a  charter  without  cause,  that  would  be  a  constitu- 
tional exercise  of  legislative  power;  that  introduces  other  questions 
of  power  and  its  limitations,  which  it  is  not  now  necessary  to  con- 
sider. 

2.  The  other  position  that  may  be  taken  is,  that  the  power  of  re- 
vocation is  reserved  in  this  charter.  That  depends  on  the  question 
whether  the  constitution  meant  to  reserve  an  absolute  power  of  re- 
vocation, without  cause.  If  the  Legislature  has  not  in  this  law  re- 
served the  power  in  its  full  extent,  this  amounts  only  to  a  legislative 
construction  of  the  Constitution;  and  if  this  be  not  k  correct  con- 
struction, but  limits  and  restricts  the  power  improperly,  the  restric- 
tion is  void,  and  the  power  is  reserved  by  force  of  the  Constitution 
and  the  charter  itself. 

Argument  for  defendant. — The  Constitution  requires  an  unquali- 
fied power  of  revocation  to  be  reserved  in  every  charter.  Such  a 
power  is  not  reserved  in  this  charter,  and  it  is,  therefore,  void. 
(Art.  2,  §  17;  1  Story  Com.,  §887;  Ihid,  390,  §  407,  403,  418,  409, 
426;  2  Bac.  Ab.,  481;  8  Delaware  Laws;  Debates  in  Conven- 
tion^ 13,  123,  IGO.)  The  attempt  to  revive  the  power  in  this  char- 
ter is  an  admission  of  its  necessity.  Yet  it  falls  short  of  the  con- 
stitutional requirement.  By  the  common  law  a  charter  might  be 
forfeited  by  conviction  of  abuse  of  privileges.  The  power  reserved 
in  this  charter  does  no  more.  It  therefore  renders  nugatory  the 
constitutional  provision,  and  leaves  it  as  at  the  common  law.  If 
the  Constitution  meant  to  reserve  merely  this  qualified  power,  it 
would  have  said  so.  I  agree  that  the  act  need  not  state  its  passage 
by  a  two-thirds  vote;  nor  need  it  contain  the  limitation  of  twenty 
years.  That  is  certain  which  may  be  made  certain;  and  the  vote 
may  be  ascertained  by  the  journals.  It  was  so  decided  in  Samuel 
Bailey's  case.  But  the  fair  reading  of  the  Constitution  is,  that  the 
reservation  of  the  power  should  be  contained  in  every  charter.  The 
debates  in  Convention  favor  this  idea,  and  cotemporary  construction 
also.     (1  Ark.  Rep.,  513.) 

Reply. — The  cotemporaneous  construction  is  both  ways;  some 
acts  passed  soon  after  the  Constitution  contain  a  reservation,  some 
not — some  precisely  like  this.  The  Constitution  meant  to  impose 
these  restrictions  on  the  Legislature,  in  reference  to  the  grant  of 
corporate  charters,  namely,  by  requiring  a  vote  of  two-third;  to  re- 
serve the  power  of  revocation  in  the  Legislature,  and  to  limit  the 
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duration  to  twenty  years.  Our  construction  limits  the  power  by 
force  of  the  Constitution  itself;  theirs  degrades  the  action  of  the 
Convention  to  a  mere  direction  to  the  Legislature  to  limit  its  own 
powers  in  reference  to  the  revocation  of  charters.  Yet  the  argu- 
ment of  our  opponents  concedes  that  the  other  two  restrictions  need 
not  be  expressed  by  the  legislature  itself,  and  this  concedes  the 
whole  case.  For  in  reference  to  limitation,  there  is  the  same  ne- 
cessity of  inserting  it  as  exists  in  respect  to  the  clause  of  revocation, 
if  the  act  and  not  the  Constitution  is  to  be  looked  to  as  imposing  the 
restriction.  It  is  a  safe  rule  of  construction  to  adopt  that  reading 
which  will  preserve  and  not  destroy  important  interests,  provided  it 
is  a  rational  one. 

By  the  Court. — The  object  of  the  Convention,  though  not  very 
clearly  expressed,  was  to  restrict  the  power  of  the  Legislature  from 
granting  irrevocable  charters.  That  object  is  effected  by  the  Con- 
stitution, without  any  aid  from  the  legislative  act,  and  therefore  the 
reservation  of  power  to  revoke  need  not  be  expressly  made  in  the 
charter;  but,  if  this  were  so,  we  are  of  opinion  that  the  power  is 
sufficiently  reserved  in  this  charter.  It  never  could  have  been  the 
purpose  of  the  Convention  to  reserve  to  the  Legislature  a  mere  power 
to  revoke  charters  from  whim  or  caprice,  and  without  any  cause; 
such  an  idea  would  be  fatal  to  all  public  improvement,  through  the 
action  of  corporations.  No  one  would  invest  his  money  in  a  bank 
or  rail  road  or  canal,  if  his  rights  were  constantly  subject  to  be  taken 
away  without  cause;  and  it  would  be  contrary  to  the  first  principles 
of  justice,  after  men  under  the  sanction  of  legislative  charter,  have 
invested  their  money  in  public  improvements,  to  have  their  corpo- 
rate powers  withdrawn  without  cause.  True  this  provision  of  the 
Constitution  reserves  to  the  Legislature  alone  the  right  to  judge 
whether  the  corporation  has  abused  its  powers,  and  thus  to  revoke 
charters,  but  the  reasonable  construction  of  the. Constitution  is,  that 
this  shall  be  done  upon  examination  and  trial  before  the  Legislature, 
upon  grounds  stated. 

Judgment  for  plaintiffs. 

J.  A.  Bayard  and  Smithers,  for  plaintiffs. 

Layton,  for  defendant. 
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JOSEPH  A.  LORD,  d.  b.,  app't.  vs.  BEXJAMIX  P.  TOWXSEND, 

p.  b.,  respondent. 

A  constable  ia  not  bound  to  sell  goods  under   a   fi.  fa.,   without  orders  or 

special  occasion. 
A  return  of  execution  process  before  the  return  day,  is  not  irregular,  unless 

a  further  levy  is  thereby  prevented. 
On  an  appeal,  the  officer  can  be  charged  only  with  the  neglect  of  duty,  for 

which  the  suit  was  brought  below. 

This  was  an  appeal  from  the  Judgment  of  a  justice  of  the  peace, 
in  an  action  against  Joseph  A.  Lord,  a  constable,  for  money  col- 
lected by  him  for  the  plaintiff.  The  narr.  had  several  counts,  for 
non-payment  of  money  levied;  neglect  to  make  due  return;  neglect 
to  levy;  neglect  to  rec-eive  the  execution;  and  refusal  to  receive  the 
execution. 

The  defence  was — 1.  The  defendant  is  not  responsible  in  this 
form  of  action,  for  refusing  to  receive  the  writs  of  execution.  2. 
After  he  received  them  he  performed  his  duty.  3.  He  was  not 
bound  to  pay  the  proceeds  of  sale  of  the  property  levied  on  to  plain- 
tiff, because  of  a  prior  levy,  to  which  the  same  were  applicable.  4. 
The  property  which  plaintiff  required  the  constable  to  levy  on,  had 
been  sold  to,  and  was  in  the  possession  of,  a  third  person;  and  the 
constable  was  not  bound  to  take  the  responsibility  of  levying  on  such 
property  without  indemnity,  which  was  refused. 

Judge  WooTTEN  charged  the  Jury. — 1.  That  though  a  fi.  fa.  com- 
manded the  constable  to  levy  and  make  the  debt,  and  authorized 
him  to  sell  goods  levied,  he  was  not  bound  to  sell  under  a  fi.  fa.,  un- 
less special  reasons,  or  the  plaihtiff's  orders,  required  such  despatch. 
What  was  due  diligence  in  this  respect,  must  be  referred  to  the  cir- 
cumstances of  the  case,  and  without  special  reasons,  neither  public 
policy,  nor  usage,  required  that  a  defendant  should  be  sold  out  as 
soon  as  his  property  is  taken  in  execution.  But  that  if  the  plaintiff 
require  it,  or  would  suffer  the  loss  of  his  debt  by  delay,  the  consta- 
ble ought  to  sell  on  the  fi.  fa. 

2.  That  the  obligation  of  the  constable  was  to  return  process  by 
the  return  day,  and  this  obligation  was  answered  by  a  return  on  or 
before  that  day;  unless  a  premature  return  should  injure  the  plain- 
tiff, by  preventing  a  further  levy  or  otherwise. 

3.  That  this  being  an  appeal,  though  to  be  tried  here  de  novo,  it 
must  be  a  trial  of  the  same  cause  of  action  as  was  tried  below,  other- 
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wise  the  judgment  below  and  here  might  be  different,  and  might 
both  be  right.  Yet  if  the  judgment  below  was  right,  the  plaintiff 
ought  not  to  succeed  in  his  appeal  and  involve  the  defendant  in 
costs,  without  any  such  default  as  was  charged  below.  If  the  charge 
below  was  for  not  returning  a  writ,  it  cannot  be  here  for  making  a 
false  or  an  insufficient  return;  if  it  was  for  negligence  in  not  col- 
lecting money,  it  cannot  here  be  changed  to  default  in  not  paying 
over  money  collected. 

That  this  construction  was  especially  necessary  in  reference  to  a 
summary  remedy  for  a  forfeiture  and  penalty,  which  are  imposed  by 
statute  on  a  public  officer,  and  the  pleadings  are  to  inform  him  posi- 
tively for  what  neglect  of  duty  it  is  sought  to  charge  him. 

Eodney  and  Wolfe,  for  plaintiff. 

Fattersun,  for  defendant. 


HOWAKD  KENNEDY,  p.  b.,  appt.  vs.  JAMES  MURDICK,  d. 

b.,  respondent. 

A  note  given  by  one  of  several  bidders  for  government  contracts  to  another, 
to  induce  bim  to  withdraw  his  bid,  is  an  illegal  consideration,  and  cannot 
be  enforced. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action 
of  assumpsit,  on  a  promissory  note,  dated  May  25,  1848,  for  $100, 
payable  in  sixty  days,  to  the  plaintiff  or  order. 

It  was  an  action  to  recover  the  amount  of  a  note  for  $100,  given 
on  consideration  that  Kennedy  should  procure  a  mail  contract  from 
the  general  government,  at  a  certain  sum.  The  defence  was,  the 
illegality  of  the  transaction,  and  want  of  consideration. 

Kennedy  and  Murdick  were  both  bidders  for  mail  service  on  route 
No.  1916.  Kennedy  was  the  lowest  bidder,  and  his  bid  was  ac- 
cepted, with  a  qualification  that  enabled  him  to  decline  it;  and  at 
this  point  Murdick  gave  his  note  to  Kennedy  for  $100,  to  get  him 
the  contract,  and  Murdick  thereupon  refused  to  take  the  contract, 
and  withdrew  his  bid;  and  the  contract  was  given  to  Murdick. 

The  Court  held  this  to  be  unlawful.  Contracts  in  contravention 
of  public  policy,  or  of  a  public  statute,  are  illegal,  and  will  not  be 
enforced. 

The  act  of  Congress  provides  that  no  mail  contract  shall  be  made 
with  any  person  who  shall  have  entered  into  any  combination,  or 
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proposed  to  enter  into  any  combination,  to  prevent  the  making  of 
any  bid  for  a  mail  contract,  by  any  other  person;  or  who  shall  have 
made  any  agreement,  or  shall  have  given  or  performed,  or  promised 
to  give  or  perform  any  consideration  whatever,  or  to  do  or  not  do 
any  thing  whatever,  in  order  to  induce  any  other  person  not  to  bid 
for  a  mail  contract. 

It  has  been  decided  that  an  attempt  to  contravene  the  policy  of  a 
public  statute  is  illegal,  though  the  statute  contain  no  express  pro- 
hibition of  such  attempt.     (4  llalst.  Rep.,  352;  5  Ibid,  87.) 

Whiteley,  for  plaintiff. 

Huffington  and  Booth,  for  defendant. 


JAMES  N.  SUTTOX  vs.   WILLIAM  A.  SUTTOX,  SAMUEL  B. 

SUTTON,  et.  al. 

An  executor,  with  an  interest,  is  not  a  competent  witness  to  a  will. 

Requisites  to  the  \-alidity  of  wills. 

Proof  in  case  of  death   of  witnesses. 

Proof  in  case  of  failure  of  memory  of  witnesses. 

Proof  of  contradictory  statements  made  by  attesting  witness  as  impeaching 
his  signature,  or  his  deposition. 

Effect  of  proof  impeaching  the  general  credit  of  attesting  witness. 

Testamentary  capacity,  what? 

Proof   invalidating,   or   corroborative. 

Undue  influences;  must  amount  to  constraint;  mere  solicitation  or  persua- 
sion will  not  vitiate  a  will. 

Issue  from  the  register,  to  try  codicils  No.  3,  and  No.  4,  to  be 
will  of  John  Sutton. 

One  of  the  witnesses  to  codicil  No.  3  was  dead,  and  his  hand  wri- 
ting was  proved;  the  other  witness  was  old  and  had  only  a  very  in- 
distinct recollection  of  having  signed  it,  though  she  believed  the 
signature  to  be  hers.  She  could  not  prove  the  signing  or  publica- 
tion of  the  testator,  or  the  presence  of  the  other  witness,  apart  from 
her  own  attestation,  which  was  genuine,  and  she  had  no  doubt  was 
placed  there  to  attest  what  at  the  time  she  knew  to  be  true. 

The  witnesses  to  codicil  No.  4.  wore  both  dead.  Their  signatures 
were  proved;  and  the  deposition  of  one  of  them,  made  at  the  pro- 
bate before  the  register,  was  put  in.  But  against  that,  his  general 
credit  was  impeached,  and  it  was  proved  by  several  witnesses  that 
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he  had  said  he  did  not  see  the  testator  sign  the  paper,  nor  hear  him 
publish  it  as  his  will. 

One  of  the  executors,  a  party  to  this  proceeding,  and  the  person 
chiefly  interested  in  the  codicil,  was  offered  to  prove  the  circumstan- 
ces under  which  the  will  was  found. 

The  Court  rejected  him. 

The  other  executor,  who  was  not  intersted  in  the  codicils,  was 
then  called  and  admitted. 

He  proved  that  the  envelope  produced  "  looked  like  "  the  paper 
from  which  the  will  and  codicils  were  taken,  after  Mr.  Sutton's  death. 
It  was  produced  by  Miss  Long,  who  had  the  keys.  When  he  first 
saw  it,  it  had  been  broken  open ;  but  in  the  presence  of  all. 

The  case  was  argued  before  the  jury,  by  Messrs.  Bates  and  Rog- 
ers, for  plaintiffs,  and  Mr.  Rodney,  for  the  executors. 

Judge  Harrington  charged. — The  party  propounding  a  will  must 
prove  the  formal  execution;  and,  when  it  is  attacked,  he  must  esta- 
blish— 1.  A  will  in  writing;  2.  that  it  was  signed  by  the  testator, 
or  by  some  one  subscribing  the  testator's  name  in  his  presence  and 
by  his  express  direction:  (it  need  not  be  signed  in  the  presence  of 
the  witnesses,  but  must  be  acknowledged  by  the  testator  to  them;)  3. 
that  it  shall  be  attested  and  subscribed  in  his  presence  by  two  or  more 
•credible  witnesses. 

The  clearness  of  the  proof  required  on  these  points  will  reasona- 
bly vary  with  each  case,  depending  much  upon  age,  capacity,  and 
other  circumstances.  As  where  the  testamentary  capacity  of  the 
party  is  questioned  or  fraud  imputed,  proof  that  the  witness  signed 
in  the  presence  of  the  testator,  will  reasonably  be  held  to  a  greater 
strictness,  than  where  that  capacity  is  unquestioned,  and  the  testa- 
tor's signature  undoubted. 

And  where  the  will  is  written  by  a  person  who  is  to  be  benefitted 
by  it;  or  where  improper  influence  is  imputed  over  a  man  of  doubt- 
ful capacity,  stricter  proof  will  be  required  of  volition  and  capacity, 
as  well  as  of  the  statutory  requisites  to  formal  execution. 

So  the  jury  are  at  liberty  to  regard  evidence  of  the  testator's  pre- 
vious purposes  in  reference  to  his  testamentary  disposition;  and  of 
his  known  affections  and  preferences,  as  operating  on  the  question 
whether  the  instrument  propounded  is  or  is  not  his  will. 

Proof  of  codicil  No.  3.  The  witnesses  are  James  Houston  and 
Isabella  Long.     James  Houston  is  dead.     His  signature  is  proved. 
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and  proof  of  his  signature  is  from  necessity  to  be  held  sufficient  as- 
to  his  attestation,  unless  there  be  other  proof  to  contradict  it. 

Isabella  Long,  an  aged  witness,  is  not  distinct  in  her  recollection 
as  to  the  facts;  and  therefore,  from  her  age  and  failing  memory,, 
not  to  be  expected  to  give  the  clearest  statement  of  facts.  Yet, 
from  a  fair  understanding  of  what  she  does  prove,  and  the  legal  in- 
ferences to  be  drawn  from  Houston's  signature,  the  jury  must  decide 
whether  it  is  proved  that  this  codicil  was  executed  as  before  stated,, 
and  was  attested  and  subscribed  in  the  testators  presence,  both  by 
Miss  Long  and  James  Houston. 

Proof  of  codicil  No.  4,  dated  December  7,  1852.  This  codicil  is 
attested  and  subscribed  by  James  C.  Jackson  and  Nathaniel  Cov- 
ington. The  legal  execution  is  denied,  on  proof  that  Jackson  de- 
clared he  would  not  swear  to  the  testator's  signature,  and  generally 
that  he  was  not  a  credible  person.  The  first  objection  is  to  be  taken 
in  connection  with  the  explanations  which  Jackson  makes  in  refer- 
ence to  this  conversation;  the  second  is  for  the  jury  generally,  on 
the  proof  of  Mr.  Jackson's  credibility  as  a  witness.  The  statute 
requires  that  the  witnesses  shall  be  credible,  that  is,  such  as  may  be 
relied  on  for  truth,  in  reference  to  the  matter  they  are  called  to. 
establish. 

If  these  two  witnesses  are  credible,  and  are  believed,  its  formal 
execution  is  proved;  unless  the  objections  taken  to  this  and  also  to 
the  other  codicil  are  considered  by  the  jury  fatal  to  their  validity. 
These  are,  that  John  Sutton  was,  from  age  and  weakness  at  the 
time  these  codicils  are  supposed  to  have  been  made,  a  man  of  doubt- 
ful and  fluctuating  capacity;  operated  upon  by  improper  influences, 
to  make  changes  of  his  will  contrary  to  his  real  wishes,  and  at  vari- 
ance with  his  known  affections. 

These  are  objections  apart  from  the  formal  execution  of  the  will 
and  codicils.  Testable  capacity  in  such  a  person  is  John  Sutton,  of 
whom  insanity  is  not  supposed,  will  amount  to  nothing  more  than  a 
knowledge  of  what  he  was  about,  and  how  he  was  disposing  of  his 
property,  and  the  purpose  so  to  do  it;  and  as  to  undue  influence 
over  a  man  of  testable  capacity,  it  must  be  such  as  to  take  away  his 
free  will;  such  as  he  is  too  weak  to  resist.  (2  Stark.,  1707;  2: 
Harr.  Rep.,  SS-t.)  Mere  solicitation  will  not  be  sufficient  to  vitiate 
a  will  made  by  a  person  having  a  knowledge  of  what  he  is  doing,, 
and  intending  to  do  it,  though  his  act  may  be  brought  about  by 
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solicitation,  or  that  kind  of  influence  which  a  disposition  to  gratify 
another  may  produce. 

But  if  from  age  or  imbecility,  a  testator  could  be  induced  to  change 
his  will,  contrary  to  his  intentions  and  against  his  own  wishes,  that 
would  be  undue  influence,  and  its  effect  upon  doubtful  or  fluctuating 
capacity,  would  invalidate  the  will. 

On  all  these  points,  the  age  and  bodily  condition  of  the  testator; 
his  condition  and  circumstances;  his  known  affections  and  prefer- 
ences; and  the  correspondence  or  contradiction  of  the  will  to  these 
affections;  the  manner  of  making  or  altering  the  will;  the  persons 
around  him  at  the  time;  their  capacity  and  credibility;  are  all  facts 
to  be  considered. 

The  jury  found  that  codicil  No.  3  was,  and  that  codicil  No.  4  was 
not  a  part  of  the  last  will  and  testament  of  John  Sutton. 

Messrs.  Oshorne,  Rogers  and  Bates,  for  plaintiff. 

Mr.  Rodney,  for  the  executors. 


YARNALL  BAILEY  vs.  WILLIAM  B.  WIGGINS. 

A  magistrate  acting  within  his  jurisdiction,   is   not  legally  responsible  for 

error  of  judgment. 
He  cannot  be  made  a  trespasser  for  the  arrest  or  imprisonment  of  a  party 

charged  with  an  offence,  though  he  be  innocent. 
Quere?     Can  he  avail  himself  of  this  defence  in  an  action  of  trespass  and 

false  imprisonment,  under  the  general  issue? 
Where  the  plaintiff's  proof  shows  that  the  only  trespass  complained  of  was 

the  judicial  act  of  issuing  process  on  complaint  and  holding  to  bail,  he 

may. 
A  warrant  duly  issued  on  complaint  against  a  party  whose  name  is  unknown, 

and  with  a  blank  for  the  name,  is  not  illegal,  and  will  justify  the  arrest 

of  the  proper  person. 

This  was  an  action  of  trespass  and  false  imprisonment,  tried  at 
May  term,  1853,  on  the  general  issue. 

The  defendant  was  a  magistrate,  but  this  was  not  suggested  by 
the  pleadings,  which  were  simply  in  trespass  vi  et  armis,  to  which 
he  pleaded  not  guilty. 

The  plaintiff's  case  as  opened,  was,  that  he  was  taken  and  thrown 
into  prison  by  authority  of  the  defendant,  acting  as  a  justice  of  the 
peace,  but  on  process  issued  without  affidavit  charging  him  with  any 
offence ;  without  any  process  authorizing  his  arrest,  and  indeed  without 
any  valid  or  lawful  process  whatever.      In  support  of  this  case,  the 
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plaintiff  put  in  evidence  a  record  of  certain  proceedings  purporting 
to  have  been  had  before  Justice  Wiggins,  and  which  referred  to  an 
affidavit  not  produced.    He  also  gave  evidence  to  show  malice. 

The  defendant's  case,  as  stated,  was,  that  a  horse  claimed  by 
Bailey  had  been  attached  for  debt  and  sold  as  the  property  of  one 
Crossan,  to  Charles  Murphy.  That  Crossan  and  Bailey,  first  by 
artifice,  and  then  by  force,  took  the  horse  from  a  servant  of  Murphy, 
on  the  highway,  and  carried  him  out  of  the  State,  with  a  saddle  and 
bridle  of  Murphy's;  for  which  Crossan  had  since  been  indicted. 
That  Murphy  made  affidavit  before  Justice  Wiggins,  who  issued  pro- 
cess for  the  arrest  of  Bailey,  leaving  a  blank  for  his  name  (which 
was  then  unknown)  and  which  was  filled  in  after  his  arrest;  and, 
upon  hearing,  held  him  to  bail,  and  committed  him  in  default  of  bail. 

The  case  turned,  at  present,  on  the  question  whether  the  defen- 
dant could  avail  himself  of  the  defence  that  he  acted  judicially  in 
the  matter,  as  the  pleadings  stood,  and  without  a  special  plea  of 
justification. 

Charles  Murphy  was  called,  and  was  asked  if  he  made  a  com- 
plaint before  Justice  Wiggins. 

This  was  objected  to — 1.  Because  the  record  of  the  complaint  was 
better  evidence.  3.  Because  it  was  matter  of  justification,  and  should 
have  been  pleaded. 

Mr.  Bates  answered,  that  he  could  prove  the  fact  of  making  the 
complaint  otherwise  than  by  the  record;  and  that  in  an  action 
against  a  justice  of  the  peace  for  false  imprisonment,  the  legality  of 
his  proceeding  is  brought  in  issue  by  the  plea  of  not  guilty,  which  goes 
to  the  gist  of  the  suit,  and  there  is  no  need  of  pleading  a  justifica- 
tion. 

Mr.  Rogers  denied  this;  and  said  that  in  no  case  of  an  action 
against  a  public  officer,  even  a  judge,  for  abuse  of  power,  could  the 
officer  prove  a  matter  of  justification  without  pleading  it,  unless  there 
be  a  statutory  provision  allowing  it.  A  justice  of  the  peace,  no 
more  than  a  constable,  can  excuse  himself  from  any  act,  without 
pleading  the  excuse. 

Mr.  Bates. — I  would  rest  the  case  on  the  principles  of  pleading. 
There  is  nothing  to  confess  and  avoid.  The  magistrate  did  not  ar- 
rest Bailey.  There  is  no  prima  facie  case  against  him.  The  charge 
against  him  in  the  declaration  is,  in  substance,  that  he  illegally  issued 
a  warrant  for  the  arrest  of  the  plaintiff;  the  evidence  answers  this 
directly;  and,  wherever  this  is  the  case,  it  may  be  proved  under  the 
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general  issue.    It  may  not  be  so  with  a  constable.    The  arrest  made 
by  him  was  prima  facie  a  trespass,  and  must  be  justified.     What 
has  the  justice  done  that  is  illegal  in  itself? 
Mr.  Eoycrs. — He  imprisoned  the  plaintiff. 

71) e  Court. — We  supposed  when  the  case  was  opened,  that  the 
pleadings  charged  this  defendant  with  an  illegal  act  done  by  him  as 
a  justice  of  the  peace;  but  on  inspecting  the  declaration,  we  find  it 
a  simple  declaration  for  an  assault  and  battery,  and  false  imprison- 
ment, with  a  count  for  an  assault  and  battery  merely.  To  such  a 
declaration  the  matter  now  offered  in  evidence  is  designed  as  a  jus- 
tification, and  ought  to  be  so  pleaded.  The  court,  (a  majority  of 
them)  therefore,  rule  out  the  evidence,  though  they  have  had  some 
hesitation  whether  it  might  not  be  considered  in  mitigation  of  dama- 
ges. 

Judge  Harrington. — Misled  as  I  was  by  the  introductory  re- 
marks of  the  plaintiff's  counsel,  into  a  supposition  that  the  record 
in  this  case  disclosed  the  official  character  of  the  defendant,  and 
complained  of  its  illegal  exercise,  I  concurred  in  admitting  proof  of 
acts  which  are  of  an  official  character  only.  Among  this  kind  of 
evidence  a  transcript  from  this  defendant's  docket  as  a  justice  of  the 
peace  has  been  admitted ;  evidence  that  the  plaintiff  was  held  to  hail 
by  the  defendant  as  a  justice  of  the  peace;  proof  that  he  delivered 
to  a  constable  a  paper  requiring  him  to  arrest  the  plaintiff;  proof  to 
show  that  this  warrant  was  issued  without  a  previous  complaint 
against  the  plaintiff;  and  further  proof  that  this  defect  was  after- 
wards sought  to  be  supplied  by  taking  the  complaint  of  Mr.  Murphy, 
after  the  arrest  of  the  party  accused.  Now,  in  answer  to  this  evi- 
dence, the  defendant  offers  to  prove  that  Murphy's  complaint  was 
made  in  due  form,  before  any  process  was  issued  for  the  arrest  of 
the  party,  and  that  the  defendant  upon  that  complaint  issued  a  war- 
rant. That  the  only  participation  of  the  defendant  in  the  plaintiff's 
arrest,  was  in  the  doing  official  acts,  would  seem  of  necessity  to  re- 
quire the  proof  of  those  acts  by  the  record,  and  that  opens  the  whole 
proof.  If  the  arrest  of  the  plaintiff  is  the  assault  complained  of,  it 
was  no  otherwise  made  by  this  defendant  than  in  the  issuing  a  war- 
rant, which  being  proved  by  the  record,  the  same  record  will  show 
on  whose  complaint  it  was  issued;  and,  if  this  defendant  imprisoned 
the  plaintiff,  it  was  only  by  a  holding  to  bail,  and  commitment,  both 
of  which  are  proved  by  the  record.    I  am  of  the  opinion,  then,  both 
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as  in  reply  to  the  plaintiff's  evidence;  and,  generally,  that  this  evi- 
dence is  admissible. 

The  testimony  was  excluded;  and  exception  prayed  and  granted. 

This  closed  the  case  on  the  evidence;  and  it  was  argued  at  length 
before  the  jury  by  Mr.  Rogers,  for  plaintiff,  and  Mr.  Bates,  for  the 
defendant.  In  the  argument  Mr.  Bates  contended  that  the  trans- 
cript put  in  evidence  by  the  plaintiff,  of  Justice  Wiggins'  record,  to 
show  the  warrant  for  plaintiff's  arrest,  was  itself  evidence  of  the 
justification,  and  must  be  considered  as  evidence  for  all  purposes. 
Mr.  Rogers  denied  that  it  could  go  in  justification,  unless  a  justifica- 
tion had  been  pleaded,  but  admitting  it  all,  it  proved  no  basis  for  the 
warrant  of  arrest;  as  it  showed  no  complaint  upon  oath  of  probable 
cause.  He  read  from  the  Constitution  this  invaluable  protection 
against  illegal  arrest;  and  argued  that  the  Constitution  had  been 
violated  in  the  person  of  his  client  by  this  arrest,  taking  even  the 
whole  transcript  in  evidence. 

Mr.  Rogers  also  stated  that  he  made  the  objection  to  the  evidence 
under  the  pleadings  in  the  case,  without  desiring  to  exclude  evi- 
dence of  justification;  and  that  he  would  not  have  resisted  a 
motion  for  amending  the  pleadings,  by  introducing  this  plea  under 
the  provisions  of  the  Revised  Code.  He  did  not  seek, — he  never 
sought, — to  try  a  case  upon  technical  issues;  and  would  have  yielded 
to  a  motion  for  amendment  under  the  wholesome  provisions  of  the 
recent  act  for  amendments.  He  then  argued  the  case  on  the  tran- 
script generally,  to  show  that  the  offence  charged  against  Bailey  was 
a  mere  trespass,  and  did  not  justify  an'  arrest  as  for  a  criminal 
charge.  And  he  claimed  damages  by  way  of  warning  and  example 
for  the  great  wrong  done  in  this  case  to  an  unoffending  stranger. 

Chief  Justice  Booth,  in  charging  the  jury,  explained  the  nature 
of  the  action  and  the  issue  to  be  tried.  Every  unlawful  restraint  of 
a  man's  liberty  is  an  imprisonment;  and  a  false  imprisonment  in- 
cludes an  assault.  The  question  was,  whether  the  defendant  in  this 
case  was  guilty  of  the  assault  and  battery  and  imprisonment  of  the 
plaintiff.  The  plea  was  not  guilty,  and  under  it,  the  defendant  could 
not  justify  his  acts;  the  only  question  to  be  tried  being  whether  he 
was  guilty  or  not  guilty  of  doing  the  act;  and  not  whether  he  was 
justified  in  doing  it.  He  who  commands  or  counsels  another  to  do 
an  act  of  trespass  and  imprisonment,  becomes  a  party  in  the  doing 
it.  In  regard  to  the  transcript  offered  in  evidence  by  the  plaintiff 
and  admitted,  the  court  would  not  restrict  the  jury  in  its  use;  but 
VOL.  V.  59 


466  Bailey  vs.  Wiggins. 

would  say  to  them,  that  if  any  part  of  it  was  relied  upon  as  evidence, 
the  whole  might  be  considered  by  them,  according  to  their  estimate 
of  its  valuej  they  being  the  judges  of  all  the  facts,  as  well  as  the 
credit  of  witnesses. 

The  plaintiff  had  a  verdict  for  $176  75. 
And  a  rule  was  laid  to  show  cause  why  a  new  trial  should  not  be 
granted,  for  the  exclusion  of  proper  evidence,  and  because  the  ver- 
dict was  against  evidence. 

Mr.  Bates,  in  support  of  the  rule. — 1.  As  to  the  rejection  of  ad- 
missible evidence: — The  declaration  is  in  the  general  form  of  tres- 
pass and  false  imprisonment.  It  does  not  show  what  was  the  par- 
ticular form  of  trespass.  That  was  left  to  be  disclosed  at  the  trial; 
the  plea  was  not  guilty.  At  the  trial,  the  case  attempted  to  be 
proved  was  that  defendant,  acting  as  a  justice,  and  as  such  having 
a  general  justification  to  issue  process  of  arrest,  had  issued  a  war- 
rant for  the  arrest  of  plaintiff,  without  a  complaint  under  oath  giving 
jurisdiction  in  the  particular  case.  The  evidence  offered  by  the  de- 
fendant and  rejected  by  the  court,  was  that  the  warrant  was  founded 
upon  a  complaint  under  oath.  Was  it  admissible?  I  maintain  that 
it  was  on  three  grounds: 

1.  In  bar  of  the  action,  under  the  plea  of  not  guilty;  being 
matter  strictly  in  denial  of  the  plaintiff's  case.  It  is  agreed  that 
the  general  issue  restricts  the  defendant's  proof  to  matters  which 
are  in  denial  of  the  plaintiff's  case;  but  what  matters  are  in 
denial  of  the  plaintiff's  case,  and  therefore  within  the  general 
issue  and  the  range  of  proof  admitted  by  it,  is  always  a  ques- 
tion depending  upon  the  particular  case  which  the  plaintiff  seeks 
to  establish.  Under  the  same  form  of  action  cases  vary  in  their 
essential  facts,  and  the  general  issue  as  applied  to  one  or  another  of 
them,  will  involve  totally  distinct  questions.  Thus,  if  the  trespass 
proved  was  a  distinct  assault  by  defendant,  it  is  made  out  by  simple 
proof  of  such  assault;  and  the  general  issue  applied  to  such  a  case 
raises  no  other  question.  If  the  trespass  were  an  assault  by  com- 
mand of  defendant,  proof  of  such  command  as  well  as  the  assault, 
becomes  essential  to  the  plaintiff's  case  and  may,  therefore,  be  dis- 
proved by  the  defendant  under  the  general  issue.  If  the  trespass 
relied  on  is  an  excess  of  authority  by  a  constable,  in  the  execution 
of  process,  such  excess  becomes  the  very  gist  of  the  case,  and  may 
be  disproved  under  the  general  issue  by  proof  of  resistaiice,  or  other 
matter  showing  that  there  was  no  excess.    So  also,  as  in  the  present 
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case,  where  the  trespass  proved  is  a  judicial  act,  as  no  judicial  act 
within  the  jurisdiction  of  the  magistrate  can  be  a  trespass,  the  ex- 
cess of  jurisdiction  is  a  fact  essential  to  make  out  the  plaintiff's 
case,  and  the  question  of  jurisdiction  is  therefore  open  to  proof 
under  the  general  issue, —  not  as  matter  of  justification,  but  in 
denial  of  the  plaintiff's  cause  of  action.  Whether,  where  the 
supposed  trespass  is  a  judicial  act,  the  excess  of  jurisdiction  is 
essential  to  the  plaintiff's  case,  may  be  easily  tested.  Suppose  the 
narr.  had  set  out  such  a  case,  without  specially  alledging  a  want  of 
jurisdiction,  would  it  not  have  been  demurrable?  It  matters  not 
that  the  justice  has  a  special  and  not  a  general  jurisdiction.  This 
affects  the  ontis  probandi  as  to  the  excess  of  jurisdiction;  but  whether 
the  jurisdiction  be  general  or  special,  the  fact  of  excess  is  equally 
essential  to  the  plaintiff's  ease,  and  therefore  is  denied  by  the  gene- 
ral issue. 

Where  the  case  relied  on  by  the  plaintiff  is  set  forth  in  his  narr., 
the  general  issue  (if  pleaded)  applies  itself  to  the  case  set  forth; 
and  what  under  it  plaintiff  must  prove  and  defendant  may  disprove, 
will  appear  on  the  record.  But  where,  as  here,  plaintiff  declares 
generally  for  trespass  and  false  imprisonment,  not  disclosing  his 
case,  and  the  general  issue  is  pleaded,  the  plea  (as  well  as  the  narr.) 
applies  itself  to  the  case  presented  by  plaintiff  at  the  trial,  and  the 
proof  under  the  issue  includes  all  that  is  essential  to  the  case  so 
presented.  This  principle,  that  where  the  narr.  is  general  the  plea 
of  not  guilty  applies  itself  to  the  case  presented  at  the  trial,  and 
admits  the  defendant  to  disprove  all  matters  essential  to  the  case 
presented,  is  one  of  necessity.  Its  application  to  a  case  like  the 
present  may  not  appear  in  the  English  authorities,  because  justices 
of  the  peace  are  within  the  statute  21,  Jac.  I;  but  complete  analo- 
gies are  presented  in  other  actions.  In  trover,  no  particular  mode 
of  conversion  is  set  forth  in  the  narr.,  but  plaintiff  at  the  trial"  may 
prove  any  mode  of  conversion,  and  what  defendant  under  the  general 
issue  may  prove,  or  rather  disprove,  depends  on  the  particular  mode 
of  conversion  relied  on.  (2  Sau7id.  PL  &  Ev,,  887.)  In  slander, 
mere  proof  of  the  publication  of  slanderous  words,  without  reference 
to  the  occasion,  the  case  is  made  out  without  proof  of  malice,  and 
defendant  under  the  general  issue  can  only  disprove  the  publication; 
but  if  by  the  plaintiff's  case  the  words  are  proved  to  have  been  pub- 
lished on  a  privileged  occasion,  the  matter  of  express  malice  becomes 
essential  to  the  plaintiff's  case,  and  any  facts  showing  the  absence 
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of  it  may  be  proved  under  the  general  issue.  Not  only  so,  but  by  a 
long  course  of  decisions  the  defendant  is  even  allowed  himself  to 
prove  the  privileged  occasion  under  the  general  issue,  when  it  has 
not  been  disclosed  by  the  plaintiff's  proof.  (1  Stark,  on  Slander, 
455,  ch.  16.) 

If  plaintiff  could  have  proved  a  trespass  and  imprisonment  by  de- 
fendant, without  disclosing  the  fac^-  that  he  acted  in  an  official  cha- 
racter, and  defendant  had  sought  in  the  first  instance  to  introduce 
proof  under  the  general  issue  that  the  supposed  trespass  was  a  judi- 
cial act,  its  admissibility  might  be  denied  without  affecting  the  case. 
But  such  a  case  cannot  arise.  If  in  fact  the  trespass  does  consist 
in  the  illegal  issuing  of  process  by  a  judicial  officer,  the  official 
character  of  the  act  is  inseparable  from  it,  and  must  appear  in  the 
plaintiff's  proof,  and  draw  after  it  the  question  of  Jurisdiction,  as  a 
question  essential  to  the  plaintiff's  case,  and  therefore  open  to  proof 
under  the  general  issue. 

The  judicial  character  of  the  act  complained  of  as  a  trespass  in 
this  case,  was  fully  disclosed  by  the  plaintiff's  proof.  Even  the 
record  of  the  proceedings  before  the  justice,  was  put  in  evidence  by 
him. 

It  is  true  that  justices  are  named  in  the  statute  21  Jac.  I.,  (2 
Stark.  Ev.,  584,)  by  which  certain  officers  are  enabled  to  prove 
all  matters  of  defence  under  the  general  issue.  These  are  minis- 
terial officers,  and  the  act  has  manifest  reference  to  ministerial  au- 
thority. Justices  were  included,  because  a  large  number  of  their 
powers  are  merely  ministerial;  such  are  their  powers  as  conserva- 
tors of  the  peace,  and  under  various  English  statutes.  If  judicial 
power  had  been  contemplated  by  the  statute,  all  judges  as  well  as 
justices  of  the  peace  would  have  been  incluiied. 

Mr.  Rogers,  in  opposition  to  the  rule,  argued  that  the  questions 
argued  by  Mr.  Bates  were  not  raised  on  the  trial;  and  did  not  pro- 
perly come  up  on  the  argument  for  a  new  trial  It  was  perfectly 
obvious  that  the  justice  had  no  jurisdiction.  No  felony  was  charged. 
He  e.xamined  the  other  cases  cited,  and  distinguished  them  from  the 
present  case.  What  is  the  object  of  a  new  trial?  It  promotes  jus- 
tice in  the  case,  by  correcting  errors  occurring  in  the  former  trial. 
How  is  it  to  be  reached  in  this  case?  Where  is  the  plain  misdirec- 
tion on  any  question  of  law?  the  manifest  error  of  the  jury  on  ques- 
tions of  fact?    Are  the  damages  excessive? 

Weight  of  evidence;  what  was  it?     That  a  justice  of  the  peace. 
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in  flagrant  abuse  of  his  authority,  committed  a  man  to  the  cells  for 
felony,  who  was  not  only  not  charged  with  any  crime,  but  whom  the 
justice  himself  declared  to  \ye  innocent.  If  the  evidence  was  rightly 
rejected  in  justification,  should  it  have  been  admitted  in  mitigation  of 
damages?  Was  it  so  offered?  and  did  not  the  court  make  the  sugges- 
tion itself,  that  jjossibly  it  might  have  been  admitted  for  this  pur- 
pose, and  offer  to  adjourn  to  give  counsel  opportunity  to  examine 
the  question,  which  was  rejected. 

Then  on  the  broad  question  whether  matters  in  justification  can 
be  given  in  evidence  in  the  action  of  trespass,  without  a  justification 
pleaded.  Where  is  the  case  shown?  If  such  a  case  had  been  pre- 
sented, it  would  stand  opposed  to  the  established  law  for  conturies. 
There  is  no  case  to  be  found  in  which  matter  of  justification  is  ad- 
missible under  the  general  issue,  except  in  cases  authorized  by 
special  statute,  as  that  of  21  Jac.  I.  Not  being  admissible  on  the 
pleadings,  was  this  matter  admissible  in  reply?  If  a  party  give* 
part  of  the  record  in  evidence,  the  introduction  of  another  part  can- 
not be  said  to  reply  to,  though  it  might  explain  the  former.  But 
how  is  it  admissible,  without  a  plea  to  let  it  in?  The  plea  of  not 
guilty  does  not  deny  every  thing  essential  to  the  plaintiff's  case. 
Take  the  action  of  trespass  to  real  property.  It  is  necessary  for  a 
plaintiff  in  such  action,  under  certain  circumstances,  to  prove  title 
to  the  premises,  but  does  the  plea  of  not  guilty  put  him  on  such 
proof,  or  allow  the  defendant  to  prove  the  contrary? 

But  it  is  assumed  that  the  general  issue  has  a  kind  of  elasticity  to 
apply  itself  to  the  particular  case  proved;  how  then  did  it  ever  be- 
come necessary  to  plead  a  justification?  What  is  the  use  of  such  a 
plea,  on  the  idea  presented  by  the  other  side,  of  the  plea  of  not 
guilty.  That  plea,  instead  of  being  a  rule  of  pleading  to  regulate 
the  mode  of  proof,  is  made  by  this  reasoning  to  yield  itself  to  the 
kind  of  proof,  and  become  no  rule  at  all. 

2.  The  evidence  offered  and  ruled  out  could  not  have  varied  the 
result  of  the  case.  The  justice  had  no  jurisdiction;  all  were  trespas- 
sers, justice,  constable  and  complainant;  there  was  no  crime  charged 
or  alledged;  and  the  result  could  not  have  been  varied  by  admitting 
the  evidence.  The  rule  is,  therefore,  even  in  case  of  an  admitted 
error  in  ruling  out  evidence,  it  is  not  ground  for  a  new  trial,  unless 
it  would  have  varied  the  result. 

3.  As  to  the  matter  of  excessive  damages,  he  declined  to  argue  a 
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question  whether  $176  75  was  excessive  recompense  for  imprisoning 
an  innocent  man  two  nights  in  a  loathsome  jail,  with  negro  felons. 

4.  As  to  the  shelter  sought  to  be  thrown  over  the  magistrate,  to 
make  him  legally  irresponsible  wherever  there  is  complaint  made, 
he  denied  it  as  law,  and  protested  against  it.  There  can  be  no  prin- 
ciple consistent  with  individual  security,  but  the  principle  that  a 
felony  must  be  shown  to  have  been  committed  to  protect  those  con- 
cerned in  the  arrest  of  a  person,  and  probable  cause  to  suspect  the 
party.  That  was  the  principle  laid  down  by  the  Court  of  Appeals, 
and  announced  by  Chancellor  Ridgely,  in  the  case  referred  to  in 
2  Harrington. 

The  Court  held  it  under  advisement,  and  at  the  next  term,  ordered 
a  new  trial. 

By  the  Court. 

Harrington,  Judge. —  1.  The  court  erred  in  ruling  out  evidence 
for  the  defendant,  that  a  complaint  was  made  before  him  as  a  magis- 
trate, and  that  his  causing  the  plaintiff  to  be  arrested  was  an  official 
act,  which  was  presented  as  his  justification. 

As  a  general  principle  a  trespass  cannot  be  justified  under  the 
plea  of  not  guilty.  The  justification  must  be  pleaded.  The  court 
was  right,  therefore,  in  announcing  that  principle;  but  the  evidence 
offered  was  really  not  in  justification,  but  in  disproof  of  the  trespass. 
A  judge  acting  within  his  jurisdiction  is  not  a  trespasser,  though  his 
judgment  be  wrong  on  the  facts.  This  is  a  fundamental  principle. 
The  denial  of  it  would  be  fatal  to  the  administration  of  justice;  and 
produce  greater  evils  than  any  which  can  result  from  holding  the 
judge  exempt  from  being  sued  as  a  trespasser.  Any  wrong  done  to 
the  individual  by  an  illegal  arrest,  may  be  speedily  redressed  by  the 
writ  of  habeas  corpus;  and  for  malice  or  corruption,  the  judge  may 
be  punished;  but  how  can  justice  be  administered,  if  every  opinion 
or  judgment  of  the  magistrate  may  subject  him  to  a  civil  suit?  There 
is  no  safety  but  in  the  rule  that  holds  a  judge,  acting  in  good  faith, 
irresponsible  to  the  party  for  error  in  judgment. 

The  question  was  presented  at  the  trial  without  much  argument, 
and  without  reference  to  authorities.  On  this  motion  the  matter 
has  been  more  fully  examined,  and  the  authorities  presented.  They 
leave  no  doubt  on  my  mind  that  the  evidence  was  admissible. 

In  Yates  vs.  Lansing,  (5  Johns.  Rep.,  282,)  Chief  Justice  Kent 
reviewed  the  decisions  on  this  question,  premising  that  such  a  review 
would  "  teach  us  to  admire  the  wisdom  of  our  forefathers,  and  to 
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revere  a  principle  on  which  rests  the  independence  of  the  adminis- 
tration of  justice."  He  quotes  Sergeant  Hawkins  for  the  principle 
"  that  the  law  has  freed  the  judges  of  all  courts  of  record  from  all 
prosecutions  whatsoever,  except  in  Parliament,  for  any  thing  done 
by  them  openly  in  such  courts  as  judges."  He  cites  the  Book  of 
Assise,  27  Edward  3,  pi.  18,  where  A.  was  indicted  for  that  being 
a  judge  of  Oyer  and  Terminer,  certain  persons  were  indicted  before 
him  for  trespass,  and  he  had  entered  upon  the  record  that  they  were 
indicted  for  felony,  and  judgment  was  demanded  if  he  should  answer 
for  falsifying  the  record,  since  he  was  a  judge  by  commission,  and 
all  the  judges  were  of  opinion  that  the  presentment  was  void.  In 
9  Edward,  4,  3  pi.,  10,  it  was  held  by  Littleton,  Judge,  and  not 
denied,  that  an  action  of  assault  and  battery  would  not  lie  against 
a  justice  of  the  peace  for  what  he  did  as  a  judge  of  record.  The 
same  principle  was  afterwards  more  solemnly  advanced  by  all  the 
judges,  in  21  Edward,  4,  pi.,  49.  They  all  concurred  in  opinion 
that  for  what  a  justice  of  the  peace  did  in  the  sessions,  he  was  not 
amenable. 

Tracing  the  principle  down  through  more  modern  cases,  English 
and  American,  Judge  Kent  concludes  with  the  case  of  Phelps  vs. 
Sill,  (1  Day's  Ca.  in  Error,)  where  the  Supreme  Court  of  Connecti- 
cut said  "  it  was  a  settled  principle  that  a  judge  is  not  to  be  ques- 
tioned in  a  civil  suit  for  doing,  or  for  neglecting  or  refusing  to  do, 
a  particular  official  act,  in  the  exercise  of  judicial  power."  No  man 
would  accept  the  office  of  judge,  if  his  estate  were  to  answer  for 
every  error  in  judgment;  or  if  his  time  and  property  were  to  be 
wasted  in  litigations  with  every  man  whom  his  decisions  might 
offend." 

The  case  of  Hammond  vs.  Howell,  (1  Mod.,  184;  2  Ihid,  218,)  is 
remarkable  for  the  attempt  made  by  counsel  to  make  it  an  excep- 
tion to  the  admitted  general  rule,  on  the  ground  that  the  magis- 
trate (the  recorder  of  London)  was  guilty  of  so  gross  an  abuse  of 
power,  tliat  it  was  not  warranted  by  his  commission,  and  that  there- 
fore he  did  not  act  as  judge.  But  the  author  says  "  the  court  did 
not  yield  to  such  miserable  sophistry;  for  they  held  that  the  bringing 
of  the  action  was  a  greater  offence,  than  the  imprisonment  of  the 
plaintiff,  for  it  was  a  bold  attempt  both  against  the  government  and 
justice  in  general." 

In  Groenvelt  vs.  Burnwell,  (12  Mod.,  386;  1  Salk.,  396;  1  Lord 
Raym.,  454,)   Sir  John  Holt,  after  showing  "  that  judges  were  not 


472  Bailey  vs.  Wiggins. 

liable  to  an  action  by  the  party  for  what  they  did  as  judges,"  added 
"  that  even  if  a  justice  of  the  peace  should  record  that,  upon  his 
view,  as  a  force,  which  was  no  force,  he  could  not  be  drawn  in  ques- 
tion; for  it  is  a  judicial  act;  and  that  in  like  manner  jurors  were 
not  responsible  for  their  verdicts,  because  they  were  judges  of  fact." 
I  will  not  follow  out  the  cases  cited;  for  all  of  them,  and  many 
others  which  I  have  examined,  maintain  the  same  principle.  I  shall 
refer  only  to  one  other,  which  is  in  point,  both  on  the  principle,  and 
on  the  question  of  admitting  the  evidence  under  the  plea  of  not 
guilty.  It  is  the  case  of  Mills  vs.  CoUett,  (12  Eng.  Coin.  Law  Rep., 
11,)  which  was  an  action  of  trespass  for  assault  and  imprisonment 
against  a  justice  of  the  peace,  for  committing  the  plaintiff  to  the 
county  jail,  "where  he  lay  among  felons  for  three  months,"  on  a 
charge  of  felony,  when  his  offence  amounted  at  the  most  to  trespass 
only.  The  plea  was  not  guilty.  The  prosecution  was  under  an  act 
of  parliament,  for  felling  timber  trees;  and  as  it  appeared  in  evi- 
dence that  the  trees  were  in  the  plaintiff's  own  occupation,  it  was 
argued  against  the  magistrate  that  he  had  no  jurisdiction,  and  he 
must  have  known  that  he  had  none;  and  that  the  plaintiff  had  not 
been  guilty  even  of  trespass.  But  the  court  held,  that  the  offence 
charged  being  within  his  jurisdiction,  the  magistrate  could  not  be 
sued  as  a  trespasser.  Tindale,  Chief  Justice :  "  If  a  party  charged 
with  an  offence  be  brought  before  a  magistrate,  he  must  exercise  a 
judgment  in  the  case,  and  he  is  not  liable  for  a  mere  error  in  judg- 
ment." Park,  Judge;  "If  when  a  charge  is  before  him,  a  magis- 
trate does  not  exceed  his  jurisdiction,  he  is  not  liable  to  an  action." 
Burrough,  Judge:  "If  a  magistrate  has  jurisdiction,  as  he  had 
here,  he  never  can  be  liable  in  an  action  of  trespass,  nor  in  any  form 
of  action  for  a  mere  mistake  in  matter  of  law,  and  whether  an  occu- 
pier could  commit  a  felony  under  the  statute,  on  his  own  premises, 
was  clearly  a  matter  of  law."  Gasalee,  Judge :  "  The  defendant 
acted  on  his  general  authority;  and  if  there  was  a  probability  of  a 
felony  having  been  committed,  he  was  bound  to  proceed  as  in  other 
cases.  Suppose  a  committal  on  suspicion  of  murder,  and  it  turns 
out  not  to  be  murder;  shall  the  magistrate  be  liable?" 

The  only  question  then  in  the  present  case  is,  whether  Justice 
Wiggins  had  jurisdiction  to  commit  for  felony,  and  whether  there 
was  a  charge  before  him  upon  which  he  acted  judicially.  The  affida- 
vit ruled  out  at  the  trial  presented  such  a  charge,  namely,  "  that  a 
certain  Yarnall  Bailey,  did,  at  the  hundred  of  Christiana,  in  the 
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county  aforesaid,  on  the  eleventh  day  of  November  instant,  by 
threats  and  putting  in  fear  one  Thomas  Braceland,  did  forcibly  take 
or  cause  to  be  forcibly  taken  away  from  the  said  Thomas  Braceland, 
one  large  bay  gelding  of  the  value  of  sixty  dollars;  one  saddle  and 
bridle  of  the  value  of  six  dollars;  said  horse,  saddle  and  bridle,  being 
the  property  of  him,  the  said  Charles  Murphy,"  This  was  not  ne- 
cessarily a  charge  of  felony,  but  it  might  prove  to  be  such,  and  the 
magistrate  had  jurisdiction  of  the  matter,  and  was  bound  to  exercise 
his  judgment  upon  it.  That  judgment,  though  erroneous,  protected 
Mm  from  this  suit;  and  he  should  have  been  allowed  to  prove  this 
defence  under  the  general  issue. 

2.  The  jury  erred  in  finding  a  verdict  for  the  plaintiff  on  the 
proof  before  them.  The  transcript  of  the  record  which  was  put  in 
evidence  by  the  plaintiff,  presented  this  matter  of  justification, 
namely,  that  the  defendant  was  acting  as  a  justice  of  the  peace,  on 
a  charge  preferred  under  oath,  and  that  as  such  magistrate  he  issued 
the  warrant  upon  which  the  plaintiff  was  arrested.  For  such  an 
act  he  cannot  be  held  liable  as  a  trespasser.  His  judgment  on  the 
complaint  before  him  may  or  may  not  have  been  wrong;  that  re- 
mains to  be  tried  in  Crossan's  case,  for  he  has  been  indicted  for  a 
felony  in  the  same  transaction.  It  would  be  monstrous  to  hold  a 
justice  of  the  peace  liable  as  a  trespasser,  for  erroneously  judging 
that  to  be  a  felony  which  the  prosecuting  officer  of  the  State,  and  a 
grand  jury  of  the  county,  have  treated  as  a  felony.  In  Bailey's 
case,  who  was  with  Crossan,  it  may  be  assumed  that  the  judgment 
of  the  justice  was  wrong,  and  that  he  had  no  felonious  intent.  The 
grand  jury  have  ignored  the  bill  against  him,  and  I  think  properly; 
but  he  was  engaged  in  an  unlawful,  if  not  in  a  criminal  act,  in  aiding 
Crossman  to  take  away  forcibly  the  property  of  Murphy.  He  has, 
therefore,  no  cause  of  complaint,  if  the  character  of  his  offence  was 
mistaken  by  the  magistrate;  and  however  much  mistaken  or  errone- 
ous the  judgment  of  the  magistrate  may  have  been  in  the  case,  it 
does  not  make  him  a  trespasser,  and  Bailey  can  have  no  action 
against  him  for  the  arrest  and  imprisonment.  On  the  evidence, 
therefore,  the  jury  ought  to  have  rendered  a  verdict  for  the  defen- 
dant. 

Judge  WooTTEN  concurred  in  making  the  rule  absolute,  and 
granting  a  new  trial,  on  the  ground  that  the  evidence  offered  by  the 
defendant  was  admissible,  not  under  the  general  issue,  but  in  reply 
VOL.  V.  60 
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to  the  transcript  offered  by  the  plaintiff,  showing  the  character  in 
which  he  acted.    On  the  other  points,  he  expressed  no  opinion. 

Chief  Justice  Booth  was  opposed  to  laying  the  rule;  and  dis- 
sented from  the  decision  made  by  the  majority  granting  a  new  trial. 
He  expressed  his  reasons,  briefly,  for  dissenting,  which  he  designed 
to  draw  out  in  writing,  but  his  subsequent  sickness  and  death  pre- 
vented this.  He  thought  a  plea  of  justification  was  necessary  to  let 
in  the  evidence  offered,  and  that  a  blank  process  was  so  irregular, 
and  the  complaint  on  which  it  was  issued  so  defective,  that  it  was 
no  protection  to  the  magistrate  who  issued  or  the  officer  who  execu- 
ted it. 

Rogers,  for  plaintiff. 
Bates,  for  defendant. 


SOLOMON  TOWXSEXD  .--  ^^  "^taM  M.  BONWILL  and  WIL- 
LIAM H.  McBRIDE. 

In  replevin,  on  a  distress  for  rent  arrear  at  a  share  rent,  a  witness  who 
examined  the  crop  to  form  an  opinion  as  to  quantity,  may  give  that  opin- 
ion in  evidence. 

Replevix  on  a  taking  as  a  distress  for  rent.    Plea,  riens  in  arrear. 

The  renting  was  for  two-fifths  the  corn,  and  the  sole  question  was, 
whether  the  full  amount  had  been  delivered.  A  witness  who  had 
examined  the  field  for  that  purpose,  was  asked  to  give  an  estimate 
of  the  amount  of  corn  raised;  and  this  testimony  was  objected  to. 

The  Court  permitted  it  to  go  to  the  jury. 

The  plaintiff  had  a  verdict. 
Smithers,  for  plaintiff. 
Comegys,  for  defendant. 
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THE  STATE  vs.  JEANDELL  &  VINCENT. 

On  indictments  for  libel,  the  jury  decide  as  in  other  criminal  cases  the  Uho 
and  fact,  by  rendering  the  general  verdict;  but  — 

The  question  of  libel  or  no  libel  is  a  question  of  law,  upon  which  the  coxat 
instructs  the  jury ;  and  it  is  the  duty  of  the  jury  to  follow  this  instruction 
as  evidence  of  the  law. 

The  jury  determines  as  a  fact,  who  is  referred  to  in  the  libellous  publica- 
tion. 

Evidience  that  a  newspaper  came  from  defendant's  office,  and  was  one  copy 
of  an  edition  of  the  same  date,  is  proof  of  publication. 

The  true  title  of  the  paper  is  material. 

Other  publications  are  admissible  to  prove  malice. 

Definition  of  Mbel. 

The  defendants  were  indicted  for  a  libel  on  Zenas  B.  Glazier^ 
in  a  newspaper  called  "  The  Blue  Hen's  Chicken."  The  indict- 
ment set  out  that  the  defendants  printed  and  published  in  a  news- 
paper called  "  The  Blue  Hen's  Chicken  and  Delaware  Democratic 
Whig,"  the  following  libel  on  Zenas  B.  Glazier,  viz: — 

"  Shall  a  poor  lottery  gambler  be  used  as  a  tool  for  others,  so  a& 
to  injure  the  innocent,  because  they  cannot  be  led  or  ruled  by  office 
holders  and  purse  proud  aristocrats?  We  shall  such  a  tale  unfold 
of  the  corruption  about  the  court,  &c.,  as  will  astonish  honest  men." 
"  Our  independence  in  exposing  the  tricks  and  oppressions  of  courts,, 
lawyers,  &c.,  have  rendered  us  obnoxious, to  them.  We  learn  that 
they  have  been  seeking  an  opportunity  to  mulct  us  in  fines  and 
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costs,  if  they  could  only  make  a  tool  of  some  worthless  rotten  char- 
actered lottery  broker,  they  would  all  join  in  the  crusade  against  us 
and  the  people." 

Zenas  B.  Glazier. — I  reside  in  Wilmington — am  a  lottery  and  ex- 
change or  bill  broker.  The  defendants  are  the  publishers  and  osten- 
sible proprietors  of  a  newspaper  published  in  Wilmington,  called  the 
Blue  Hen's  Chicken.  I  see  them  going  in  and  out  of  the  office 
daily;  they  avow  themselves  as  the  publishers.  I  saw  William  T. 
Jeandell  hand  this  paper  to  John  F.  Zebley.  He  brought  it  out  of 
the  office.  Saw  their  carriers  with  others  that  morning.  I  bought 
some  ten  others  from  him.  I  bought  two  more  from  Mr.  Shields, 
who  holds  himself  out  as  an  agent.  Vincent  was  not  present.  It 
was  the  evening  before  the  date  the  paper  bears.  This  is  the  same 
paper.  I  marked  it  with  Mr.  Wetherall's  name.  I  left  tlie  paper 
with  Mr.  Eogers,  before  I  marked  it.  He  had  it  for  some  time.  I 
can  identify  it  positively  only  as  the  paper  which  I  delivered  to  and 
received  from  Mr.  Eogers. 

The  paper  was  offered  in  evidence  and  objected  to. 

Mr.  Brown. — I  oppose  the  introduction  of  the  paper,  because  it 
is  not  identified;  and  because  it  does  not  correspond  with  the  in- 
dictment. 

1.  Mr.  Glazier  never  marked  this  paper  until  after  the  marking 
was  of  no  use  to  identify  it. 

2.  The  libel  is  charged  as  being  in  a  paper  called  the  Blue  Hen's 
Chicken  and  Delaware  Democratic  Whig,  and  the  title  of  this  paper 
is  only  the  Blue  Hen's  Chicken. 

Mr.  Rogers. — I  have  proved  the  identity  sufficiently;  but  I  need 
not  prove  it  at  all.  The  paper  offered  is  a  public  newspaper.  It 
bears  the  impress  of  these  defendants'  names.  It  proves  itself, 
together  with  proof  that  these  defendants  hold  themselves  out  as  the 
editors,  printers  and  publishers,  and  that  it  came  from  their  office. 
It  may  often  be  necessary  to  prove  that  the  person  charged  as  the 
publisher  sold  the  identical  book,  &c.,  containing  the  libel;  but  this 
is  not  so  with  the  publisher  of  a  whole  edition,  or  the  avowed  pub- 
lisher of  a  newspaper. 

But  I  have  proved  that  this  paper  came  from  the  defendants' 
office,  by  the  hands  of  one  of  them. 

I  agree  that  the  second  ground  of  objection  is  fatal,  if  it  was  true. 
It  is  a  matter  that  I  made  up  an  opinion  on  at  the  time  I  drew  the 
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indictment.  The  paper  in  its  illustrated  head  or  abreviated  title  is 
"Blue  Hen's  Chicken,'^  but  in  the  prospectus  which  announces  the 
mode  and  terms  of  publication,  the  name  of  the  paper  and  the  names 
of  the  publishers,  &c.,  &c.,  set  out  in  the  first  column,  and  according 
to  which  all  contracts  are  made,  it  is  called  "  The  Blue  Hen's 
Chicken  and  Delaware  Democratic  Whig."  This  is  its  name:  the 
vignette  in  large  characters  at  the  head  of  the  paper  is  only  a  part 
of  the  name;  the  cock  and  the  motto  in  the  same  place  is  no  part 
of  the  name. 

Mr.  Brown  replied. 

The  Court  admitted  the  evidence. 

Judge  Harrington. — The  first  objection  involves  questions  of 
fact,  which  appropriately  belong  to  the  jury,  and  the  court  would 
not  invade  their  province  by  expressing,  or  intimating  any  opinion, 
on  the  facts.  Whether  this  alledged  libel  was  published  by  the  de- 
fendants; and  whether  it  was  published  of  and  concerning  Zenas  B. 
Glazier,  are  questions  of  fact,  about  which  it  may  without  impro- 
priety be  assumed  that  sotne  evidence  has  been  offered;  and  wherever 
a  question  depends  on  weight  of  evidence,  the  court  uniformly  sub- 
mits it  to  the  jury.  If  no  evidence  be  offered  on  the  point,  the  court 
decides  it;  for  there  is  nothing  to  leave  to  the  jury.  We  therefore 
admit  the  papers  in  evidence,  but  shall  say  to  the  jury  that  it  de- 
pends upon  their  opinion  on  the  proof  of  publication  by  the  defen- 
dants, and  of  its  application  to  the  prosecutor,  whether  the  article 
contained  in  the  paper  is  evidence  in  the  case. 

On  the  other  objection  the  court  do  not  perceive  such  discrepancy 
between  the  evidence  and  the  indictment,  in  reference  to  the  name 
of  the  paper,  as  will  justify  the  exclusion  of  this  paper. 

Z.  B.  Glazier  again. — I  got  this  paper  from  Mr.  John  F.  Zebley; 
handed  it  to  Mr.  Rogers,  and  he  brought  it  back  to  me.  I  be- 
lieve it  to  be  the  same.    I  marked  it. 

Q.  Were  the  defendants  indicted  at  the  last  term,  for  a  libel  against 
you? 

A.  Yes. 

Q.  What  was  the  result  of  that  indictment?    Objected  to. 

Mr.  Brown. — It  is  not  the  matter  in  issue  and  cannot  be  brought 
in. 

Mr.  Rogers. — I  want  to  show  the  circumstances  of  this  publica- 
tion, in  order  to  prove  malice.     I  wish  to  prove  that  at  the  very 
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time  this  libel  was  published,  the  defendants  were  under  indictment 
for  a  libel. 

The  Court  ruled  out  the  testimony,  as  the  record  was  the  best 
mode  of  proof  of  the  existence  of  the  indictment. 

Z.  B.  Glazier  again. — This  paper  is  the  same  or  a  fac  simile  of 
the  one  I  delivered  to  Mr.  Kogers.  I  bought  this  paper  (another 
one)  of  a  person  employed  in  defendant's  office,  and  who  is  their 
common  carrier.  I  marked  it  at  the  time.  Objected  to,  and  ad- 
mitted. 

John  F.  Zebley. — In  May  last  I  received  a  paper,  a  number  of 
the  Blue  Hen's  Chicken,  from  Jeandell,  containing  an  article  against 
Glazier.    He  was  present,  and  I  delivered  it  to  him. 

Q.  Was  this  on  the  eve  of  a  trial  at  New  Castle,  on  a  former 
indictment?    Objected  to,  as  leading. 

The  Court. — The  rule  is  plain ;  its  application  is  not  always  evi- 
dent. You  are  first  to  test  the  witness'  own  knowledge  or  recollec- 
tion of  the  time,  by  questions  necessary  for  that.  If  his  memory  is 
at  fault,  you  may  suggest  cotemporaneous  events,  with  a  view  to 
stimulate  or  fix  his  recollection. 

Witness. — It  was  at  or  about  the  time  of  that  trial. 

Charles  Garretson.---I  have  been  in  defendants'  employ  in  the 
office  of  the  Blue  Hen's  Chicken.  These  defendants  are  the  pro- 
prietors and  publishers  of  the  Blue  Hen's  Chicken.  They  mail  some ; 
employ  carriers  to  distribute  others.  I  think  I  set  up  a  part  of  the 
matter  of  this  number. 

Joseph  Miller. — I  am  in  defendants'  employment,  and  have  been 
for  three  years.  I  set  type  and  distribute  papers.  Defendants  are 
the  publishers  of  the  Blue  Hen's  Chicken.  These  are  genuine  copies 
of  that  paper  (being  shown  the  papers  already  offered  in  evidence, 
and  others.)  They  were  the  publishers  on  the  7th  and  14th  of  Ja- 
nuary, and  on  the  26th  of  November,  1848,  &c.,  &c. 

These  papers  were  stated  to  contain  distinct  previous  publications 
of  libels  on  the  prosecutor,  and  were  offered  to  prove  malice.  They 
were  objected  to. 

Mr.  Brown. — There  are  three  indictments  pending  against  the 
defendants  now.  I  put  it  to  the  prosecuting  officer  to  say  whether 
those  indictments  are  for  the  matters  contained  in  these  papers. 

Mr.  Rogers. — They  are  not. 

Mr.  Brown. — The  defendants  are  on  trial  for  one  libel;  they  came 
to  meet  that.    They  had  no  notice  of  any  other. 
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Mr.  Rogers. — It  is  a  settled  principle  of  evidence,  that,  for  the 
purpose  of  showing  malice,  prior  and  distinct  libels  may  be  given  in 
evidence.  If  it  were  a  new  question,  it  would  be  perfectly  clear  that 
such  previous  publications  were  the  very  best  evidence  of  the  quo 
animo  with  which  the  libel  in  question  was  published.  If  it  were  a 
case  of  murder  to  which  it  has  been  likened,  murder  of  Z.  B.  Gla- 
zier's person,  instead  of  his  reputation,  previous  attempts  at  murder 
or  threats  would  be  evidence. 

The  Court  admitted  the  papers  in  evidence. 

By  the  Court. — The  law  is  well  settled  on  the  subject.  If  the 
papers  contain  other  libels  against  the  prosecutor  prior  to  the  libel 
for  which  the  defendants  are  indicted,  they  are  evidence  of  malice.. 
If  the  articles  referred  to  are  not  libellous,  or  are  not  against  Mr. 
Glazier,  they  are  not  evidence. 

Mr.  Rogers  then  read  numerous  articles  from  the  papers  proved 
by  Miller. 

The  State  closed.    The  defendants  offered  no  evidence. 

Mr.  Rogers  to  the  jury. — It  is  for  the  court  to  say  whether  the 
paper  charged  in  the  indictment  is  a  libel; — for  the  jury  to  say 
whether  its  publication  has  been  proved.  The  evidence  of  that: — 
that  defendants  are  the  avowed  publishers.  That  they  were  in 
fact  engaged  in  the  office.  That  they  employed  carriers  to  distribute 
these  very  papers.  That  one  of  them  himself  published  this  very 
paper  to  Zebley. 

Mr.  Brown. — In  libels  the  jury  are  the  judges  of  both  law  and  fact. 

Definition  of  libel.  Any  writing,  printing  or  painting  maliciously 
published,  and  tending  to  hold  one  up  to  public  reproach,  contempt 
or  ridicule.  Have  these  defendants  published  a  malicious  article 
against  Zenas  B.  Glazier,  having  such  a  tendency. 

The  trial  is  solely  on  the  paper  set  out  in  the  indictment.  Is 
that  a  libel?  If  it  is  not,  the  defendants  cannot  be  convicted, 
though  all  the  others  given  in  evidence  are  libellous. 

What  is  the  charge?  How  does  it  affect  Zenas  B.  Glazier?  His 
name  is  not  in  the  article.  How  does  it  refer  to  him?  The  refer- 
ence cannot  be  made;  it  can  only  be  pointed  by  an  inuendo.  The 
indictment  does  not  even  aver  that  Glazier  was  a  lottery  broker. 
And  if  the  reference  to  Glazier  is  not  found  on  the  paper  itself,  it 
cannot  be  made  out  by  other  libels  however  villainous  and  libellous 
thev  mav  be. 
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2.  The  jury  is  to  say  also  whether  the  proof  supports  the  indict- 
ment in  regard  to  the  name  of  the  paper. 

3.  The  malice. 

Mr.  Rogers  replied. — He  did  not  controvert  the  position  taken 
in  reference  to  the  rights  of  juries  in  terms;  but  did  altogether  in 
the  application  the  defendants'  counsel  made  of  it. 

The  jury  have  power  by  a  general  verdict  to  over-rule  the 
court;  but  they  have  no  right.  Questions  of  law  belong  to  the 
court;  questions  of  fact  to  the  jury.  Is  the  publication  a  libel? — 
This  is  a  question  of  law.  Is  the  publication  proved;  and  does  it 
refer  to  Glazier;  these  are  questions  for  the  jury.  Malice  was  any 
unauthorized  publication  which  is  libellous. 

Chief  Justice  Booth  charged  the  jury. — The  court  has  been  re- 
quested on  both  sides  to  explain  to  the  jury  what  is  their  province, 
and  what  the  province  of  the  court,  in  trials  for  libels. 

The  Constitution  of  the  State  fixes  this.  The  press  shall  be  free 
to  every  citizen  who  undertakes  to  examine  the  official  conduct  of 
men  acting  in  a  public  capacity;  and  any  citizen  may  print  on  any 
subject,  being  responsible  for  the  abuse  of  that  liberty.  In  prosecu- 
tions for  publications  investigating  the  proceedings  of  officers,  or 
where  the  matter  published  is  proper  for  public  information-,  the 
truth  thereof  may  be  given  in  evidence;  and  in  all  indictments  for 
libels,  the  jury  may  determine  the  facts,  and  the  law,  as  in  other 
cases. 

Just  as  in  an  indictment  for  an  assault,  what  is  an  assault  is  a 
question  of  law;  whether  an  assault  has  been  made  is  a  question  of 
fact;  or  on  an  indictment  for  murder,  what  is  murder,  is  a  question 
of  law;  whether  murder  haa  been  committed  in  the  particular  case, 
is  a  question  of  fact;  but  as  in  murder,  asault  or  libel,  the  jury  ren- 
ders a  general  verdict  of  guilty  or  not  guilty,  their  verdict  is  com- 
pounded of  law  and  fact,  and  they  are  therefore  judges  of  both. 

The  Chief  Justice  here  read  largely  from  the  opinion  of  Judge 
Story,  in  the  case  of  the  United  States  vs.  Balltiste,  where  this  sub- 
ject is  examined;  and  he  characterized  that  judge  as  one  of  the 
purest  and  most  learned  of  the  age  and  country.  He  then  defined 
a  libel  in  the  words  adopted  by  the  court  in  the  case  of  Layton  vs. 
Harris,  3  Tlarr.  Rep.,  407,  and  by  the  Court  of  Appeals,  in  the 
case  of  Rice  vs.  Simmons,  2  Harr.  Rep.,  431,  433 :  "A  libel  is  a 
miscellaneous  publication  in  printing,  writing,  signs  or  pictures,  im- 
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puting  to  another  something  which  has  a  tendency  to  injure  his 
reputation;  to  disgrace  or  to  degrade  him  in  society  and  lower  him 
in  the  esteem  and  the  opinion  of  the  world,  or  to  bring  him  into 
public  hatred,  contempt  or  ridicule/' 

Judged  by  this  definition,  the  paper  here  objected  to,  and  which 
forms  the  subject  of  this  indictment,  is  a  libel  against  the  person, 
whoever  he  may  be,  to  whom  it  refers?  It  represents  him  as  a 
lottery  gambler,  as  a  person  who  was  the  tool  of  others,  for  the  pur- 
pose of  oppressing  the  innocent;  and  it  calls  him  in  express  terms 
"a  worthless,  rotten  charactered  lottery  broker." 

Whether  Zenas  B.  Glazier,  the  prosecutor  in  this  case,  is  the  per- 
son alluded  to;  and  whether  the  libel  was  published  of  him  by  the 
defendants,  are  questions  of  fact  for  the  jury.  The  application  is 
to  be  made  from  the  paper  itself  and  such  explanations  as  it  is  capa- 
ble of;  if  that  application  and  the  publication  be  proved,  tlien  other 
publications  previously  made  and  having  the  same  object,  axe  evi- 
dence of  the  malice  with  which  the  particular  publication  was  made. 
But  in  regard  to  a  publication  libellous  in  itself,  the  term  malice,  or 
malicious,  means  simply  legal  malice;  that  is  the  doing  an  act  to 
another's  injury,  without  lawful  excuse;  such  malice  as  may  be  im- 
plied from  the  act  itself.  As  in  murder,  the  shooting  a  man  with  a 
gun  is  an  act  from  which  the  law  implies  malice;  so  in  a  libellous  pub- 
lication, the  law  implies  a  malicious  purpose  to  defame ;  for  every  one 
is  supposed  to  intend  whatever  is  the  necessary  consequence  of  his 
own  act. 

Verdict — ^guilty. 

The  defendant's  counsel  moved  for  a  new  trial,  and  gave  notice 
of  a  motion  in  arrest  of  judgment. 

On  the  argument  of  the  motion,  Mr.  Brown  said,  this  was  a  ques- 
tion about  which  there  had  been  much  controversy  in  England  and 
in  this  country.  He  attacked  Judge  Story's  opinion  as  referred  to 
in  the  charge;  and  while  he  admitted  the  great  eminence  of  that 
judge,  he  said  that  he  often  fell  into  great  errors.  He  instanced  an 
opinion  given  by  him  that  the  defendant  could  not  move  for  a  new 
trial  in  a  capital  case,  because  by  the  Constitution  he  could  not  be 
twice  put  in  jeopardy;  and  therefore  he  must  be  hung  to  avoid  this 
jeopardy.      (American  Jurist — Jury — Power  and  Duty  of.) 

He  did  not  say  the  court  shall  not  suggest  the  law  to  the  jury; 
if  the  jury  are  left  at  liberty  to  determine  the  law  after  it  is  stated, 
(1  Baldw.  Rep.,  99,  U.  States  vs.  Wilson  &  Porter.)     If  the  opinion 
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of  the  court  in  relation  to  the  law  is  evidence  of  the  law,  the  jury 
has  the  right  to  decide  upon  the  law.  {Stanhope's  Treatise  on  Li- 
bel; State  Trials,  27,  38,  9,  5,  2;  Vaughans  Rep.,  135;  Bushell's 
Cases;  Campbell's  Lives  of  the  Chancellors,  347.)  The  power  of  the 
jury  to  determine  the  law  in  cases  of  libel  is  apparent  from  the  fact 
that  in  case  of  acquittal  the  court  cannot  set  aside  the  verdict. 
(Constitution,  art.  1,  sec.  5.) 

Mr.  Rogers  said  this  was  no  new  matter — no  novel  doctrine;  it 
was  often  stated  a«  a  mode  of  legal  defence;  and  the  court  had  dis- 
posed of  it  by  a  simple  adherence  to  the  settled  law  every  where. 

Abundance  of  authority  might  be  found,  such  as  had  been  cited, 
of  political  opinions,  but  no  Judicial  opinions  of  any  weight,  could 
be  found  to  the  contrary.  The  contest  in  England  was  between  a 
general  and  a  special  verdict.  The  law  had  been  settled  here  for 
many  years  by  courts,  the  authority  of  which  this  court  has  not  the 
power  to  disregard. 

Being  settled  he  declined  to  argue  the  question.  He  said,  how- 
ever, in  vindication  of  Judge  Story,  that  the  opinion  attributed  to 
him  was  a  misprint;  no  one  could  believe  him  so  ignorant  as  the  coun- 
sel for  the  defendants  had  represented  him.  This  opinion  meant  to 
refer  to  an  application  against  the  prisoner  for  a  new  trial,  after  an 
acquittal.    In  that  case  his  life  would  be  twice  in  jeopardy. 

Mr.  Brown  replied. 

21ie  Court. — The  defendants'  counsel  has  rightly  said  that  the 
question  involved  in  this  case  was  (as  a  political  question)  in  con- 
troversy for  a  great  many  years;  but  it  was  settled  both  as  a  politi- 
cal and  a  legal  question  as  early  as  1792  in  England,  namely  by 
Statute  32,  Geo.  Ill,  which  has  been  followed  by  our  own  Constitu- 
tion, and  the  Constitution  of  nearly  every  State  in  the  Union.  It 
has  been  settled  too  in  favor  of  the  right  of  the  jury  to  judge  of  the 
law  in  capital  cases  to  the  extent  then,  contended  for;  but  never,  so 
far  as  we  know,  in  any  age  in  England  or  in  this  country,  to  the 
extent  now  contended  for.  The  question  originally  was,  whether  in 
libel  cases  the  jury  had  any  thing  to  do  with  judging  of  the  legal 
character  of  the  libel;  'whether  a  jury  had  the  right  io  return  a 
general  verdict  in  libel  cases  as  in  other  cases;  or  whether  they  were 
not  bound  to  return  a  special  verdict,  finding  merely  the  fact  of  pub- 
lication ;  leaving  it  to  the  court  to  determine  the  guilt  or  innocence 
of  the  party,  applying  their  judgment  of  the  law  to  the  facts,  as 
found  by  the  jury.    It  was  settled  that  the  jury  had  the  right  to  re- 
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turn  a  general  verdict  on  the  facts  and  the  law,  which  of  course  in- 
volves a  judgment  upon  the  law  as  stated  to  them  by  the  court;  but 
that  the  question  of  libel  or  no  libel  is  a  question  of  law;  and  that 
it  is  the  province  of  the  court  to  instruct  the  jury  what  is  the  law  on 
this,  as  on  all  other  legal  questions,  cannot  be  doubted. 

The  court  so  put  ii  to  the  jury  in  these  cases.  We  commenced 
the  charge  in  the  very  words  of  the  Constitution,  namely ;  that  "  in 
all  indictments  for  libels  the  jury  may  determine  the  facts  and  the 
law,  as  in  other  cases;"  and  if  we  were  misunderstood  on  this  sub- 
ject, it  must  be  because  neither  our  language  nor  that  of  the  Con- 
stitution itself  can  make  it  plain.  But  we  were  not  misunderstood, 
at  least  by  the  jury.  They  not  only  understood  that  they  had  the 
power,  under  our  charge,  to  judge  both  of  the  law  and  the  fact;  but 
they  exercised  that  power,  and  the  sanie  jury,  on  the  same  facts,  and 
under  the  same  charge,  (the  two  cases  being  tried  together)  found 
the  defendants  guilty  in  the  one  indictment,  and  not  guilty  in  the 
other. 

But  while  we  stated  to  the  jury  that  they  had  the  power,  (and 
must  necessarily  exercise  it  in  finding  a  general  verdict)  to  judge  of 
the  facts  and  the  law,  we  did  say  to  them,  and  we  repeat,  that 
whether  any  publication  be  a  libel  or  not,  is  a  question  of  law;  that 
all  questions  of  law  are  for  the  court  to  instruct  the  jury  upon,  and 
that  it  is  the  duty  of  the  jury  to  take  the  law  from  the  court,  as 
they  take  the  facts  from  witnesses,  and  make  their  veraict  accord- 
ingly. This  is  a  principle  of  the  utmost  consequence  to  life  and 
liberty  as  well  as  property.  It  extends  to  all  criminal  cases  as  well 
as  to  libels;  for  there  is  no  difference  in  this  respeet  between  the 
law  of  libel  and  of  murder,  or  of  assault  and  battery.  What  is  an 
assault  is  a  question  of  law;  what  is  murder  is  a  question  of  law; 
and  so  of  libel.  Whether  in  a  given  case  the  facts  amount  to  mur- 
der, or  assault,  or  libel,  is  a  matter  for  the  jury  under  the  direction 
of  the  court  on  the  law.  The  judge  defines  the  offence ;  he  states  qr 
assumes,  or  supposes,  facts  necessary  to  make  the  offence;  and  tells 
the  jury  if  such  facts  are  proved,  it  is  murder,  or  assault,  or  libel; 
and  as  the  words  of  a  libellous  writing  are  certain,  he  says  at  once, 
that  rt  is,  or  it  is  not,  a  libel.  The  jury  take  that  as  the  evidence 
of  the  law,  they  turn  to  the  witnesses  for  the  evidence  of  the  facts ; 
and,  compounding  their  verdict  of  law  and  fact;  judging  in  this 
sense  of  the  facts  and  the  law,  they  render  a  gener^  verdict  of  guil- 
ty or  not  gujlty. 


484  The  State  vs.  Reybold. 

This  is  a  plain,  practical  and  safe  system.  But  to  say  that  the 
jury  are  judges  of  the  law  in  the  same  sense  as  they  are  judges  of 
the  facts,  would  he  an  exceedingly  dangerous  principle.  The  law  of 
one  jury  might  not  be  the  law  of  another  jury;  and  if  they  erred 
through  ignorance  or  otherwise,  there  would  he  no  correction.  If 
the  judge  err  in  misstating  a  legal  principle,  the  remedy  is  easy; 
by  motion  for  a  new  trial  or  other  proceeding  to  review  his  princi- 
ples; if  the  jury  act  on  a  misconception  of  law,  there  is  no  remedy, 
unless  on  our  principle,  that  legal  questions  in  criminal  as  in  civil 
cases  belong  to  the  court,  which  has  the  power  to  correct  such  mis- 
takes of  the  jury  by  granting  new  trials.  This  is  the  greatest  pro- 
tection to  the  accused;  his  highest  and  best  security  against  oppres- 
sion. For  a  jury  may  under  excitement,  or  popular  prejudice, 
convict  as  well  as  acquit  against  law;  to  whom  then  shall  the 
accused  look  for  protection,  if  the  jury  are  the  judges  of  the  law? 
Take  the  case  of  these  defendants,  and  suppose  the  court  had  charged, 
in  either  of  the  cases,  that  the  publication  was  no  libel;  but  the  jury 
in  the  exercise  of  a  power  that  is  conceded  to  them,  had  brought  in 
a  verdict  of  guilty;  it  would  be  in  vain  to  turn  to  the  court  for  pro- 
tection, if  the  jury  are  judges  of  the  law  as  well  as  of  fact.  And 
when  we  extend  this  principle  to  other  crimes  even  more  difficult  in 
their  construction  and  more  dangerous  in  their  consequences,  the 
establishment  of  such  a  principle  would  be  alarming. 

There  is  no  such  principle,  and  never  has  been,  in  Delaware.  The 
question,  as  one  of  speculation  and  of  declamation,  is  not  new  in  our 
courts;  it  is  as  old  as  the  courts  are;  but  as  a  legal  principle  it  has 
been  repudiated  and  turned  out  of  court,  as  often  as  it  has  been  pre- 
sented; and  often  with  much  less  courtesy  than  we  have  thought 
proper  to  treat  it,  and  its  advocate,  on  this  occasion. 


THE  STATE  vs.  PHILIP  REYBOLD,  Jr. 

Riparian  rights.    Accretion. 

The  public  do  not  acquire  a  right  to  a  river  front,  as  a  landing  place,  against 
the  owner  of  the  soil,  by  twenty  years'  use. 

Philip  Reybold,  jr.,  was  indicted  for  a  nuisance,  in  obstructing 
one  of  the  public  streets  of  Delaware  City,  by  erecting  certain  coal 
binns  thereon. 
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The  defendant  claimed  the  place  where  the  binns  were  erected  a> 
his  own  private  property,  under  a  deed  from  Manuel  Eyre,  in  1831), 
for  a  water  lot  beginning  at  the  north  east  corner  of  what  would  be 
Clinton  and  Harbour  streets,  if  extended,  and  running  into  the  river. 
The  defendant  had,  at  great  expense,  made  a  wharf  in  the  river  at 
€linton  street,  and  within  the  water  lot  so  conveyed  by  Eyre. 

The  State  (represented  by  Messrs.  Whiteley  and  Rogers,)  con- 
tended that  this  place  in  front  of  Clinton  street  was  public  property, 
Clinton  street  having  been  dedicated  as  they  alledged  to  public  use 
by  John  Newbold,  the  former  owner  of  the  land,  or  by  Manuel  Eyre, 
his  grantee;  and  any  extension  of  that  street  being  also  public  pro- 
perty. 

It  was  proved  that  John  Newbold,  being  the  owner  of  the  site  of 
Delaware  City,  laid  out  a  town;  and  put  a  map  or  plan  of  it  on  re- 
cord, designating  certain  streets,  alleys,  &c.,  among  which  was 
Clinton  street  running  eastwardly  towards  the  river  as  far  as  Front 
street,  between  which  and  the  river  there  was,  at  the  date  of  the 
plan,  several  hundred  feet  of  low  marsh.  He  sold  off  lots  according 
to  this  plan;  and  afterwards,  in  1828,  by  deed,  granted  to  Manuel 
Eyre  all  the  land,  &c.,  "excepting  and  reserving  all  the  streets  and 
docks  laid  out  and  to  be  laid  out  for  the  common  use  of  the  public,'" 
&c.,  "according  to  the  aforesaid  plan  "  of  the  town,  recorded  by  Joliii 
Xewbold. 

The  marsh  between  Clinton  and  Front  streets  as  laid  down  on 
this  plain  was  subsequently  covered  by  excavations  from  the  canal, 
so  as  to  make  it  passable;  and  Mr.  Eyre  built  the  tavern  house,  now 
Dunlap's  corner  of  Clinton  street  extended  and  Harbour  street, 
which  is  a  street  made  by  him  by  piling  the  river  east  of  the  tavern. 
The  lot  claimed  by  defendant  lies  in  the  river  still  east  of  this,  and 
beginning  at  the  comer  of  Harbour  street  and  Clinton  street  still 
further  extended. 

Manuel  Eyre  also  sold  two  lots  on  Clinton  street,  east  of  Front 
street,  exhibiting  at  the  time  a  private  plot  or  plan  of  Delaware 
City,  upon  which  Clinton  street  was  laid  down  as  extending  to  the 
river  bank,  and  the  deeds  described  the  lots  as  lying  on  Clinton 
street,  so  many  feet  "  from  the  harbour."  This  was  relied  on  as 
evidence  of  a  dedication  in  fact  by  Manuel  Eyre  of  Clinton  street, 
as  far  down  as  the  river;  and  it  was  claimed  on  the  part  of  the  State 
that  if  Clinton  street  was  a  public  highway  down  to  the  river  by 
dedication  or  otherwise,  no  grant  of  the  water  lot  at  its  east  end 
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could  cut  off  the  public  from  the  river;  that  any  accession  or  accu- 
mulation on  the  river  by  the  action  of  the  tides  or  by  the  act  of  any 
individual  became  a  part  of  Clinton  street  and  belonged  to  the 
public. 

The  defendant's  counsel  (Messrs.  Gray,  Rodney  and  Clayton,) 
contended  that  the  plot  or  plan  of  John  Newbold  laid  out  Clinton 
strwl  uiilij  (loirii  to  front  street;  that  Newbold's  grant  to  Eyre  car- 
ried all  tlie  marsh  between  Front  street  and  the  river,  reserving  only 
the  street  docks,  &c.,  shown  upon  the  plan ;  that  the  subsequent  acts 
of  Manuel  Eyre,  building  a  tavern  on  Clinton  street  extended,  and 
selling  two  lots  on  that  street,  did  not  amount  to  a  dedication  in 
fact  of  Clinton  street  to  the  river,  much  less  of  land  in  the  river; 
that  there  could  be  no  dedication  without  intention,  and  the  deed  of 
Manuel  Eyre  conveying  the  water  lot  about  the  same  time  as  private 
property,  contradicted  any  inference  of  dedication  to  be  drawn  from 
his  other  acts;  and  finally  that  there  was  no  evidence  of  a  dedica- 
tion in  fact,  or  in  law,  by  John  Newbold  or  Manuel  Eyre,  of  the 
site  of  defendant's  wharf  to  public  use. 

The  Court  charged  the  jury. — 1.  That  a  riparian  proprietor,  or 
owner  of  land  fronting  on  a  navigable  river  holds  to  low  water  mark, 
and  is  entitled  to  any  accession  to  the  shore  made  by  sediments  of 
the  water,  or  other  gradual  accumulations. 

2.  That  the  use  by  the  public  of  such  river  front  as  a  landing  (the 
same  being  private  property)  for  even  twenty  years,  is  not  evidence 
of  a  dedication  of  the  landing  to  public  use,  unless  the  same  be  con- 
nected with  a  public  road  or  street  extending  to  the  river. 

3.  That  the  public  acquires  a  right  to  the  use  of  a  road  or  street 
over  private  property  by  twenty  years'  use,  which  is  evidence  of  a 
grant  or  dedication;  or  by  any  use  accompanied  by  proof  of  actual 
deduction  in  fact. 

4.  That  no  particular  form  or  ceremony  is  necessary  in  the  dedi- 
cation of  land  to  public  use,  if  the  assent  of  the  owner  of  the  land  be 
shown,  and  the  fact  of  use  for  the  purposes  intended  by  the  dedica- 
tion. 

5.  That  if  the  owner  of  land  lay  out  a  town  and  put  a  plot  or 
plan  of  the  streets  on  record,  or  exhibit  such  plot  and  sell  lots,  it  is 
evidence  of  actual  dedication  of  such  streets  to  public  use,  according 
to  the  plan. 

6.  That  if  it  appeared  in  this  case  from  such  plan  or  other  evi- 
dence, that  Clinton  street,  as  thus  dedicated  to  the  public,  extended 
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to  the  river,  the  public  had  a  right  as  a  part  of  such  street,  to  any 
increase  or  extension  of  the  river  front  by  alluvial  formations,  or 
even  by  the  act  of  the  defendant;  and  in  that  case  he  would  be 
guilty  of  the  obstruction  complained  of. 

7.  But  if  no  dedication  in  fact  of  Clinton  street  was  shown,  ex- 
tending to  the  river,  and  no  use  by  the  public  of  the  place  where  the 
obstruction  was  erected  for  twenty  years  (which  would  be  evidence 
of  a  dedication)  the  river  front  was  private  property,'and  belonged 
to  the  defendant  under  the  title  from  John  Xewbold  and  Manuel 
Eyre. 

The  defendant  was  acquitted. 


THE  STATE  vs.  WETHERALL  &  DUXSEY. 

Any  trade  or  business  carried  on  in  a  town,  or  populous  neigli- 
borhood,  or  near  a  public  road  or  highway,  which  produces  noxious 
of  offensive  smells,  to  the  annoyance  of  the  neighborhood,  or  persons 
travelling  along  the  public  road,  is  a  common  nuisance,  and  is  in- 
dictable. (Roscoe,  741.)  It  is  not  necessary  that  the  smells  should 
he  injurious  to  health.  It  is  sufficient,  if  they  be  offensive  to  the 
senses.     (Archhold,  698;  Roscoe  Evid.,  738.) 


THE  STATE  vs.  CHARLES  \Y.  TOWXSEND. 
An  arrest  may  be  lawfully  made  before  exhibiting  the  authority. 

Indicted  for  resisting  a  public  officer  in  the  performance  of  his 
duty. 

Constable  Wolfe  having  process  against  the  defendant  for  assault 
and  battery,  arrested  him,  when  he  refused  to  go,  took  off  his  coat, 
and  resisted.  He  swore  he  would  kill  the  officer,  and  got  a  gun, 
threatened  and  attempted  to  shoot.  The  officer  fled  behind  a  build- 
ing; and  the  defendant  afterwards  drove  him  away  with  stones. 
Wolfe  produced  the  process,  stated  its  purport  and  made  known  his 
authority;  but  the  defendant  defied  his  authority,  resisted  and  as- 
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saulted  him  and  those  he  called  to  his  assistance,  and  drove  them 
all  off.  The  defence  was,  that  the  arrest  was  made  rudely,  without 
explaining  its  object;  that  the  defendant  offered  to  go  before  the 
magistrate  on  the  same  day;  and  two  of  defendant's  witnesses  de- 
nied the  production  of  the  warrant. 

Mr.  Rodney,  for  the  defence,  insisted  that  the  officer  was  bound 
to  produce,  or  state  the  substance  of,  his  warrant  before  the  arrest, 
to  make  resistance  unlawful. 

T'he  Court  said,  that  with  regard  to  a  known  public  officer  of  the 
county,  it  was  not  necessary  for  him  either  to  produce  his  warrant 
or  state  his  character  and  authority  before  making  the  arrest.  The 
arrest  itself  is  the  laying  hands  on  the  defendant;  and  it  might  be 
defeated  by  the  ceremony  of  producing  and  explaining  a  paper  be- 
fore the  arrest  is  made.  It  is  quite  time  to  produce  the  authority 
on  the  demand  of  the  party  arrested,  and  after  the  arrest.  Every 
one  is  bound  to  know  the  character  of  an  officer  who  is  acting  within 
his  proper  jurisdiction,  and  every  citizen  is  bound  to  submit  peacea- 
bly to  such  officer,  until  he  can  demand  and  investigate  the  cause 
of  his  arrest.  If  the  officer  have  no  proper  warrant  for  the  arrest, 
he  is  liable  to  the  defendant,  who  can  suffer  no  wrong  from  submit- 
ting to  the  law;  but  if  he  resist  before  such  investigation,  and  the 
officer  have  authority,  he  is  indictable  for  obstructing  such  officer  in 
the  discharge  of  his  duty. 

The  defendant  was  convicted,  and  fined  twenty-five  dollars  and 
costs. 


THE  STATE  vs.  MILES  TINDAL. 

Indictment.     Description  of  counterfeited  paper.     Reputation  of  incorpora- 
tion.    Proof  of  guilty  laiowledge. 

The  defendant  was  charged  on  two  indictments,  for  passing  coun- 
terfeited money,  knowing,  &c.,  ($10  notes  on  the  Chesapeake  Bank 
of  Maryland.) 

He  was  indicted  for  this  offence  at  the  last  term,  and  the  Attor- 
ney General,  in  the  beginning  of  this,  entered  a  nolle  prosequi,  and 
sent  up  other  bills  containing  other  counts,  but  the  first  count  was 
in  the  same  words. 
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Mr.  Bayard  moved  to  strike  out  the  first  counts,  on  the  ground 
that  the  State  could  not,  after  abandoning  one  charge  against  the 
defendant,  indict  him  again  on  the  same  charge,  without  any  varia- 
tion of  facts  or  circumstances;  but  the  court  over-ruled  the  objection. 

The  cashier  of  the  Farmers'  Bank  at  Georgetown  proved  tTiat  the 
notes  were  counterfeit  notes;  and  that  the  Chesapeake  Bank  was 
reputed  to  be  an  incorporated  bank,  and  issued  notes  as  such.  He 
did  not  know  the  corporate  name. 

The  State  offered  to  prove  the  passing  by  defendant  of  another 
note  of  the  same  kind  (for  which  he  was  indicted)  to  sTiow  guilty 
knowledge. 

Mr.  Bayard  objected,  that  though  the  passing  other  notes  of  the 
same  kind  was  evidence  of  guilty  knowledge,  yet  it  could  not  be  ad- 
mitted where  such  otlier  facts  were  made  the  subject  of  a  distinct  in- 
dictment. 

Mr.  Bradford  insisted  that  other  acts  of  passing  counterfeit  money 
of  the  same  kind,  whether  before  or  after,  were  evidence  to  show 
guilt}^  knowledge,  which  is  the  present  object;  and  it  could  make  no 
difference  whether  the  other  acts  were  indicted  for  or  not.  (Roscoe 
Civ.  Evid.,  44;  6  Carr  &  Payne,  81,  179.) 

The  Court  admitted  the  evidence. 

Mr.  Bayard  asked  the  jury  to  acquit,  on  these  grounds: — 1.  Bo- 
cause  the  corporation  was  not  proved  satisfactorily  as  the  "  Chesa- 
peake Bank."  2.  On  the  count  setting  out  the  note  by  tenor, 
in  Uteris,  the  description  was  insufficient,  by  omitting  the  words 
"  Wright,  Rawdon  &  Hatch,"  the  engravers'  names.  3.  None  of  the 
notes  had  been  read  in  evidence,  nor  offered.  They  could  not  now 
be  given  in  evidence.  They  were  proved,  and  all  the  witnesses  were 
examined  on  them,  but  he  insisted  that  this  did  not  put  them  in 
evidence,  any  more  than  the  proof  of  a  bond  makes  it  evidence, 
without  putting  it  in. 

The  Court  being  of  opinion  on  the  third  point,  that  the  notes 
were  not  in  evidence,  the  defendant  was  acquitted;  but  he  was  then 
tried  on  another  indictment  for  passing  another  of  these  notes,  and 
the  trial  being,  by  consent,  before  the  same  jury,  the  same  evidence 
was  admitted,  except  that  Mr.  Bayard  objected  to  any  evidence  of 
passing  the  notes  on  which  there  had  been  a  trial  and  acquittal,  as 
proof  of  the  guilty  knowledge  with  which  the  note  now  on  trial  was 
passed. 
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The  Court  said  thej'  did  not  think  the  acquittal  prevented  proof 
of  the  fact  of  passing  these  notes.  If  it  had  been  followed  by  an 
acquittal,  that  would  be  immediately  offered,  as  fully  rebutting  any 
inference  of  guilty  knowledge  in  this  case,  arising  from  that.  (2 
Rtiss.  Cr.,  384,  n.,  Spencer  vs.  Com. ;  2  Leigh,  751 ;  State  vs.  Hous- 
ton, 1  Bailey,  300;  State  vs.  Petty,  59.)  And  they  would  tell  the 
jury  that  on  proof  of  acquittal,  the  weight  of  that  evidence  was  en- 
tirely destroyed,  and  the  fact  could  no  longer  be  considered  as  evi- 
dence of  guilty  knowledge. 

A^erdict — guilty. 


THE  STATE  vs.  THOMAS  SMITH. 
Indictments  for  disturbing  religious  worship  need  not  specify  the  place. 

The  defendant  was  indicted  and  convicted  for  disturbing  a  re- 
ligious society  of  Methodists,  in  Mispillion  hundred,  assembled  for 
the  purpose  of  religious  worship. 

Mr.  Comegys  moved  in  arrest  of  judgment,  that  the  indictment 
was  not  sufficiently  certain  as  to  place.  Religious  meetings  of  the 
Methodists  were  held  at  other  places  in  Mispillion  hundred,  than  at 
the  private  house  where  this  meeting  was  held,  and  this  indictment 
did  not  certainly  inform  the  defendant  wJiat  meeting  he  was  charged 
with  disturbing.     (Russ.  Cr.,  837,  n.) 

{The  Court  denied  the  motion,  saying:  the  indictment  is  in  the 
usual  form,  and  is  framed  under  the  act  of  assembly.  Even  without 
an  act  of  assembly,  this  would  be  an  indictable  offence,  as  the  Chris- 
tian religion  is  protected  by  the  common  law.  Unless  time  or  place 
enter  into  the  crime  itself,  it  is  not  material  to  state  or  prove  it. 
The  locality  of  a  road  enters  into  the  charge  of  obstructing  it.  But 
as  to  disturbing  a  religious  society,  the  place  is  unimportant,  if  within 
the  county.  It  is  not  necessary  that  the  place  should  be  specifically 
laid  to  guard  against  another  trial,  for  the  identity  of  the  two  cases 
is  to  be  tried  by  the  jury,  on  a  plea  of  former  acquittal  or  convic- 
tion. 


The  State  vs.  Lafferty.  491 

THE  STATE  vs.  HUGH  LAFFERTY. 

Police  officers  of  Wilmington; — their  duty  in  making  arrests  of  disorderlj 

persons. 

The  defendant  was  indicted  for  an  assault  and  battery  on  Samuel 
Barclay. 

The  defendant  was  a  city  watchman  and  arrested  the  prosecuting 
witness  at  a  house  in  Fifth  street,  between  Orange  and  Tatnall, 
about  half  past  11  o'clock  at  night.  Barclay  resisted  and  after- 
wards fled.  Lafferty  struck  him  several  times  with  a  stick.  When, 
arrested  Barclay  was  seated  with  others  at  a  table  playing  dominoes 
and  drinking  beer. 

The  case  rested  on  the  questions  whether  the  defendant  arrested 
Barclay  under  circumstances  requiring  the  interference  of  the  police 
officers;  and  whether,  after  the  arrest,  he  used  unnecessary  force  and 
violence  in  attempting  to  carry  him  to  a  place  of  custody. 

By  the  Court. —  The  watchmen  of  Wilmington  are  officers  to  put 
a  stop  to  disorder  in  that  city;  and  if  necessary,  to  arrest  and  de- 
tain disorderly  and  riotous  persons.  Such  officers  have  the  right, 
and  it  is  their  duty,  to  arrest  all  drunken  and  disorderly  persons 
who  are  disturbing  the  public  peace.  It  is  their  duty  to  arrest  even 
persons  who  are  not  drunken,  if  by  their  noise  and  disorder  they  are 
disturbing  the  public  peace  and  annoying  the  citizens  generally. 
It  has  been  held  to  be  an  indictable  offence  to  blow  a  trumpet  at 
night  through  the  streets.  And  if  these  and  all  other  peace  officers 
were  prompt  in  discharging  their  duty,  there  would  be  fewer  indict- 
ments of  disorderly  houses,  and  fewer  complaints  of  disorderly  con- 
duct, leading  to  riots  and  breaches  of  the  peace.  The  entry  of  such, 
houses  by  the  officers  to  suppress  disorder,  and  the  arrest  of  disor- 
derly persons  therein,  is  commendable;  and  for  the  public  good  such 
officers  ought  to  have  every  reasonable  countenance  and  protection 
by  the  court  and  jury.  The  limit  to  that  protection  is  where  the 
olBcer  abuses  his  power  by  arresting  a  person  who  is  not  disorderly 
or  connected  with  disorderly  persons;  or  who  does  not  resist,  or 
make  force  necessary.  The  officer  has  no  right  to  use  force  where 
no  force  is  necessary,  or  reasonably  anticipated  to  be  necessary;  nor 
ever  to  beat  an  unresisting  man.  For  such  abuse  of  authority  he 
would  be  very  properly  held  responsible  even  to  an  exemplary  ex- 
tent; but  where  he  keeps  within  the  line  of  his  duty  he  is  entitled  to 
protection.     The  jury  will  judge  of  this  matter  from  the  evidence. 

Verdict  guilty — ^fine  $5  and  costs. 
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THE    STATE   vs.   WILLIAM   HALL. 
Things  attached  to  the  freehold  are  not  the  subject  of  larceny. 

Indicted  for  stealing  four  copper  pipes,  the  property  of  Duncan 
&  Woolaston. 

It  appeared  on  the  evidence  that  these  pipes  were  part  of  a  steam 
engine,  which  was  attached  to  a  manufacturing  establishment,  in 
Wilmington. 

Mr.  Wolfe,  for  the  prisoner,  contended  that  these  pipes  could  not 
be  the  subject  of  larceny,  being  joined  to  the  freehold  and  a  part  of 
it;  and  therefore  the  detaching  and  taking  them  away,  if  done  at 
the  same  time,  amounted  only  to  a  trespass. 

The  Attorney  General  in  reply,  admitted  that  there  must  be  a 
severance  of  the  engine  or  pipe  from  the  building,  before  it  could 
become  the  subject  of  larceny;  but  maintained  that  if  after  the  seve- 
rance, tbe  article  be  laid  down  but  for  a  moment,  it  became  personal 
property;  and  that  such  was  the  proof  in  this  case. 

The  Court  charged  the  jury,  that  the  question  whether  this  was 
or  was  not  a  larceny,  did  not  depend  on  the  prisoner  laying  down 
the  pipes  and  taking  them  up  again,  but  whether  the  severing  and 
carrying  away  was  one  continuous  transaction.  Larceny  is  the 
felonious  stealing,  taking  and  carrying  away  the  personal  goods  of 
another.  If  these  pipes  were  not,  when  carried  off,  the  personal 
goods  of  Duncan  &  Woolaston,  they  could  not  be  stolen.  As  a  part 
of  the  realty,  they  were  not  under  the  protection  of  the  criminal 
law,  so  as  to  make  the  taking  of  them  a  felony.  It  was  but  a  tres- 
pass. Whilst  a  part  of  the  engine,  which  was  itself  a  part  of  the 
building,  they  were  a  part  of  the  building;  and,  if  thus  taken  and 
carried  away,  by  one  act  of  severance  and  separation,  it  did  not 
come  within  the  definition  of  larceny,  not  being  a  stealing  and  car- 
rying away  of  personal  property.  But  if  they  were  severed  by  the 
defendant,  or  by  another,  at  one  time,  so  that  they  became  personal 
property,  and  after  they  assumed  this  new  character,  were  taken 
and  carried  away  by  him  with  a  felonious  intent,  it  was  a  case  of 
larceny,  and  the  prisoner  ought  to  be  convicted. 

Verdict — guilty. 


The  State  vs.  Axdeksox.  493 

THE  STATE  vs.  GEOKGE  YORK,   (Negro.) 

Larceny.    Animas  furandi. 

The  defendant,  an  indentured  servant,  was  running  away  from 
his  master;  and,  to  make  good  his  escape,  mounted  a  horse  which 
he  found  hitched  on  the  road,  and  after  riding  him  to  Wilmington, 
put  him  at  a  livery  stable,  and  abandoned  him.  The  question  was, 
whether  this  was  larceny. 

The  Court  said,  a  felonious  intent  is  where  a  man  knowingly  takes 
and  carries  away  the  goods  of  another,  without  any  claim  or  pre- 
tence of  right,  with  intent  to  deprive  the  owner  of  them,  and  to  ap- 
propriate or  convert  them  to  his  own  use.  If  the  prisoner  took  the 
horse  with  intent  to  convert  him  to  his  own  use,  and  wholly  to  de- 
prive the  owner  of  his  property,  it  was  larceny;  but  if  he  took  tlie 
horse,  when  he  was  running  away,  merely  to  facilitate  his  escape, 
and  left  him  at  the  livery  stable,  and  not  with  any  intention  of  de- 
priving the  owner  of  his  property,  he  ought  to  be  acquitted. 


THE  STATE  vs.  JAMES  ANDERSON,  (Negro.) 

Challenges  for  previously  formed  opinions. 

A  felon  convict  disqualified  as  a  witness  before  judgment. 

The  defendant  was  indicted  for  the  murder  of  Joseph  Williams, 
on  the  30th  of  December,  1850. 

The  juror  first  called  said  on  the  voire  dire,  that  he  had  formed 
an  opinion  on  the  evidence  adduced  on  the  trial  of  Empson  Bayard, 
for  the  same  murder:  such  an  opinion  as  without  counteracting  testi- 
mony, would  be  conclusive  against  the  prisoner. 

The  Court  allowed  the  challenge  for  cause. 

The  next  juror  said  he  had  formed  an  impression  as  to  the  guilt 
of  the  prisoner,  not  founded  on  evidence,  though  he  had  heard  a 
part  of  the  evidence  in  the  case  of  Bayard,  but  which  he  thought 
could  have  no  bias  on  his  judgment.  Challenge  overruled. 

One  of  the  jurors  called,  said  he  had  formed,  but  not  expressed,  an 
opinion  in  reference  to  the  prisoner's  guilt;  that  such  opinion  was 
founded  on  rumor  or  general  report  relative  to  the  case;  but  he  was 
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not  sensible  that  this  had  produced  any  bias  on  his  mind  that  might 
be  prejudicial  to  the  prisoner. 

He  was  still  objected  to;  but  the  court  over-ruled  the  objection. 

The  Court. —  It  was  formerly  held  that  if  a  juror  said  he  had 
formed  and  expressed  an  opinion  in  reference  to  the  guilt  of  the 
prisoner,  it  was  a  disqualification,  without  any  thing  further;  but  the 
decision  rested  on  the  probable  bias  which  an  expression  of  the  opin- 
ion would  be  likely  to  produce. 

But  since  it  had  been  allowed  to  put  the  question  whether  the 
juror  had  formed  an  opinion,  it  became  essential  to  ascertain  what 
the  juror  meant  by  an  opinion,  and  his  own  sense  of  the  bias  it  had 
produced  on  his  mind.  An  opinion  formed  on  mere  rumor,  and 
which  the  juror  could  not  perceive  to  have  produced  any  bias,  could 
be  properly  called  only  an  impression  which  could  have  no  weight, 
unless  supported  by  some  proof  on  the  trial.     (Digest ^  144.) 

Tn  the  course  of  the  trial,  the  Attorney  General  moved  for  a  writ 
of  habeas  corpus  ad  testificandum,  to  bring  Empson  Bayard  into 
court;  and  offered  him  as  a  witness. 

Mr.  Johnson. —  The  witness  now  offered  was  yesterday  convicted 
of  the  murder  of  Joseph  Williams,  as  appears  by  the  record.  That 
conviction  renders  him  infamous,  and  incompetent  as  a  witness. 

Attorney  General. —  There  can  be  no  conviction  proved  but  by 
the  record  of  the  judgment,  for  non  constat  but  that  judgment  will 
be  arrested.  (Ros.  Civ.  Ev.,  101;  1  Chitt.  Crim.  Law.,  601;  Bac. 
Ah.,  583;  Bouvier's  Law  Die,  Conviction.) 

Mr.  Johnson. —  The  act  of  assembly  provides  that  if  a  person  is 
convicted  of  a  felony,  he  shall  be  regarded  as  incompetent.  A  con- 
viction is  one  thing — the  judgment  or  sentence  another.  The  com- 
mon law  does  not  deem  a  man  infamous  before  judgment;  our  act 
goes  further,  and  disqualifies  him  on  conviction.  It  may  be  that  the 
judgment  may  be  arrested,  but  until  then,  he  is  infamous. 

The  Court  rejected  the  testimony. 

The  prisoner  was  convicted,  and  executed. 


THE  STATE  vs.  ANSLEY  WHITBY. 

The  defendant  was  indicted  for  an  assault  and  battery  on  Isaac 
M.  Hazel.     Hazel  was  the  keeper  of  ia  hotel  in  Camden,  and  the 
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defendant  being  in  his  house,  Hazel  used  towards  him  certain  ex- 
pressions meant  jocularly,  but  offensive  in  themselves,  and  taken 
offensively.  The  defendant  then  cursed  him,  and  was  ordered  from 
the  house.  He  went  out  on  the  pavement,  and  was  ordered  away, 
but  refused  to  go,  drawing  his  knife  and  threatening  violence.  Hazel 
then  threw  a  porter  bottle  and  hit  the  defendant  on  the  head,  wound- 
ing him  severely.  Whitby  then  rushed  in  the  house,  and  cut  Hazel 
badly  on  the  side  of  his  neck. 

The  Court  charged: — All  persons  have  the  right  to  go  to  an  inn, 
as  guests,  or  for  the  purpose  of  selling  any  thing,  which  was  the  de- 
fendant's business  on  this  occasion.  Coming  as  a  guest  he  has  a 
right  to  remain  there  so  long  as  he  behaves  himself  peaceably  and 
properly,  he  paying  for  the  entertainment.  If  he  go  there  for 
the  purpose  of  selling  articles,  when  that  is  done  he  is  to  Teave,  if 
the  owner  of  the  house  desires  him;  and  if  he  refuse,  the  inn-keep- 
er, like  any  other  proprietor  of  a  house,  has  the  right  to  order  him 
away,  and  to  enforce  that  order  gently,  or  with  so  much  force  as  is 
necessary.  If  the  party  refuse  to  go  and  arm  himself,  threaten- 
ing to  resist,  the  inn-keeper  is  not  bound  to  commence  his  removal 
by  such  gentle  modes  as  would  be  evidently  ineffectual  and  dan- 
gerous to  himself. 

A  man's  authority,  inn-keeper  or  other,  in  this  respect,  is  not 
confined  to  the  walls  of  his  house,  but  extends  to  the  pavement  or 
walk  before  the  door.  The  public  highways  are  such  for  use  as 
highways;  and  for  a  man  to  plant  himself  on  the  highway  before 
another's  house,  to  curse  and  abuse  him,  would  be  as  wrong  in  itself, 
and  as  mischievous  in  its  consequences,  as  to  attempt  the  same  thing 
in  the  house.  The  defendant  was  convicted. 


THE  STATE   vs.   DA  XI  EL  TILGHMAX. 

The  defendant  was  indicted  for  stealing  wood,  the  property  of 
Mr.  Thompson. 

The  taking  was  proved,  and  on  a  question  concerning  the  right 
of  property,  the  witness  said  he  had  purchased  the  wood  of  Mr. 
McCaulley,  and  had  a  bill  of  sale  for  it. 

Fisher,  for  the  prisoner,  now  objected  that  any  other  evidence  of 
property  should  be  given  than  the  bill  of  sale;  and  he  cited  State 
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vs.  Binri'i,  wliore  on  an  indictment  for  aiding  a  slave  to  escape, 
parol  evidence  of  the  property  in  the  slave  was  excluded,  when  it 
appeared  that  there  was  a  bill  of  sale. 

Booth,  jr.,  contended,  that  in  prosecutions  for  larceny,  possession 
had  always  been  considered  sufficient  evidence  of  property. 

The  Court  divided  on  the  question. 

Court. —  Burris  was  indicted  for  enticing  away  the  slave  of  Jona- 
than Green;  and  on  the  trial  it  was  necessary  of  course  to  prove 
the  status  or  condition  of  the  negro  woman.  Her  slavery  did  not 
appear,  either  from  the  possession  of  hfer,  or  from  her  color.  The 
presumption  of  law  was  the  contrary,  as  freedom  is  presumed.  Such 
presumption  is  not  rebutted  by  the  fact  that  the  person  was  in  the 
possession  of,  or  rendering  service  to,  another.  He  might  be  so  as 
an  hireling.  His  condition  must,  therefore,  be  shown,  and  where 
that  appears  to  be  evidenced  by  writing,  the  writing  must  be  pro- 
duced, as  the  best  evidence. 

But  possession  of  a  mere  chattel  is  prima  facie  evidence  of  pro- 
perty, and  has  always  been  admitted,  without  further  proof  of  pro- 
perty. 


THE  STATE  vs.  SAMUEL  WARD. 

Malice  —  evidence  of,  as  dravm  from  the  -weapon  used. 
Right  of  self-defence 

Kight  to  escape,  where  the  arrest  is  unlawful. 
Right  of  deputation  of  power  to  arrest. 

The  prisoner  was  indicted  for  the  murder  of  Greorge  A.  Davidson. 

The  case  was  opened  on  the  part  of  the  State  by  Robert  Rogers, 
Esq.,  who  aided  the  Attorney  General  in  the  prosecution,  stating 
the  facts  which  the  State  would  be  able  to  prove.  He  stated  gene- 
rally that  a  warrant  had  been  issued  for  the  arrest  of  the  prisoner, 
on  a  charge  of  larceny  of  a  watch,  and  placed  in  the  hands  of  a 
constable  of  the  county,  residing  at  Delaware  City,  who  deputed 
George  A.  Davidson  to  execute  it.  Davidson  arrested  the  prisoner, 
searched  him  for  weapons,  bound  him  insecurely  and  proceeded  with 
him  in  a  carriage  towards  New  Castle.  On  the  road  the  prisoner 
got  his  arms  loose,  so  that  he  might  use  a  dirk  knife  which  he  had 
concealed  about  his  person,  and  stabbed  the  officer  first  in  the  shoul- 
der, afterwards  in  the  left  arm,  the  knife  passing  quite  through  the 
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arm,  severing  tlie  principal  artery,  and  having  the  blade  broken  off 
and  left  sticking  in  the  arm.  The  prisoner  then  Hed,  and  Davidson 
ran  after  him,  until  he  fell  from  the  loss  of  blood.  He  soon  after 
died. 

Tlie  homicide  was  committed  without  witnesses  to  the  fact.  There 
was  some  evidence  tending  to  show  a  previous  struggle  in  an  attempt 
to  escape;  that  the  deceased  had  prisoner  by  the  throat;  but  whether 
the  conflict  began  with  a  blow  from  the  prisoner,  or  an  attempt  to 
escape,  and  resistance,  and  a  stabbing  during  the  contest,  was  not 
made  cleax.  The  authority  of  Davidson  to  hold  the  prisoner  became 
therefore  a  question  of  importance. 

It  appeared  in  evidence  that  a  warrant  was  issued  for  the  arrest 
of  the  prisoner  on  a  charge  of  larceny;  and  was  delivered  to  Con- 
stable Jackson,  who,  not  being  able  to  execute  it,  handed  it  to  Con- 
stable Wise.  Wise  gave  it  to  Davidson,  who  was  not  a  constable, 
and  deputed  him  to  execute  it. 

This  deputation  was  offered  and  objected  to,  and  excluded  by  the 
Court. 

Booth,  Chief  Justice. —  The  power  of  a  deputy  can  never  be 
greater,  or  other,  than  that  of  the  principal.  This  writ  was  not  issued 
or  delivered  to  James  M.  Wise;  he  had  no  power  under  it  to  arrest 
the  defendant,  and  he  could  impart  no  such  power  to  Davidson. 

AVise  could  not  have  been  held  responsible  for  neglect  of  duty  in 
failing  to  execute  this  writ;  indeed  he  had  strictly  no  power  to  exe- 
cute it. 

The  forms  of  pleading  are  evidence  of  the  law,  and  no  action  could 
be  maintained  against  a  constable  in  respect  to  process  without  aver- 
ring and  proving  that  the  process  was  duly  delivered  to  such  con- 
stable to  be  executed. 

The  evidence  of  deputation  by  Wise  to  Davidson  was  therefore 
ruled  out. 

The  following  points  were  made  for  the  prisoner: — 

1.  That  George  A.  Davidson,  not  being  a  constable,  and  having 
no  legal  deputation  from  any  officer  to  execute  any  process  against 
the  prisoner,  had  no  right  to  arrest  and  bind  him,  and  that  the 
prisoner  was  not  bound  to  submit  to  his  authority. 

2.  That  a  person  having  no  public  character  as  an  officer,  cannot 
make  an  arrest  without  producing  an  authority  by  written  deputa- 
tion. 

3.  That  a  person  unlawfully  arrested  and  bound  has  the  right  to 
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release  himself;  not  to  be  sure  by  the  use  of  a  murderous  weapon, 
but  by  necessary  force  and  violence. 

4.  That  this  weapon  was  the  common  pocket  knife  of  the  prison- 
er; that  it  was  used,  not  for  the  purpose  of  stabbing  Davidson  in 
the  arm,  but  of  cutting  the  reins  and  effecting  his  own  escape;  done 
in  the  midst  of  alarm  and  excitement  arising  from  being  arrested 
under  a  charge,  the  consequences  of  which  to  him,  a  poor  ignorant 
negro,  were  unknown;  but  whose  worst  fears  in  regard  to  it  were 
excited  by  the  man  who  had  him  unlawfully  in  custody  coolly  in 
his  presence  inviting  persons  to  go  up  to  New  Castle  and  see  him 
hung. 

5.  That  the  law  could  imply  no  malice  from  such  circumstances, 
and  there  was  no  pretence  of  actual  malice.  The  prisoner  could 
have  no  malice  against  a  stranger,  and  his  object  was  only  to  escape. 
He  cut  either  by  accident,  or  suffering  from  the  suffocating  grasp 
of  Davidson  on  his  throat,  and  not  knowing  where  he  cut.  If  mur- 
der was  his  object,  why  did  he  not  strike  at  the  heart  or  in  the  side? 
The  first  blow  was  a  harmless  one,  on  the  shoulder  blade,  doubtless 
to  make  Mr.  Davidson  leap  from  the  carriage;  the  second  was  made 
at  the  reins,  and  took  effect  undesignedly  in  the  arm  that  was  thrust 
forward  to  seize  him  by  the  throat. 

They  contended  that  it  was  a  case  of  killing  in  a  fight — in  hot 
blood — without  malice;  for  the  purpose  of  escaping  from  unlawful 
restraint;  and  this  was,  at  most,  only  manslaughter.  They  cited 
1  Rose.  Ev.,  629,  to  show  that  where  a  peace  officer  attempts  to 
arrest  a  party  on  insufficient  warrant  and  is  resisted  and  killed,  it 
is  only  manslaughter;  and  1  Ros.  Ev..  698,  that  even  where  a  third 
person  resisted  an  officer  who,  without  lawful  authority  was  arrest- 
ing another  and  killed  him,  he  was  adjudged  guilty  of  only  man- 
slaughter. 

The  Attorney  General  urged  a  conviction  for  murder,  even  if 
Davidson  had  no  lawful  authority  to  arrest  the  prisoner — 1.  from 
the  use  of  a  deadly  weapon;  2.  from  the  deliberation  and  coolness 
with  which  the  crime  was  committed;  3.  from  the  concealment  of 
the  knife  before  the  use  of  it;  the  denial  that  he  had  it  in  his  pos- 
session. He  denied  the  authoritj'  cited  from  Roscoe's  Evidence,  in 
its  application  to  the  case  of  a  person  who  voluntarily  submits  to 
an  arrest,  and  does  not  controvert  the  authority,  or  call  for  the 
evidence  of  it.  He  contended  also,  that  when  a  felony  has  been 
committed,  any  one  is  authorized  to  arrest  the  culprit.     No  doubt 
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any  one  may  arrest,  upon  his  own  view  of  the  crime  done;  then  tlie 
question  is  whether,  after  indictment  found,  or  warrant  lawfully 
issued,  charging  a  person  with  a  felony,  a  private  person  may  of  his 
own  motion  arrest  the  person  charged.  Mr.  East  seems  to  think 
the  arrest  would  be  lawful,  if  made  without  killing  the  party.  Lord 
Hale  seems  to  have  been  of  a  contrary  opinion.  {Ros.  Ev.,  709.) 
He  further  contended  that,  whether  Davidson  had  authority  to  ar- 
rest or  not;  whether  the  arrest  of  the  prisoner  was  lawful  or  unlaw- 
ful, the  killing  was  murder,  because  there  was  express  malice.  The 
killing  was  unnecessary;  the  escape  might  have  been  made  without 
it;  he  said  so  to  one  of  the  witnesses,  but  "he  meant  to  give 
trouble." 

Chief  Justice  Booth  charged  the  jury. —  He  defined  murder  and 
malice;  express  malice;  implied  malice;  the  evidence  of  express 
malice;  the  circumstances  under  which  malice  is  implied  by  the  law. 
Malice  is  implied  from  any  unlawful  act;  such  as  in  itself  denotes  a 
wicked  heart  fatally  bent  on  mischief.  Manslaughter,  on  the  con- 
trary, is  a  homicide  without  express  malice,  and  unaccompanied 
hy  circumstances  from  which  malice  is  implied  by  law.  The  un- 
lawful use  of  a  deadly  weapon  is  evidence  of  malice,  and  in  the 
general,  a  man  is  to  be  taken  to  have  intended  the  natural  and  pro- 
bable consequences  of  his  own  act.  It  would  be  for  the  jury,  in  the 
first  place,  to  say  whether  there  was  evidence  of  express  malice,  for 
which  the  Suite  had  referred  to  the  proof  of  concealment  of  the 
deadly  weapon,  the  sudden  use  of  it,  and  the  admissions  of  the  pris- 
oner to  one  of  the  witnesses.  The  prisoner's  coimsel,  on  the  contrary, 
had  insisted  that  there  was  no  evidence  of  malice  against  Davidson; 
that  the  attempt  to  escape  was  lawful;  that  the  means  used  re- 
sulted from  the  resistance  of  that  attempt;  and  that  the  use  of  this 
knife  being  in  a  frightful  struggle,  when  the  prisoner  was  throttled, 
and  when  he  was  attempting  to  escape  from  a  person  who  had  no 
right  to  take  or  to  detain  him;  the  killing  under  such  circumstances 
was  not  malicious,  and  could  amount  to  no  more  than  manslaughter. 

The  question  of  Mr.  Davidson's  right  to  arrest  this  prisoner,  was 
decided  by  the  court.  Davidson  was  not  a  public  officer;  he  was 
acting  under  a  deputation  from  Constable  Wise,  who  himself  never 
had  any  power  to  arrest  the  prisoner,  and  of  course  no  power  to 
depute  another.  A  warrant  was  out  for  Ward's  arrest  on  a  charge 
of  larceny;  it  was  addressed  to  any  constable  of  New  Castle  county, 
but  had  been  delivered  to  constable  Jackson,  in  whose  hands  it  was 
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when  Wise  gave  the  letter  of  deputation  to  Davidson.  But  in  fact, 
the  warrant  for  Ward's  arrest  was  never  in  the  hands  of  Constable 
Wise,  and  he  never  had  any  authority  under  it.  The  arrest  of  the 
prisoner  by  Mr.  Davidson,  who  was  not  a  constable,  was  therefore 
illegal,  and  he  had  the  right  to  escape  or  resist;  but  it  did  not  fol- 
low that  he  could  therefore  kill  Mr.  Davidson,  under  any  circum- 
stances, without  being  guilty  of  murder.  The  grade  of  the  offence 
would  still  depend  on  the  mode  of  resistance,  though  the  legality  of 
the  resistance  depends  on  the  lawfulness  of  the  arrest.  If  a  party 
lawfully  arrested  resist,  the  consequences  are  upon  his  head;  and 
yet,  every  kind  of  resistance  would  not  justify  the  officer  in  killing 
the  prisoner;  so  a  person  unlawfully  arrested  has  the  right  to  resist, 
or  unlawfully  detained  has  the  right  to  escape;  yet  this  will  not 
justify  him  in  at  once  killing  the  person  restraining  him  of  his  liber- 
ty. If,  therefore,  Ward,  being  unlawfully  restrained  by  Davidson, 
deliberately  or  purposely  stabbed  him,  it  would  be  murder;  but  if 
he  be  in  lawful  resistance,  and  in  a  struggle  where  the  conflict  was 
fierce  on  both  sides,  cut  even  with  an  instrument  such  as  this,  for 
the  purpose  of  effecting  his  escape,  and  the  death  of  the  party  en- 
sued, it  would  only  be  manslaughter.  And  in  a  case  of  reasonable 
doubt,  where,  on  the  whole  proof,  the  case  was  such  as  to  leave  a 
rational  doubt  in  reference  to  the  prisoner's  being  guilty  of  murder, 
the  law  benevolently  gives  to  him  the  benefit  of  such  doubt,  and  the 
benefit  of  the  milder  construction  of  his  crime. 

The  jury  retired  at  5  o'clock,  P.  M.,  and  in  about  two  hours  re- 
turned into  court  with  a  verdict  of  guilty  of  the  felony  and  murder. 


THE  STATE  vs.  HExNTKY  L.  PECKARD. 

Indicted  for  obstructing  a  highway — "  Clinton  street,  Delaware 
City." 

It  was  admitted  that  tlie  street  was  a  highway,  and  the  defendant 
did  the  acts  complained  of.  The  question  was,  whether  it  amounted 
to  a  nuisance. 

Defendant  hauled  one  hundred  to  one  hundred  and  fifty  loads  of 
earth  from  the  road  on  to  private  property.  He  cut  down  below 
the  established  grade.  The  commissioners  notified  him  several  times 
to  desist,  which  he  refused  to  do. 
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The  leveling  of  this  place  by  the  defendant  was  an  improvement 
to  the  street,  a  convenience  to  the  public  generally. 

Bayard,  jr.,  contended  that  the  removal  of  the  earth  was  no  nui- 
sance, if  it  did  not  disturb  the  streets  or  render  them  less  passable. 

Mr.  Gordon  said  the  act  gave  power  to  the  commissioners  to  es- 
tablish grades,  and  the  question  was  whether  this  interference  with 
their  authority  was  not  a  nuisance. 

Question  by  the  Court. — Does  the  act  make  it  so?  Does  it  make 
the  act  of  disturbing  the  grade  lines  indictable? 

If  the  commissioners  are  resisted  or  obstructed  in  the  exercise  of 
their  office,  that  is  an  indictable  offence,  but  no  nuisance:  if  the 
public  earth  is  taken  away,  that  is  a  trespass;  but  to  make  out  a 
case  of  nuisance  it  must  amount  to  an  obstruction  of  the  street, 
something  that  renders  it  less  convenient  to  the  public  generally. 

Verdict  not  guilty. 


THE  STATE  vs.  WILLIAM  TURNEK. 

■"  Exporting  "  a  slave  means  carrying  out  for  the  purpose  of  sale. 

The  act  entitles  the  slave  to  his  freedom,  but  this  must  be  judicially  decided, 
and.  cannot  be  tried  collaterally. 

After  a  diecree  of  freedom,  and  pending  an  appeal,  the  slave  is  not  a  compe- 
tent witness. 

The  defendant  was  indicted  for  exporting  a  slave;  Daniel  Webb. 
The  status  of  the  negro  boy  was  proved,  and  the  fact  that  Turner, 
his  master,  took  him  out  of  the  State  by  night,  and  confined  him  in 
a.  private  jail,  at  Salisbury,  from  which  he  escaped.  Suit  was  in- 
stituted for  his  freedom,  founded  on  these  facts;  and  a  decree  of 
freedom  entered,  from  which  the  master  took  an  appeal,. which  was 
still  pending. 

The  negro  boy  was  called  as  a  witness  and  objected  to. 

Mr.  Houston. —  His  freedom  is  not  yet  established.  The  appeal 
is  still  pending. 

Attorney  General. —  The  freedom  of  the  boy  is  a  consequence  of 
the  act  of  exportation,  not  of  the  judgment  of  the  court.  It  requires 
no  judgment  to  make  him  free.  From  the  moment  it  is  proved  in 
this  case  that  Daniel  Webb  was  carried  over  the  line,  this  court 
will  regard  him  as  a  free  man.  Xo  security  has  been  given  on  the 
appeal.     {Digest,  154.) 
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By  the  Court. —  The  right  of  appeal,  if  under  the  act  of  1797, 
(Digest,  409,)  is  without  any  restriction  requiring  security  for  costs; 
and  indeed  there  was  not,  under  that  act  any  propriety  in  requiring 
security  for  costs,  for  the  master  was  liable  at  all  events  to  the  costs; 
and  if  the  appeal  is  regulated  by  the  Constitution,  {art.  6,  §  19,)  the 
qualification  imposed  on  the  effect  of  an  appeal  without  security,  has 
reference  only  to  the  further  proceeding  upon  the  judgment  of  the 
court  below;  and  not  to  the  effect  of  the  judgment  appealed  from. 

A  judgment  lawfully  appealed  from,  is  for  the  time  removed;  its 
force  suspended;  the  consequences  flowing  from  it  for  the  time 
avoided. 

The  effect  of  this  judgment,  therefore,  in  establishing  Webb's 
freedom  cannot  be,  at  present,  to  make  him  a  witness.  And  that 
freedom  must  be  established  by  a  judgment — an  existing  valid  judg- 
ment on  that  question.  For  though  the  freedom  when  established, 
relates  to  the  time  of  the  act  which  entitled  him  to  his  freedom,  we 
do  not  agree  with  the  argument  that  this  fact  can  be  ascertained 
collaterally. 

The  witness  was  rejected. 

The  Chief  Justice  charged  as  follows: — The  indictment  is  for  ex- 
porting a  slave.  Export  means  to  send  or  carry  out  of  the  State, 
for  the  purpose  of  sale,  trade  or  disposition.     (Digest,  153,  §  9.) 

The  State  must  prove  that  Dan  was  a  slave;  that  he  was  exported 
by  the  defendant  to  Maryland,  to  be  left  there,  sold  or  disposed  of 
as  a  slave. 

The  true  meaning  of  the  term  "  export "  in  this  connection,  is  the 
taking  or  carrying  out  as  an  article  of  trade  or  merchandize.  It  is 
a  mercantile  term. 

If  a  man  carry  his  slave  as  a  body  servant,  for  his  own  use,  and 
bring  him  back,  it  is  not  exporting. 

Verdict  guilty. 


THE  STATE  vs.  WILLIAM  CORNISH. 

Admissibility  of  dying  declarations. 

The  prisoner  was  indicted  and  tried  in  Kent  county,  at  the  Oc- 
tober term,  1853,  for  the  murder  of  William  Saulsbury. 
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The  case  as  opened  for  the  prosecution  was,  that  William  Sauls- 
bury  was  in  the  prisoner's  house,  lying  on  the  bed  asleep,  when  the 
prisoner  assaulted  him  with  a  spade,  struck  him  on  the  head  and  in- 
flicted a  wound  of  which  Saulsbury  died  in  about  eight  days.  The 
State  relied  on  the  fact  that  the  assault  was  made  on  a  sleeping  man, 
with  a  deadly  weapon,  and  on  the  prisoner's  declaration  that  "he 
did  not  care  a  damn  if  he  had  killed  him,'*  to  show  that  it  was  a  case 
of  murder  by  express  malice.  To  let  in  dying  declarations,  the  State 
proved  that  the  wound  had  penetrated  the  skull,  and  that  the  per- 
son who  washed  it  removed  a  small  part  of  the  brain;  that  the  de- 
ceased said  "  he  had  got  his  furlough — he  should  die,  and  then  they 
would  hang  the  poor  old  man,  which  would  do  him  no  good." 

Mr.  Smithers  objected  to  any  declarations  as  dying  declarations, 
unless  the  court  was  first  convinced  that  the  deceased  believed  him- 
self to  be  in  a  dying  condition.  He  lived  a  week  after  this  remark, 
and  wanted  liquor;  and  tried  to  get  it,  though  he  knew  it  would 
make  his  recovery  more  doubtful.     (Phill.  Ev.,  200;  Rit^.  Cr.,  752.) 

The  Attorney  General  insisted  that  the  declarations  in  this  ease 
were  admissible  as  dying  declarations,  on  the  state  of  facts  proved; 
and  that  the  court  would  not  now  stop  to  hear  testimony  in  behalf 
of  the  defendant,  as  to  the  condition  of  the  deceased  or  his  own 
opinion  of  his  condition. 

Mr.  Smithers  insisted  on  his  right  now  to  offer  evidence  that  the 
deceased  was  up  and  about,  and  insisted  on  having  liquor,  to  show 
that  the  deceased  was  not  under  any  apprehension  of  death. 

A  majority  of  the  court  thought  this  course  not  proper,  and  that 
if  the  State  established  a  case  of  declarations  made  under  the  ap- 
prehension of  death,  the  declarations  were  admissible. 

Judge  Harrington  dissented. 

He  said  it  was  a  question  of  the  competency  of  evidence — of  its 
admissibility — a  question  to  be  tried  by  the  court.  There  was  at 
one  time  some  doubt  whether  the  court  or  jury  should  judge  of  the 
deceased's  consciousness  of  his  dying  state,  upon  which  the  admis- 
sion of  his  declarations  depends;  but  it  is  now  well  settled  that  the 
court  must  decide  this  as  a  preliminary  question.  WoodcocVs  case^ 
in  which  it  was  ruled  otherwise,  has  been  over-ruled  by  a  series  of 
cases,  and  it  is  now  settled  that  as  the  declarations  are  not  to  be 
heard  by  the  jurv%  until  it  is  established  that  they  were  made  by  the 
deceased  under  a  full  sense  of  his  dying  condition;  this  state  of  con- 
sciousness must  be  established  before  the  declarations  are  admitted. 
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If  it  may  be  proved,  it  may  also  be  disproved.  The  court  cannot 
determine  a  question  without  hearing  the  evidence  on  both  sides; 
if  any  be  offered.  If  the  State  may  prove  that  Saulsbury  said  he 
had  his  furlough,  the  defendant  may  disprove  it  if  he  can,  or  may 
prove  any  state  of  facts  which  will  show  to  the  court  that  he  was 
not  under  the  immediate  apprehension  of  death.  It  may  be  incon- 
venient to  try  such  collateral  questions,  but  they  must  be  tried 
and  determined  to  make  the  declarations  evidence  as  dying  declara- 
tions. The  same  necessity  exists  in  every  case  where  the  compe- 
tency, or  admissibility  of  evidence  depends  upon  preliminary  facts; 
confessions;  proof  of  old  title  papers  dependent  on  custody;  want 
of  religious  belief;  and  of  capacity;  are  all  examples  where  evidence 
must  first  be  heard  by  the  court  to  determine  the  admissibility  of 
other  evidence.  In  Townsend's  case,  where  it  was  proved  that  a 
witness  had  professed  such  infidel  principles  as  would  disqualify  him 
to  be  sworn,  the  court  said  he  might  call  witnesses  to  sustain  him- 
self. In  many  cases  of  confession,  the  prisoner  is  allowed  to  prove 
threats  or  promises  to  exclude  the  confession;  so  where  the  rejection 
of  negro  testimony  depends  on  the  presence  of  a  white  person,  the 
court  will  stop  to  hear  that  proof.  And  if  a  deed  was  offered  in 
evidence,  without  proof  of  execution,  depending  on  its  age,  and  upon 
its  coming  from  the  proper  custody,  he  thought  it  would  be  proper 
for  the  other  side  to  contradict  this  by  proof  that  it  came  from 
another  custody.  He  concluded  that  the  defence  had  the  right  now 
to  show  that  these  declarations  were  not  made  under  a  sense  of  ap- 
proaching death. 

The  declarations  were  admitted. 

The  case  for  the  defence  was,  that  the  prisoner  was  a  peaceful 
man,  living  with  his  family,  a  wife  and  two  daughters,  one  grown 
up  to  woman's  estate,  the  other  about  ten  years  old.  The  deceased 
came  to  his  house  again  and  again,  for  the  purpose  of  debauching 
hifi  daughter.  That  though  ordered  from  the  house  again  and  again, 
he  persisted  in  coming,  encouraged  by  the  females,  and  in  defiance 
of  the  husband  -and  father,  whose  authority  he  set  at  defiance,  and 
whose  life  he  threatened,  and  carried  a  deadly  weapon  to  exe- 
cute his  threat.  That  the  deceased  drove  the  prisoner  from  his  own 
house,  with  threats  that  he  would  cut  his  throat  from  ear  to  ear. 
That  on  the  occasion  of  this  conflict,  the  prisoner  came  home  in 
company  with  his  son  and  found  Saulsbuiy  on  the  bed  with  his 
daughter;  that  he  ordered  him  to  get  up  and  go  away;  and  as  he 
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was  getting  up,  the  prisoner  seized  the  shovel  and  struck  him  one 
blow  on  the  head.  The  defence  therefore  was,  that  the  homicide 
was  excusable. 

Verdict  guilty  of  murder  of  the  second  degree. 


THE  STATE  vs.  PHILIP  REDDEN,    (Negro.) 

The  indictment  was  for  selling  liquor  contrary  to  law. 

The  proof  was  that  the  defendant  had  liquor  at  a  vendue,  locked 
up  in  a  chest;  that  two  persons  went  to  his  wagon,  asked  him  for 
liquor  and  got  it;  that  they  afterwards  came  and  got  more,  and  that 
one  of  them  gave  him  some  money. 

The  defence  denied  that  there  was  any  sale  of  the  liquor. 

The  Court  said  the  law  prohibited  the  sale  of  any  kind  of 
spirituous  liquor  by  the  small;  or  of  any  mixed  liquor  whatever. 
The  law  pointed  at  the  fact,  and  did  not  regard  the  mode  or  manner 
of  sale.  No  device  of  striped  pig,  or  other  contrivance  which  in- 
genuity has  resorted  to  in  order  to  circumvent  the  law  will  avail,  if 
the  main  fact  be  proved;  if  in  fact  the  transaction  amount  to  a  pur- 
chase and  sale  of  liquor.  In  Kent  county  an  ingenious  but  worthless 
woman  set  up  a  stall  to  give  away  liquor,  and  sell  segars  at  a 
price  which  would  compensate  for  the  liquor;  in  that  case  it  was  left 
to  the  jury  to  say  whether  it  was  in  the  contemplation  of  the  parties 
by  the  purchase  of  segars  to  pay  for  the  liquor;  and  the  jury  con- 
victed the  defendant  of  a  violation  of  this  law. 

Nevertheless  there  must  be  a  sale.  The  law  does  not  prohibit  a 
a  gift  of  liquor,  and  the  jury  must  be  satisfied  by  the  evidence  that 
in  this  case  the  money  given  to  the  defendant  by  Parker,  was  in 
compensation  or  pay  for  liquor  which  be  and  Jackson  drank.  If 
the  proof  fail  on  this  subject,  the  verdict  should  be  not  guilty; 
if  the  money  was  given  and  accepted  in  the  whole  or  part  for  this 
liquor,  the  covering  the  matter  up  by  any  device  will  not  avail,  and 
the  defendant  ought  to  be  convicted. 


THE  STATE  vs.  JAMES  BROWN. 

The  defendant  was  indicted  for  an  assault  and  battery  and  false 
imprisonment. 

VOL.  v.  64 
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He  was  indicted  with  Hugh  Laflerty  and  William  Thome,  in 
two  indictments.  Thome  was  dead;  and  the  court  permitted  the 
remaining  defendants  to  sever.  Both  cases  against  this  defendant 
were  tried  together. 

Isaac  Nathans,  (negro.) — Last  February,  between  10  and  11 
o'clock  at  night,  on  a  Saturday  night,  some  one  rapped  at  my  door, 
in  Wilmington.  I  had  gone  to  bed.  I  thought  it  was  some  of  the 
boys  plagueing  me,  and  I  said  not  so  fast.  They  then  broke  the  hasp 
of  the  door,  arrested  me  and  the  other  men,  and  took  us  to  the  town 
hall,  where  I  remained  all  night.  There  were  three  of  them;  James 
Brown  was  one  of  them.  I  was  taken  before  the  Mayor  next  morn- 
ing and  discharged.  Brown  told  the  Mayor  I  drew  an  axe  on  him. 
I  did  not.  They  made  no  charge  against  me;  showed  no  warrant; 
did  not  say  they  were  officers.  My  door  was  locked;  they  broke  it 
open.  I  have  a  family;  a  wife  and  children.  I  have  had  fifty-one 
children,  by  three  wives;  fourteen  by  the  first,  fifteen  by  the  second, 
and  twenty-one  by  the  third,  all  born  alive. 

Mr.  Gilpin  for  the  defence. —  The  defendant  is  a  man  of  good 
character;  a  night  watchman  of  the  city,  and  a  very  faithful 
officer;  his  beat  is  in  the  Fifth  Ward,  where  I  reside,  and  I  appear 
for  him  only  to  see  that  he  is  protected  in  the  proper  discharge  of 
his  duty,  and  no  further.  The  watchmen  are  pldced  by  the  ordi- 
nances of  the  city  in  the  place  of  constables,  having  power  to  ar- 
rest; and  being  obliged  also  to  arrest  in  many  cases,  promptly, 
without  warrant;  and  to  suppress  riots  and  disturbances  of  the  peace. 
In  the  discharge  of  this  duty,  the  defendant  on  that  occasion  ar- 
rested one  Elijah  Loper,  a  notorious  thief,  having  on  his  person  a 
bundle  containing  chickens,  articles  of  female  apparel,  and  other 
things.  Loper  got  away  and  fled,  as  the  watchman  was  informed, 
to  this  house.  The  defendant  went  there  with  other  watchmen  and 
rapped;  the  door  was  opened;  they  entered;  some  one  escaped  by 
the  roof,  and  they  arrested  three  negroes,  and  took  them  to  the 
haU. 

In  the  two  cases  against  James  Brown,  the  jury  convicted  him  in 
one  case,  and  acquitted  him  in  the  other. 

Judge  Harrington,  in  pronouncing  sentence,  said  the  court  would 
have  due  regard  to  the  public  policy  of  sustaining  police  officers 
in  the  faithful  discharge  of  their  duty,  while  they  would  always  pro- 
tect the  citizen,  of  whatever  Ciist  or  color,  from  oppression  and  abuse 
of  official  authority.     Peace  officers  were  often  called  on  at  the  mo- 
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ment  to  decide  as  to  the  true  line  of  conduct;  and  a  mistake  of  pow- 
er, or  of  propriety,  should  not  be  visited  too  severely,  if  there  was 
an  absence  of  malicious  or  reckless  purpose.  A  peace  officer,  such 
as  a  constable  or  sheriff,  has  the  right  to  arrest,  even  without  war- 
rant, a  person  concerned  in  a  breach  of  the  peace,  or  other  crime; 
or  when  he  has  reasonable  ground  to  suspect  the  party  of  such  of- 
fence. Whether  such  power  is  conferred  on  city  watchmen  who  are 
not  constables,  depends  upon  the  extent  and  force  of  the  city  ordi- 
nances, which  were  not  before  the  court;  but  with  or  without  an  or- 
dinance, the  defendant  had  no  right,  on  the  facts  proved,  to  arrest 
and  imprison  Isaac  Nathans.  Still  it  appeared  to  the  court  that 
there  was  nothing  of  intentional  wrong,  or  of  malice,  on  the  part  of 
the  defendant.  He  had  arrested  a  notorious  felon,  who  had  escaped 
from  his  custody,  and  taken  refuge,  as  he  was  informed,  in  the  house 
of  Nathans.  It  was  with  the  purpose  of  re-arresting  the  fugitive 
that  the  watchmen  entered  this  house,  and  went  beyond  their  au- 
thority in  arresting  a  man  against  whom  there  was  no  charge. 

The  court  fined  him  $10  and  costs. 


THE  STATE  vs.  THOMAS  JOHNSON,  (Free  Negro.) 
Confessions  —  admissibility  of  parol  proof  of. 

The  defendant  was  tried  at  the  Sussex  spring  sessions,  1853,  for 
breaking  and  entering  a  store  house  and  stealing  certain  goods 
therefrom. 

A  confession  of  the  prisoner,  made  before  the  magistrate,  was 
offered  in  evidence  and  objected  to,  unless  the  State  first  proved  that 
it  was  not  reduced  to  writing. 

The  Court  said,  that  it  was  the  magistrate's  duty  in  the  case  to 
reduce  the  prisoner's  confession  to  writing  and  read  it  to  him,  and 
offer  it  for  his  signature.  (Code,  2038.)  That  the  court  would  pre- 
sume this  to  have  been  done;  (3  Harr.  Rep.,  554;)  but  this  would 
not  of  itself  exclude  parol  evidence  of  the  confession.  It  was  the 
recognition  of  the  written  statement  by  the  prisoner's  signature, 
which  made  it  better  evidence  than  parol  proof,  and  this  was  a  fact 
not  to  be  presumed,  but  to  be  proved,  in  order  to  exclude  the  parol 
evidence.  Evidence  admitted. 
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THE  STATE  vs.  PETER  BUCKLEY. 
Disord'crly  house  —  definition. 

Indicted  for  keeping  a  disorderly  house. 

Chief  Justice  Booth  defined  the  oflEencc  of  keeping  a  disorderly 
house  as  consisting  not  merely  in  the  sale  of  liquor,  whether  lawfully 
or  unlawfully;  l)ut  in  the  improper  government  and  control  of  the 
house,  and  the  consequent  results  of  public  injury  to  the  neighbor- 
hood. Every  man  is  responsible  for  the  good  government  of  his 
house  or  store,  so  far  as  the  public  is  concerned;  and  the  footway 
or  pavement  before  a  man's  store  may,  by  his  permission  and  en- 
couragement, be  so  used  in  connection  with  his  house  as  to  become 
for  this  purpose  a  part  of  his  house,  which  he  is  required  to  exercise 
a  proper  control  and  restraint  over.  If  a  man  keeping  a  store  and 
selling  liquor,  whether  lawfully  or  unlawfulh',  permit  persons  to  col- 
lect there  in  crowds,  who  under  the  influence  of  liquor  there  obtain- 
ed, are  noisy  and  riotous,  and  by  their  cursing  and  swearing,  or  other 
misbehavior,  disturb  the  neighborhood  generally,  and  to  the  gen- 
eral annoyance  of  the  people  there  residing  or  being,  he  is  guilty 
of  keeping  a  disorderly  house,  and  indictable  for  maintaining  a 
nuisance. 


THE  STATE  vs.  JAMES  W.  BEAVER. 
Proof  of  intent  to  kill. 

Indicted  for  an  assault,  with  intent  to  kill  William  B.  Crammer. 

The  prisoner's  counsel  denied  that  the  test  proposed  by  the  State, 
whether  the  assault  was  with  intent  to  commit  murder,  namely, 
whether  if  the  person  wounded  had  died,  it  would  have  been  murder, 
was  a  correct  test.  Malice  was  an  inference  of  law;  intent  was  an 
inference  of  fact,  from  other  facts  proved.  He  cited  3  Harr.  Rep., 
371,  The  State  vs.  Negro  Bill  Johnson. 

There  was  in  point  of  fact  no  intent  even  to  assault  Crammer. 
The  dispute  was  not  with  him;  and  the  purpose,  whatever  it  was, 
was  not  to  shoot  him;  but  to  shoot  another.  If  malice  was  the  ques- 
tion, that  would  be  inferred  by  law  from  the  illegal  act;  but  the  in- 
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tent  was  a  fact  charged  in  the  indictment,  and  charged  to  be  an  intent 
to  kill  WiUiam  Crammer.  There  was  no  proof  of  any  such  intent. 
The  threat  was  that  he  would  shoot  the  person  who  dared  to  throw 
off  his  fasts,  and  thus  put  him  adrift  in  the  ice,  with  a  disabled  ves- 
sel. An  aggravated  assault  and  battery  may  be  punished  in  the 
discretion  of  the  court  by  fine  and  imprisonment;  but  an  assault 
with  intent  to  murder  is  a  much  more  aggravated  offence,  implying 
deliberation  and  malice,  and  which  the  law  intends  to  punish  as 
such.  The  intent  is  the  gravamen  of  the  complaint;  and  without 
such  intent  being  proved,  the  indictment  cannot  be  sustained. 

The  case  was  argued  by  Mr.  Gordon,  for  the  State,  and  Mr.  J. 
A.  Bayard  and  T.  F.  Bayard,  for  the  defence.  The  defence  in- 
sisted that  as  it  must  be  alledged  and  was  alledged,  that  the  assault 
was  on  William  B.  Crammer,  with  intent  to  kill  him,  such  an  intent 
must  be  proved;  though  on  a  question  of  malice,  in  case  of  murder 
it  would  not  be  necessary  to  prove  that  the  man  murdered  was  the 
one  intended  tc  be  injured.  The  point  of  discussion  was,  whether 
intent  was  an  inference  of  law;  like  malice  was;  or  a  fact  to  be 
proved  in  itself,  though  by  inference  from  other  facts.  On  this 
question,  the  defence  cited  3  Ilarr.  Bep.,  371;  Whar.  Amer.  Crim. 
Law,  467.  They  cited  the  case  of  a  man  shooting  his  own  second 
in  a  duel  accidentally;  if  he  killed  him  it  would  be  murder,  for 
the  law  would  imply  malice  from  the  illegal  act;  but  the  principal 
could  not  be  convicted  of  an  assault  on  his  owti  second,  with  intent 
to  kill  him.  So  of  a  party  indicted  for  an  assault,  with  intent  to 
commit  a  rape,  if  violence  were  done  to  a  person  who  interfered  to 
prevent  it,  and  such  violence  resulted  in  death,  it  would  be  murder, 
but  how  in  such  case  could  it  be  said  the  assault  on  such  person  was 
with  intent  to  commit  a  rape? 

The  State  contra  referred  to,  but  did  not  produce,  3  Crown  Cases, 
60;  J  ebb's  Bep. 

On  the  question  the  Court  divided,  and  Judge  Harrington 
charged  the  jury  that  intent  was  not  to  be  implied,  as  malice  might 
be,  solely  from  the  unlawful  act;  but  as  the  intent  to  kill  Crammer 
was  a  fact  charged  in  the  indictment,  and  an  essential  ingredient  in 
the  offence,  it  must  be  proved  as  a  fact,  so  far  as  intent  can  be 
proved;  which  must  be  by  the  proof  of  other  facts, — ^the  charac- 
ter of  the  assault;  the  weapon  used;  the  danger  of  producing  death; 
and  the  means  used  to  produce  or  avoid  death.  The  jury  was  told, 
therefore,  that  if  on  the  facts  they  were  satisfied  the  prisoner  as- 
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saulted  Crammer  intending  to  kill  him,  they  ought  to  convict  him  of 
that  aggravated  offence;  but  if  they  were  not  satisfied  on  the  proof 
that  he  intended  to  kill,  they  ought  to  acquit  him  of  the  felony,  and 
find  him  guilty  of  the  assault  only,  which  was  merely  a  misdemeanor. 
The  jury  rendered  a  verdict  of  guilty,  with  intent  to  kill. 


THE  STATE  vs.  NEAL  McGONIGAL. 
Drunkenness  as  a  defence. 

Indicted  for  larceny. 

The  defence  was,  that  the  prisoner  was  so  drunk  as  to  render  him 
irresponsible. 

Judge  Wootten  charged  the  jury,  that  drunkenness  was  no  ex- 
cuse or  palliation  for  a  crime;  but  drunkenness  long  continued  pro- 
duces the  disease  of  mania  a  potu,  which  deprives  the  party  of  reason, 
and  incapacitates  him  from  distinguishing  between  right  and  wrong. 
In  this  stage  it  becomes  a  kind  of  insanity.  The  jury  would  have  to 
distinguish  between  the  mere  phrenzy  of  drunkenness,  and  the  fixed 
insanity  produced  by  continued  dissipation.  If  the  prisoner  was  in 
the  latter  condition,  he  could  not  be  held  responsible,  otherwise  he 
ought  to  be  convicted.  Verdict  not  guilty. 


THE  STATE  vs.  EDWARD  R.  LAYMAN. 

Indicted  for  keeping  a  gambling  house. 

The  defendant  kept  an  oyster  house,  and  allowed  persons  to  play 
cards  there  for  money.  He  often  was  present,  but  had  no  direct 
interest  in  the  sums  staked,  nor  took  any  part  in  the  playing.  The 
parties  were  generally  quiet  and  orderly. 

Mr.  Bayard,  for  the  defendant,  contended  that  it  was  not  unlaw- 
ful to  play  cards  at  a  private  house,  in  a  peaceable  and  quiet  way, 
as  the  statute  only  prohibits  it  in  case  of  tavern  keepers.  That 
neither  by  statute  nor  by  common  law,  was  the  defendant  guilty  of 
any  punishable  offence;  as  the  house  was  not  a  nuisance;  did  not 
disturb  or  corrupt  the  neighborhood;  and  the  defendant  derived  no 
profit  from  the  gaming. 


The  State  vs.  Layman.  511 

Mr.  Johnson,  for  the  State,  replied,  that  it  was  not  the  ease  of  a 
private  person  allowing  his  neighbors  and  friends  to  amuse  them- 
selves in  his  house,  with  a  quiet  game  of  cards;  but  that  it  was  the 
case  of  a  house  kept  open  for  the  public,  with  inducements  held  out 
to  bring  them  together;  the  gambling  being  one  of  those  induce- 
ments, and  the  compensation  to  the  keeper  of  the  house  being  the 
increased  sale  of  his  oysters,  and  patronage  of  his  house.  That  such 
A  house  was  a  nuisance  at  common  law,  its  tendency  being  to  corrupt 
the  neighborhood. 

Judge  IIaurington  charged  the  jury  that  the  keeping  of  a 
common  gaming  house  was  a  nuisance  at  common  law,  and  as  such 
indictable  under  section  2860,  of  the  Code.  The  offence  was  the 
causing  and  procuring  many  persons  to  resort  to  such  a  house,  for 
the  purpose  of  gaming,  and  for  the  defendant's  profit,  either  directly 
upon  the  game  itself,  or  the  incidental  sale  of  oysters  or  other  things. 
Such  a  house  is  an  encouragement  to  idleness,  cheating  and  other 
corrupt  practices;  tends  to  produce  public  disorder  by  congregating 
many  people;  and  to  draw  the  young  and  unwary  from  the  paths  of 
virtue.  A  disorderly  house  is  a  nuisance,  if  the  persons  there  as- 
sembled annoy  the  neighborhood  by  loud  noises,  cursing  or  swear- 
ing; a  gaming  house  is  also  a  nuisance  if  it  hold  out  inducements 
and  attractions  to  bring  together  persons  in  such  numbers,  or  so 
often,  as  to  make  it  injurious  to  the  public,  and  dangerous  to  the 
neighborhood,  by  drawing  the  sober  and  industrious  into  habits  of 
idleness  and  vice,  and  corrupting  the  young  and  unwary.  One  of 
the  witnesses  in  this  case,  who  stood  over  the  gaming  table,  was  a 
youth  of  tender  years,  and  to  such  persons  the  example  and  influ- 
ence of  such  a  house,  if  they  were  generally  brought  within  its  de- 
moralizing influence,  would  he  far  worse  than  would  be  the  mere 
disturbance  of  a  neighborhood,  by  any  amount  of  noise  or  unsea- 
sonable mirth.  Yet  that  was  a  nuisance;  and  so  was  such  a  gam- 
bling house  though  kept  by  a  private  person.  But  it  must  be  of 
such  a  general  or  common  character  as  thus  to  amount  to  a  nuisance, 
or  it  is  not  an  indictable  offence;  for  a  private  person  may  allow 
gaming  in  his  house,  without  being  guilty  of  a  nuisance.  Tavern 
keepers  and  keepers  of  ale  houses  or  victualling  houses,  are  under  a 
more  stringent  rule  by  the  provisions  of  section  930  of  the  Code, 
which  makes  it  an  indictable  offence  for  such  persons  to  suffer  a7iy 
game  to  be  played  in  or  about  the  house,  upon  which  any  thing  is 
betted.     But  the  defendant  was  not  indicted  as  a  keeper  of  a  victu- 
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ailing  house,  and  could  only  be  convicted  as  the  keeper  of  such  a 
private  house,  as  amounted  to  a  common  gaming  house  and  a  pub- 
lic nuisance. 

The  defendant  was  acquitted. 


THE  STATE  vs.  JOHN  WINDSOR. 

If  a  person  commit  a  homicide,  though  affected  by  insane  delusion  on  sub- 
jects with  which  the  act  is  connected,  he  is  criminally  responsible,  if  he 
were  capable  of  the  perception  or  consciousness  of  right  and  wrong,  as  ap- 
plied to  the  act;  and  had  the  ability,  through  that  consciousness,  to  choose 
by  an  effort  of  the  will,  whether  he  would  do  the  deed. 

The  opinions  of  medical  men  are  evidence  on  a  question  of  insanity. 

Such  opinions  may  be  stated'  even  on  the  facts  proved,  though  the  physician 
may  not  have  seen  the  patient. 

The  existence  of  previous  cases  of  insanity  in  the  prisoner's  family  may  be 
given  in  evidence  on  a  question  of  criminal  capacity;  and  reputation  in  the 
family  of  such  cases  may  be  proved,  on  the  principle  of  births,  deaths,  gen- 
ealogies, &c. 

The  Court  will  not  change  the  venue  in  a  criminal  case,  without  proof  of 
facts  satisfying  them  that  an  impartial  trial  cannot  be  had  in  the  county. 

The  prisoner  was  tried  in  June  1851,  for  the  murder  of  his  wife. 
He  was  an  aged  man  of  position  and  property,  in  Sussex  county,, 
shrewd  and  successful  in  business,  of  general  good  character  and 
peaceful  conduct;  but  the  subject  of  melancholy  habits  and  hypo- 
condriac  affections;  of  superstitious  fears  and  vague  apprehensions; 
probably,  of  fixed  delusions  on  certain  subjects.  He  was  affection- 
ate, and,  in  general,  kind  to  his  wife,  who  was  much  younger  than 
he,  and  parentally  fond  of  her  children;  except  when  under  the  in- 
fluence of  these  delusions,  which  induced  a  belief  of  her  infidelity,. 
and  of  her  practising  spells  upon  him,  in  conjunction  with  others,  to 
take  his  life.  During  these  paroxisms  of  jealousy,  suspicion  and 
fear,  he  exhibited  great  violence  of  temper:  and,  in  one  of  them, 
deliberately  shot  his  wife  with  a  pistol. 

The  defence  was  insanity;  and  he  was  ably  defended  by  Messrs. 
Robinson,  Bayard,  Houston  and  David  Paul  Brown.  Mr.  Cullen 
aided  the  Attorney  General  in  the  prosecution.  The  trial  occupied 
eight  days.  From  the  prisoner's  respectable  condition  and  con- 
nexions, the  character  of  the  crime  and  other  circumstances,  it  ex- 
cited as  much  interest  as  any  case  ever  tried  in  this  county. 

A  motion  was  made  to  quash  the  array  of  jurors  for  defect  of 
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summons;  and  also  to  change  the  venue,  founded  on  affidavits  of 
counsel,  that  from  extensive  inquiry  and  conversation,  they  were 
satisfied  there  was  such  a  deep  and  wide  spread  excitement  through 
the  community  on  the  subject  of  this  outrage,  as  to  amount  to  a 
settled  prejudiced  sentiment  against  the  prisoner,  and  that  they  were 
fully  of  opinion  that  he  could  not,  on  the  defence  of  insanity  on  one 
subject,  have  a  fair  and  impartial  trial  in  Sussex  county.  The 
affidavits,  also,  stated  that,  chiefly,  as  they  believed,  because  of  this 
prejudice,  they  could  not  procure  other  persons  to  make  affidavit  to 
this  effect,  though  such  persons  admitted  in  conversation  that  such 
was  their  belief. 

Hie  Court  directed  the  prisoner  to  be  arraigned  before  hearing 
these  motions,  and  he  pleaded  "  710^  guilty." 

A  rule  was  then  laid  to  show  cause  why  a  suggestion  should  not 
be  entered  on  the  record,  changing  the  venue  to  Kent  county;  and, 
after  full  argument,  this  rule  was  discharged,  on  the  ground  that 
the  affidavits  were  of  opinions  merely  and  did  not  state  any  facts, 
nor  were  such  other  facts  otherwise  proved,  upon  which  the  court 
could  determine  that  an  impartial  trial  could  not  be  had  in  this 
county.    They  referred  to  State  vs.  Burris,  4  Harr.  Rep.,  582. 

On  the  other  motion,  the  court  quashed  the  array,  on  the  ground 
that  the  jurors  attending  the  Court  of  General  Sessions,  which  the 
law  makes  a  part  of  the  jury  of  this  court,  had  not  been  summoned 
to  attend  this  court;  but  they  affirmed  their  power  under  the  act  of 
1849,  to  order  the  drawing  and  summoning  jurors  forthwith;  but 
would  always  exercise  such  discretion  in  reference  to  the  case  in 
hand,  and  in  a  capital  case,  where  the  prisoner  is  entitled  to  a  copy 
of  the  panel  and  time  to  prepare  for  his  challenges,  they  would  take 
care  to  allow  proper  time  for  such  purpose. 

They  ordered  a  new  jury  to  be  drawn  and  summoned  for  Wednes- 
day, the  25th  instant. 

On  that  day  the  prisoner  was  brought  to  the  bar  and  put  upon 
his  trial. 

The  Attorney  General  asked  the  court  to  say  to  the  jurors  gene- 
rally, if  they  had  conscientious  scruples  in  regard  to  sitting  in  a 
capital  case,  they  ought  to  make  it  known ;  and  the  court  said  so. 

The  prisoner's  counsel  asked  to  swear  each  juror  on  the  voire 
dire,  that  he  might  be  asked  if  he  had  formed  and  expressed,  or 
formed  an  opinion  in  the  case. 

Mr.  Cullen  objected,  that  it  was  not  proper  for  a  juror  to  dis- 
VOL.  V.  65 
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qualify  himself.     He  cited  to  show  this,  6  Com.  Law  Rep.,  576;  1 
Ch.  Cr.  L.,  371,  542. 

The  Court  said  the  practice  in  this  State  was  settled  by  repeated 
decisions,  contrary  to  the  English  practice,  that  a  juror  might  be 
asked  on  the  voire  dire  if  he  had  formed  and  expressed,  or  even 
formed  an  opinion  of  the  guilt  or  innocence  of  the  prisoner;  and 
they  saw  no  reason  why  he  should  not  equally  be  asked,  upon  his 
oath  as  to  his  conscientious  scruples.  If  the  juror  have  formed  and 
expressed  an  opinion  as  to  the  prisoner's  guilt,  it  has  been  held  a 
cause  of  challenge;  but  it  ought  to  be  the  unqualified  expression  of 
an  opinion  on  the  point  of  guilt,  and  not  a  general  impression 
merely.  If  the  juror  have  merely  formed  an  opinion,  he  may  be  ex- 
amined as  to  the  bias  which  such  opinion  has  made  on  his  mind,  and 
if  he  be  not  sensible  of  any  prejudice  which  would  be  likely  to  influ- 
ence his  judgment,  he  must  be  sworn  in  chief. 

A  jury  was  obtained  after  sixty-four  challenges  allowed  for  cause, 
and  fifteen  peremptory. 

A  great  many  witnesses  were  examined  to  prove  the  existence 
and  force  of  insane  delusions  throughout  the  prisoner's  life;  derived, 
perhaps,  by  inheritance.  A  great  many  acts  were  proved,  from 
which  insanity  might  be  inferred;  and  the  positive  opinions  of  ex- 
pert physicians,  founded  on  this  proof,  and  on  personal  examination 
of  the  prisoner,  were  added. 

The  State,  on  the  other  hand,  relied  on  the  general  good  sense 
and  shrewdness  in  business  which  the  prisoner  was  known  to  pos- 
sess, and  through  which  he  had  acquired  considerable  property;  on 
the  general  opinion  of  those  who  knew  him,  including  medical  men, 
with  regard  to  his  sanity;  and  on  many  facts  which  were  supposed 
to  show  deliberation;  design  and  contrivance  in  the  act  of  killing, 
and  malice  as  the  motive.  The  case  is  entirely  too  long  for  a  re- 
port of  the  testimony  in  detail;  but  a  portion  of  the  testimony  will 
show  the  facts  connected  with  the  homicide,  and  present  the  grounds 
of  defence. 

James  Stuart. —  On  Thursday  morning.  May  2,  1850,  about  7 
o'clock,  I  heard  that  Captain  Windsor  had  shot  his  wife.  I  ran 
over  to  his  house  and  saw  him  standing  in  the  yard  with  a  gun  in 
his  hand;  he  was  pointing  it  at  a  man  who  was  passing.  He  said 
where  is  the  d — d  son  of  a  b — h?  I  said  Captain,  what's  the 
matter?  He  said,  I  have  shot  my  wife;  go  up  stairs  and  see  her, 
if  you  choose.     I  went  up  and  saw  her  lying  on  the  floor,  very  pale; 
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a  child  eighteen  months'  old  sitting  by  her  crying.  I  spoke  to  her 
and  she  opened  her  eyes  with  an  expression  of  gladness;  b^ged  me 
to  carry  her  down  stairs,  as  she  should  die  in  a  few  minutes,  and 
said  that  her  husband  had  shot  her.  She  said  she  was  in  the  loom 
weaving  for  him,  and  he  came  into  the  room,  presented  a  pistol  and 
told  her  she  had  but  a  short  time  to  live,  that  he  was  going  to  shoot 
her,  that  she  fled  and  got  where  she  then  was,  and  he  shot  her.  I 
went  down  stairs,  found  the  prisoner  in  his  store;  he  refused  to  let 
me  come  in;  I  pushed  the  door  open  and  found  him  standing  with 
the  gun  in  his  hands;  I  demanded  the  gun  and  he  refused  to  give  it 
up;  I  took  hold  of  it,  to  take  it  away,  when  I  smelt  laudanum,  and 
said  to  him  "  you  old  dog,  you  are  not  satisfied  to  kill  one,  but  have 
been  killing  yourself!"  He  suffered  me  to  take  the  gun  and  asked 
me  not  to  shoot  him.  He  said  he  had  taken  a  half  a  gill  of  lauda- 
num and  would  soon  be  dead;  that  he  had  intended  to  kill  Joseph 
Osborne,  then  his  wife,  and  Alexander  Ellegood  and  Milford  Saun- 
ders, (negro,)  if  they  interfered  with  him.  He  told  me  a  long  story 
of  his  grievances;  mentioned  this  letter;  asked  me  to  correct  the 
spelling  and  grammar,  (without  altering  the  sense,)  and  to  have  it 
published  at  his  expense;  told  me  to  go  to  the  desk  and  get  money 
to  pay  for  the  publication;  he  handed  me  the  key  and  gave  me  also 
a  list  of  judgments.  The  laudanum  soon  began  to  operate  on  him; 
but  before  this  he  told  me  he  did  shoot  her,  and  shot  to  kill.  Be- 
fore she  died  she  sent  for  him  and  he  went  up  to  her.  She  desired 
to  be  lifted  in  her  bed,  and  said  to  him,  "  take  care  of  the  children ; 
you  have  said  they  were  not  yours;  I  have  but  a  few  minutes  to 
live;  before  God  and  on  my  dying  bed  they  are  yours,  and  I  want 
you  to  do  a  father's  part  by  them."  She  called  him  to  look  at  her 
wound,  and  he  began  to  cry,  and  said  he  would  not  have  done  it  for 
a  thousand  worlds,  and  then  left  the  room. 

In  the  course  of  the  day,  the  prisoner  said  he  had  intended  this 
for  some  time;  he  gave  as  the  reason  for  taking  the  laudanum,  that 
he  didn't  mean  to  be  hung;  that  he  would  not  be  made  a  public  ex- 
ample. He  walked  about  violently,  until  he  became  weak,  and  sat 
down,  and  then  fell.  He  asked  me  for  more  laudanum.  I  said  I 
had  a  small  quantity  at  home;  enough  to  fix  him  off.  He  begged 
Dr.  Fisher  for  poison.  Mrs.  Windsor  died  about  3  o'clock  that 
afternoon. 

The  letter  referred  to  is  as  follows : — 

"  I  have  set  down  in  great  distress,  both  in  body  and  mind,  to 
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think  I  married  a  woman  that  I  love,  and  in  four  yreeks  after  I  mar- 
ried her,  she  should  commence  a  criminal  correspondence  with  such 
a  worthless  man  as  Joseph  Osborne,  that  has  a  wife  and  five  chil- 
dren; that  took  the  money  out  of  the  store,  by  little  at  a  time,  and 
gave  it  to  him,  and  I  could  not  leave  the  house,  if  I  only  staid  fif- 
teen or  twenty  minutes,  come  in  I  would  catch  him  in  the  house  or 
just  going  away.  On  the  14th  of  April,  1847,  I  came  to  the  house 
and  found  it  fastened  up.  I  thumped  at  the  door  and  called  quite 
loud;  received  no  answer;  walked  round  to  tother  door;  Osborne 
was  just  stepping  out  at  the  door;  I  walked  in;  found  Nancy  very 
much  confused;  asked  her  how  the  door  come  fast;  she  denied  it;  I 
told  her  she  and  Osborne  was  shut  up  together;  she  denied  it.  On 
the  2d  of  April  I  ordered  him  not  to  come  to  my  house  any  more; 
after  that  she  would  meet  him  out  at  the  stable;  the  old  coopers' 
shop;  behind  the  smoke  house  of  nights  you  might  see  where  they 
stood  and  their  tracks  were  they  met.  I  found  that  I  lost  or  missed 
twelve  dollars  and  sixty  cents  that  she  took  and  gave  him;  I  don't 
know  how  much  more,  and  from  thirty  to  fifty  lbs.  of  pork  at  one 
time,  to  Elligood,  a  family  that  kept  a  watch  for  them  and  carried 
news  to  each  other  privately.  He  had  Milford  Saunders  employed 
to  conjure  for  them  also;  also,  Alexander  Elligood  and  daughter, 
they  furnished  her  with  some  poison  stuff  that  she  would  put  on  my 
clothes  and  head,  that  would  almost  distract  me;  I  had  to  hire  my 
washing  from  home  and  quit  sleeping  with  her  to  keep  from  filling 
my  clothes  full  in  bed.  The  life  she  leads  me,  I  cannot  describe  it. 
Her  children  are  not  mine,  Joseph  Osborne  is  the  father  of  them 
both,  and  she  is  now  with  child  by  him.  *  *  ♦ 

*  *  *  if  she  should  live,  if  it  could  be  so,  I 

think  that  it  would  be  sufficient  proof  of  all  that  I  have  said  con- 
cerning the  life  that  she  and  that  man  has  led  me.  I  believe  there 
is  persons  that  know  of  their  criminal  correspondence,  but  they  keep 
it  from  me;  they  may  come  out  after  I  am  gone,  if  not,  the  two 
children  will  speak  for  themselves,  their  favor  will  be  as  good  proof 
as  those  acquainted  with  him  and  the  family  will  want.  I  don't 
know,  according  to  the  marriage  contract  and  my  will,  whether  my 
estate  will  have  them  to  raise  up  to  seven  years  old;  if  the  law 
should  compel  my  administrator  to  raise  them  two  illegitimate  chil- 
dren to  that  age,  I  wish  him  or  the  county  to  put  them  to  good  mas- 
ters, as  I  disown  them  as  being  children  of  mine.  If  they  were,  it 
would  be  a  great  consolation  to  think  my  labor  and  industry  should 
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go  to  my  offspring.  What  I  have  here  wrote  is  the  truth,  the  Lord 
is  ray  judge,  and  I  wish  it  published  to  the  world,  as  it  may  be  of 
service  to  some  people.  The  Great  Jehovah,  I  hope,  will  pardon 
me  for  what  may  hereafter  take  place.  If  it  should  be  printed,  I 
hope  it  may  be  put  in  good  form  and  correct  bad  spelling. 

JOHN  WINDSOR. 
Wrote  May  1,  1850.     Endorsed,  I  hope  some  friend  of  mine  may 
have  this  made  public.  JOHN  WINDSOR.  ' 

Mr.  Stuart  was  examined  by  Mr.  Bayard. 

My  house  is  one  hundred  and  fifty  yards  from  prisoner's;  the  per- 
son passing  when  I  saw  prisoner  with  the  gun,  was  Alexander  Elli- 
good;  after  he  told  me  he  had  shot  his  wife,  he  went  into  his  store 
and  locked  the  door;  I  then  went  up  stairs,  and  when  I  came  down 
again,  I  demanded  to  be  let  in  to  him;  he  unlocked  the  door,  but 
slightly  opposed  my  entering.  He  was  excited  and  violent  in  his 
manner.  Before  he  shut  himself  up,  Captain  Stewart  came  in,  and 
Windsor  objected  to  his  coming  into  the  store.  He  asked  us  not  to 
confine  him.  We  got  from  him  the  gun,  (a  double  barrelled  one,)  a 
pistol  and  a  long  dirk.  In  about  an  hour  he  fell  from  his  chair, 
from  exhaustion.  Up  to  that  time  he  walked  in  a  hurried  way,  and 
talked  about  Osborne  and  his  wife's  adultery ;  about  her  blowing  hot 
stuff  on  him;  about  his  will  and  the  act  he  had  done;  prayed  for 
forgiveness;  asked  me  to  write  to  John  Windsor  and  tell  him  he  had 
made  him  executor  and  principal  heir,  and  request  him  to  come 
immediately.     He  did  not  try  to  get  away. 

Some  days  before  this,  AVindsor  had  called  on  me  and  told  me  of 
his  wife's  infidelity  with  Osborne;  showed  me  some  tracks  as  the  evi- 
dence of  it.  I  thought  they  were  his  'own  tracks  and  children's. 
He  seemed  to  be  serious.  On  another  occasion,  he  complained  to 
me  that  his  wife  had  thrown  poison  on  his  head,  and  combed  dandruff 
out  to  show  that  it  was  true.     He  said  his  head  was  all  on  fire. 

Re-examined  by  Mr.  Saulsbury. 

His  statement  of  the  matters  I  have  spoken  of  just  after  the  deed, 
though  excited  and  hurried,  was  connected.  It  did  not  strike  me  as 
different  from  what  was  his  usual  conversation,  except  his  excite- 
ment. 

James  Downing. — Was  sent  for  to  go  to  the  prisoner's  soon  after 
he  had  shot  his  wife.  I  found  him  in  the  store  walking  about,  much 
excited,  sweating  freely,  but  in  other  respects  much  as  usual;  he 
held  out  his  hand  to  me  and  said,  "  0 !  Mr.  Downing,  I  have  shot 
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my  wife!"  He  then  said  that  he  had  taken  his  gun  that  morning 
to  shoot  Joe  Osborne,  but  missed  him;  that  Kollins  or  some  one, 
gave  Osborne  notice  by  a  sign;  that  he  returned,  put  away  his  gun, 
took  a  pistol  and  bowie  knife,  intending  to  kill  his  wife  with  the 
bowie  knife;  that  he  went  up  into  the  garret  where  his  wife  was 
weaving  and  said  to  her,  "  Nancy,  you  are  going  to  die,  your  time 
is  short;"  she  said,  "yes,  Captain  Windsor,  we  are  all  to  die,  and 
our  time  is  short."  He  said  he  then  went  down  stairs  and  got  his 
best  pistol,  the  one  that  was  surest  fire,  and  went  up  again  and  said 
to  his  wife,  "  Nancy,  I  have  often  told  you  that  you  would  tremble 
in  my  presence;"  that  she  ran  out  of  the  room  and  halloed  mur- 
der, that  as  she  ran  there  was  a  line  across  the  room,  with  some  bags 
lianging  on  it,  and  as  she  raised  her  arm  to  fend  the  bags  from  her 
head,  he  fired  and  she  fell;  that  he  walked  down  stairs,  went  into 
the  store  and  took  from  half  a  gill  to  a  gill  of  laudanum.  He  said 
lie  should  not  live  twenty  minutes,  he  was  certain  from  the  effects 
of  the  laudanum.  He  then  said  he  went  with  the  intention  of  kilMng 
Oijborne  that  morning;  that  he  intended  to  kill  his  wife,  and  then 
destroy  himself  with  laudanum.  He  said  there  was  five  or  six  he 
should  like  to  kill,  and  he  would  then  be  satisfied,  viz:  Milford  San- 
ders, Aleck  Elligood,  Aleck's  daughter,  Joseph  Osborne,  his  wife 
and  himself.  He  showed  me  where  his  key  was,  said  he  should  be 
here  but  a  very  little  time,  as  the  medicine  was  operating;  told  me 
to  take  care  of  that  key  and  his  papers  until  John  Windsor  came. 
By  this  time  he  become  very  sick,  and  making  an  attempt  to  sit 
down  he  fell  upon  the  floor.  I  went  to  him  and  raised  him  in  the 
chair;  persuaded  him  to  go  in  and  lie  down  on  the  bed;  he  said  he 
wouldn't  lie  down  on  the  bed,  that  they  had  too  much  poison  stuff 
there  for  him;  that  he  would  go  in  the  parlor  and  lie  down  on  the 
sofa.  I  went  along  side  of  him  and  James  Stuart  on  the  other  side. 
He  got  to  where  his  writing  desk  was  on  the  counter,  opened  it  and 
took  out  a  pocket  pistol.  Stuart  took  hold  of  it,  and  said  he  could'nt 
have  that.  He  said  you  might  let  me  have  it;  I  don't  want  to  hurt 
you  nor  any  one  else;  but  he  gave  it  up  to  Stuart  and  went  in  with 
me  and  layed  down  on  the  sofa.  He  then  became  very  sick  and 
vomited  laudanum ;  after  that  he  said  Mr.  Downing,  "  I  am  afraid 
there  is  not  enough  remaining  in  me  to  kill  me,"  and  asked  me  to 
give  him  more.  I  told  him  he  could  not  have  any  more.  He  said, 
"  oh,  give  me  more,  I  want  to  die,  and  I  will  die ;  I  never  intend  to 
be  a  public  example."    He  then  became  calm  and  still,  and  I  left 
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him  and  went  up  stairs  to  see  Mrs.  Windsor.  She  sent  word  she 
wished  to  see  him.  He  went  up,  took  a  seat  by  her  side,  and  I 
went  into  the  next  room,  leaving  several  with  them.  He  did  not 
stay  more  than  a  minute  or  two,  but  went  down  stairs  and  I  with 
him.  He  lay  down  on  the  sofa  again;  in  about  an  hour  his  wife 
sent  for  him  to  go  up  again;  he  refused  to  go,  saying  he  felt  too 
weak;  I  advised  him  to  go,  and  led  him  up  stairs  again;  he  sat  down 
by  her  bed-side,  took  hold  of  her  hand.  She  said,  "  Captain  Wind- 
sor, you  have  often  said  these  children  were  not  yours,  but  before 
God  and  all  these  people  they  are  yours,  and  you  ought  to  do  some- 
thing for  them."  Ah,  said  he,  "Nancy  you  need  not  talk  about 
these  things  now,''  (still  holding  her  hand,)  and  rising  said,  "  God 
bless  you,"  and  left  her.  She  called  him  back  to  look  at  her  wound. 
He  said  no  he  was  not  prepared  to  see  it  then,  and  he  went  down  to 
the  sofa  again. 

I  omitted  to  say  that  when  I  first  went  in,  he  said  he  had  had  it 
in  contemplation  for  six  months  to  do  this  act,  but  he  wanted  to  kill 
Joe  Osborne  first.  He  had  told  me  before,  that  he  expected  to  kill 
Osborne  some  time.  I  told  him  he  ought  not  to  be  harboring  such 
things  in  his  mind.  I  asked  him  if  he  knew  what  would  be  the  con- 
sequence, if  he  did  such  an  act.  He  said  yes,  he  knew  what  would 
be  the  consequence;  he  never  intended  to  go  to  the  gallows;  that  if 
he  should  do  such  an  act,  he  would  take  his  own  life,  or  destroy 
himself.  I  went  so  see  the  prisoner  after  the  fall  court.  He  asked 
me  to  state  to  him  what  my  evidence  would  be  against  him.  I 
stated  it  to  him;  when  I  got  through  he  looked  at  me  very  earnestly, 
and  said,  "Is  that  your  evidence,  Mr.  Downing?"  "Is  it  that  bad?" 
I  told  him  it  was.  "  Well,  said  he,  "  it  is  a  bad  chance  with  me 
then."  Captain  Windsor  and  I  had  been  very  friendly.  He  was 
my  neighbor.  I  saw  the  wound  in  his  wife's  side,  under  the  arm. 
Saw  the  pistol  bullet  when  it  was  taken  out  of  her.  She  died  about 
3  o'clock,  P.  M. 

By  Mr.  Cullen. —  The  double  barrelled  gun  and  small  pistol  were 
loaded.     The  bowie  knife  was  ten  inches  long. 

By  Mr.  Bayard. —  The  prisoner  was  about  seventy  years  old  at 
the  time.  Married  his  wife  in  1847  or  1848.  She  had  two  chil- 
dren. Her  age  might  be  twenty-three  or  twenty-four  years.  Pris- 
oner was  jealous  of  Osborne.  He  often  told  me  that  his  wife  and 
Osborne  were  too  intimate.  He  could  find  no  particular  reasons, 
but  had  seen  them  look  at  each  other  and  smile;  that  he  had  seen 
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tracks  about  the  smoke-house,  &c.  I  reasoned  with  him  against  it, 
but  without  effect.  He  thought  I  was  unreasonable  not  to  believe 
it.  These  conversations  were  before  as  well  as  after  the  birth  of 
his  second  child.  He  talked  with  me  about  their  blowing  poison  on 
him.  This  was  before  his  wife  came  back  from  her  father's.  He 
said  he  had  got  Milford  Saunders  to  conjure  for  him  to  get  his  wife 
back,  but  he  couldn't  succeed;  and  they  then  turned  on  him,  to 
poison  him.  He  thought  they  had  something  they  threw  on  him, 
that  made  him  burn;  I  told  him  such  things  could  not  be.  He  said 
Dr.  Oram  said  it  could,  and  they  could  throw  it  at  some  distance. 
He  implicated  Aleck  Elligood,  also  his  daughter,  and  an  old  black 
woman  who  came  to  his  store  to  get  whiskey,  and  while  he  was 
drawing  it,  threw  some  on  him.  He  said  his  wife  threw  some  on  him 
whilst  riding  in  a  carriage  shortly  before  this;  that  she  blew  it  out 
of  her  mouth;  that  he  felt  it  at  once,  and  his  mare  did  too;  it  made 
the  mare  start  to  run.  I  have  known  him  to  wash  his  own  shirta 
and  hang  them  out  to  dry,  for  fear  some  one  would  put  the  "hot 
stuff  "  on  them.  There  were  auger  holes  bored  through  all  the  par- 
titions to  see  from  one  room  to  another;  and  out  doors.  He  said 
the  hot  stuff  affected  his  nose  and  head  and  would  go  through  him 
and  then  wear  off.  When  I  reasoned  with  him  he  would  sometimes 
appear  satisfied,  but  always  returned  to  the  subject.  I  knew  Mrs. 
Windsor  well.  There  was  nothing  in  her  conduct  to  excite  even  a 
suspicion  in  my  mind,  of  infidelity  to  her  husband.  She  was  a 
peaceable,  quiet,  inoffensive  woman.  Osborne  is  a  laboring  man, 
married  and  with  a  family  of  children.  He  lived  in  Middleford, 
where  Windsor  lived.  I  never  saw  him  at  Windsor's  house  after  he 
was  told  to  keep  away. 

When  I  saw  Captain  Windsor  in  prison,  he  seemed  to  have  the 
same  opinions  about  his  wife's  infidelity,  and  about  the  poison.  Did 
not  seem  sorry.  He  wanted  me  to  take  the  children  and  raise  them. 
He  said  they  were  not  his,  but  he  felt  it  his  duty  to  do  something 
for  them.  He  often  talked  to  me  about  conjuration;  he  believed  in 
it  a  good  deal ;  I  do  in  some  points,  like  other  people. 

By  Attorney  General. —  In  some  of  the  conversations  he  would 
seem  to  be  persuaded  that  the  children  were  his;  that  the  oldest  one 
resembled  him.  He  appeared  to  think  a  good  deal  of  them;  petted 
them  very  much;  at  other  times  he  would  deny  the  resemblance  and 
the  legitimacy  of  the  children.  He  said  he  wished  to  kill  both  Os- 
borne and  his  wife;  for  if  he  should  die,  Osborne  and  his  wife  would 
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run  off  together;  and  if  he  should  kill  Oshorne  and  himself,  his  wife 
would  get  the  property.  He  attended  to  his  business  all  the  time 
as  usual:  kept  every  thing  in  good  order,  until  a  week  or  ten  days 
before  this  event,  when  he  was  taken  sick.  He  was  a  careful,  provi- 
dent, industrious  man;  often  ailing,  but  would  go  out  again  to  his 
business  as  soon  as  possible.  I  saw  him  on  Monday  before;  he  was 
then  better  and  got  cheerful  in  conversation.  Dr.  Oram  lived  in 
Middleford;  called  himself  a  botanic  doctor.  During  the  conversa- 
tion I  had  with  Windsor  in  prison  about  my  evidence,  he  said  I  need 
not  state  any  thing  only  what  I  was  asked.  Captain  Windsor  once 
told  me  he  had  taken  his  wife  home  to  her  father's  to  remain.  He 
said  when  he  left,  she  followed  him  out  and  askpd  when  he  was 
coming  after  her,  he  told  her  not  at  all;  that  she  began  to  cry,  and 
he  gave  her  twelve  dollars,  and  told  her  she  must  do  the  best  she 
could  for  herself.  I  asked  why  he  had  so  left  her.  He  said  be- 
cause she  was  in  the  family  way  by  Joe  Osborne,  and  he  would  have 
no  more  to  do  with  her.  In  three  or  four  weeks  afterwards  he  went 
to  see  her,  and  repeated  his  visits  several  times.  I  asked  him  why 
he  visited  her,  if  he  believed  what  he  said  of  her.  He  replied  that 
there  was  a  marriage  contract  between  them,  and  he  wanted  to  get 
her  home  again;  that  he  had  learned  that  if  she  remained  off  the 
marriage  contract  would  be  void,  and  she  would  come  in  for  a  third 
or  half  of  his  property. 

By  Mr.  Houston. —  About  two  weeks  before  the  death  of  his  wife, 
he  told  me  he  was  going  to  draw  some  pictures  and  shoot  at  them; 
that  it  was  about  the  change  of  the  moon,  and  that  was  about  the 
time  to  shoot  at  pictures  of  witches;  the  next  I  saw  of  him  he  had 
a  gun  and  a  bible,  and  was  going  to  his  stables.  1  soon  heard  the 
report  of  a  gun.  He  then  went  to  his  smoke  house  and  burnt  the 
pictures  which  he  had  shot;  rolled  up  the  ashes  and  wrapped  them 
in  paper,  and  asked  me  to  go  and  throw  it  into  a  running  branch. 
I  objected,  but  he  said  as  I  was  working  for  him  the  lost  time  would 
be  at  his  expense.  I  told  him  this  was  a  new  feature  in  the  mode 
of  shooting  witches,  I  had  heard  a  part  but  not  all  of  the  process. 
He  said  he  got  it  out  of  the  bible,  and  mentioned  where ;  the  burning 
incense,  throwing  it  in  a  book,  &c,,  burning  witches,  &c. 

By  Mr.  Brown. —  What  did  he  say  this  was  all  for  ? 

Witness. —  To  stop  the  conjuration  and  witchcraft. 

By  Mr.  Saulshury. —  Is  not  this  a  very  common  superstition  in 
these  part*-' 
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Witness. —  Yes. 

By  Mr.  Brown. —  Was  no  effort  made  to  reason  with  the  prisoner, 
or  to  restrain  him. 

Witness. —  I  did  not  reason  with  him,  because  I  thought  he  had 
more  sense  than  I  had.  I  advised  Osborne  to  bind  him  to  the  peace, 
but  Osborne  was  not  afraid  of  him,  and  thought  it  would  only  ag- 
gravate the  matter. 

Dr.  James  H.  Fisher. —  Saw  Mrs.  Windsor  between  7  and  8 
o'clock;  she  was  wounded  in  the  right  side  of  the  body  opposite  the 
sixth  rib;  probed  the  wound;  could  find  no  bail;  sent  for  Dr.  Ship- 
ley; concluded  the  wound  was  mortal.  I  was  sent  for  two  or  three 
times  by  Captain  Windsor;  found  him  in  the  parlor  on  the  settee. 
He  spoke  to  me  and  said  he  had  done  a  desperate  act.  He  said  he 
had  taken  laudanum,  and  had  taken  an  overdose.  It  had  vomited 
him.  He  asked  for  more  laudanum;  the  proper  quantity.  I  re- 
fused. He  then  asked  for  arsenic,  and  said  he  had  arsenic,  but  he 
was  here  under  guard,  and  they  would  not  let  him  go  to  it.  I  re- 
fused. He  said,  "  I  must  die ;  I  will  die ;  I  have  disgraced  myself 
and  will  suffer  myself  to  be  disgraced  no  further."  I  went  again  to 
Mrs.  Windsor's  room.  She  asked  me  if  she  could  live,  I  told  her  I 
thought  her  prospect  for  life  was  very  gloomy.  Dr.  Shipley  told 
her  the  same.  I  went  away,  and  returned  at  3  o'clock,  found  her 
in  the  article  of  death.  She  recognized  me,  and  expired  at  fifteen 
to  thirty  minutes  past  3,  P.  M.  Made  a  post-mortem  examination 
the  next  day;  traced  the  wound  from  opposite  the  sixth  rib;  the  ball 
passed  the  seventh,  broke  the  eighth  rib,  passed  through  the  liver 
behind  the  intestines,  without  wounding  them,  struck  the  spinal 
column,  wounded  the  kidneys,  and  was  found  in  the  cavity  of  the 
pelvis,  on  the  left  side.  [Produces  it.]  That  wound  was  the  cause 
of  Mrs.  Windsor's  death. 

By  Mr.  Brown. —  I  attended  Windsor's  family  from  June,  1849. 
I  thought  him  suffering  from  functional  derangement  of  the  liver, 
with  appearance  of  hypocondriasis.  He  said  he  had  burnings  on  his 
arms,  head,  throax,  in  the  nose,  and  smelt  sulpher.  I  examined  the 
parts  said  to  be  affected,  and  found  no  appearance  of  disease.  1 
told  him  there  was  no  disease  there,  but  I  suspected  a  derangement 
of  the  liver.  He  said  yes,  there  was  an  abscess  there.  I  now  con- 
cluded he  was  laboring  under  the  horrors  of  delusion.  T  was  called 
again  on  the  2d  of  August;  same  symptoms.  Was  called  5th  of 
August,  to  see  Mrs.  Windsor  in  her  confinement.     Captain  W.  was 
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there,  well,  pleasant,  jocular,  in  good  spirits.  In  October  I  visited 
him  again;  the  old  symptoms  again  complained  of;  did'nt  believe 
them  real;  told  him  so.  He  said  he  as  much  believed  it  as  he  be- 
lieved he  was  living.  He  said,  "  they  are  determined  to  kill  me, 
they  will  kill  me  in  spite  of  all  you  or  I  can  do."  He  said  he  was 
burning  all  over,  particularly  in  his  nose;  begged  me  to  examine  his 
nose.  It  was  slightly  dry  as  with  a  cold.  I  said,  Captain  it  is  all 
imagination,  but  that  is  a  disease,  and  you  must  be  treated  for  it. 
1  said  to  him,  they  will  say  you  are  a  hypocondriac ;  but  no  matter, 
there  were  few  persons  who  escaped  such  attacks.  I  advised  him  to 
travel,  and  prescribed  medicine.  I  thought  him  then  laboring  under 
lypemania;  this  was  in  October,  18-1:9;  I  concluded  that  the  disease 
was  periodical;  had  acerbations  and  remissions  about  every  four- 
teenth day.  In  February,  1850,  he  hinted  to  me  that  he  was 
poisoned.  I  told  him  it  was  not  so.  He  said  then  there  was  some- 
thing done  to  him.  I  was  called  again  in  March ;  found  him  under 
same  symptoms.  He  insisted  on  my  hearing  all  his  troubles.  I 
told  him  again  his  ailments  were  not  real  but  imaginary;  a  disease 
of  the  nervous  system.  He  said  he  knew  he  was  poisoned,  and  his 
wife  had  a  hand  in  it,  for  he  saw  her  putting  it  in  his  mush,  he  knew 
it  by  the  blubbers  that  rose  on  it.  He  did  not  eat  the  mush,  but 
they  had  managed  somehow  to  get  the  poison  into  him.  He  said  he 
did  not  know  why  his  wife  wished  to  destroy  him,  unless  it  was  be- 
cause he  was  too  old  for  her.  The  people  thought  she  loved  him, 
but  he  knew  she  did  not  love  him ;  she  loved  another  better.  He 
said  they  managed  to  blow  poison  stuff  on  him  from  a  distance — this 
caused  the  burning.  He  said  they  blew  it  on  his  horse;  that  his 
wife  could  do  it,  and  had  done  it  returning  from  her  father's;  that 
she  did  it  twice,  and  he  told  her  if  she  did  it  again,  he  would  throw 
her  out  of  the  carriage.  He  said  his  wife  was  false;  that  she  had 
taken  another  man  into  her  chamber  by  means  of  a  sheet  thrown 
from  a  window,  and  it  was  a  married  man;  that  this  man  was  the 
father  of  the  children ;  he  would'nt  mind  this,  if  they  would  let  him 
alone,  but,  he  added,  "  they  will  kill  me,  and  they  will  do  it  in  such 
a  way  that  I  can  prove  nothing  on  them."  He  said  if  Joe  Osborne 
did  not  let  him  alone,  he  would  be  compelled  to  do  what  he  would 
be  sorry  for.  He  spoke  of  Elligood,  Saunders  and  others.  I  told 
him  it  was  all  a  delusion  of  the  senses.  He  said  if  a  man  struck 
you  and  knocked  you  down,  you  would  know  it  was  so;  but  that 
would  be  no  more  certain  than  his  conviction.     I  told  him  it  was 
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dangerous  to  indulge  such  notions;  spoke  of  cases  where  it  had  led 
to  fatal  consequences.  He  said  he  knew  all  about  them,  and  lent 
me  a  book  containing  a  report  of  the  case  of  Wylie,  who  shot  Dr. 
Wilson  for  the  seduction  of  his  wife.  When  I  visited  him  again,  he 
wished  to  repeat  all  this,  but  I  declined,  and  his  wife  said,  "  oh,  the 
Doctor  does  not  wish  to  hear  about  your  witchcraft  stories." 

He  pointed  his  finger  at  her  and  said,  "  she  is  the  principal  actor 
in  this  murdering  business."  He  combed  dandruff  out  of  his  head 
and  showed  it  to  me  for  poison.  His  wife  said  she  was  not  afraid 
of  him;  he  had  threatened  some  of  the  neighbors,  but  she  could 
manage  him.  She  said  no  wonder  he  was  sick,  for  he  washed  his 
head  through  the  night  frequently  with  cold  water.  She  said  he 
had  threatened  her.  He  said,  "  Xancy,  I  never  shall  hurt  you, 
unless  in  self  defence."  He  accused  her  of  attacking  him  with  the 
fire  tongs,  and  said  he  drew  the  sword  cane  and  would  have  run  her 
through  if  she  had  advanced.  I  was  called  again  the  last  Saturday 
in  April — same  symptoms;  rather  more  cheerful,  but  looked  dis- 
tressed in  his  countenance.  The  next  day  he  sent  for  me  to  see 
the  poison  he  had  discharged.  I  told  him  there  was  no  appearance 
of  poison  there.  He  wouldn't  give  up  the  idea  from  this  time  till 
her  death.  I  concluded  that  he  was  a  monomaniac.  The  Sunday 
before  the  death  of  his  wife  I  found  him  shut  up  in  his  store,  lying 
on  the  counter,  with  new  muslin  sewed  together  for  a  covering.  He 
said  his  own  clothes  and  bed  clothing  were  poisoned.  He  said  he 
was  now  relieved  from  the  poison;  he  had  discharged  it.  I  asked 
if  he  had  taken  any  nourishment.  He  said  he  was  afraid  to  eat 
anything  but  hot  water  and  crackers.  I  advised  milk  and  he  asked 
his  wife  for  it,  and  she  brought  it.  He  asked  if  he  should  put  some 
brandy  in  it.  I  said  he  might.  He  mixed  it,  offered  it  to  me  to 
taste  and  then  drank.  He  walked  with  me  to  Rollins'  store,  and 
was  quite  cheerful.  I  saw  him  again  on  Monday  evening.  He  said 
he  was  still  very  miserable.  I  did  not  see  him  again  until  after  he 
shot  his  wife. 

Question  by  Mr.  Brown. —  What,  on  the  whole,  is  your  opinion  of 
his  condition. 

Answer. —  I  thought  him  first  a  hypocondriuc ;  then  a  lypemaniac ; 
then  a  manomaniac.  I  thought  sometimes  one,  sometimes  the  other 
by  turns.  I  advised  his  wife  to  leave  him  the  Sunday  before  he 
killed  her;  I  told  her  that  he  was  a  dangerous  man;  I  said  she  had 
done  right  in  leaving  him  before;  and  would  advise  her  to  do  it 
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again;  I  said  to  others  I  should  not  be  surprised  if  Captain  Wind- 
sor should  kill  some  one;  I  believed  his  mind  was  disordered;  that 
he  believed  things  to  exist  which  did  not  exist;  and  could  not  be 
convinced  to  the  contrary. 

By  Mr.  Saulshury. —  The  case  I  stated  to  him  was  that  of  Sharp, 
who  was  hanged  for  the  murder  of  liis  mother,  done  under  the  sus- 
picion of  witchcraft.  He  said  he  knew  all  about  it,  and,  related  the 
circumstances.  He  said  at  one  time  he  believed  the  Almighty  al- 
lowed some  peo})le  to  do  what  they  pleased  to  others;  and  referred 
to  the  scriptures.  He  handed  me  the  report  of  the  trial  of  Wylie, 
for  the  murder  of  Wilson,  in  February  or  March. 

Question. —  What  is  hypocondriasis  ? 

Ansiver. —  A  mental  disease,  having  its  origin  in  the  region  of  the 
liver,  M^hich  is  the  hypocondriac  region.  The  symptoms  are  delu- 
sion of  the  patient  as  to  his  own  notions  of  his  disease;  affection  of 
the  gall,  bladder,  indigestion,  cool  skin,  dry  skin,  load  on  the  tongue, 
fur,  suspicion  of  friends,  religious  despondency,  ideas  of  peculiar 
calls  from  Providence  to  particular  duty,  &c. 

Monomania  is  the  fixed  stage  of  the  disease  of  hypocondriasis.. 
The  first  may  be  overcome  by  reason — the  other  not. 

Lypemania  and  monomania  are  a  chronic  affection  of  the  brain,, 
unaccompanied  generally  with  fever.  In  the  former  the  sorrowful 
and  depressed  passions  predominate  and  painfully  disturb  the  pa- 
tient. In  monomania  the  cheerful  and  expansive  affections  predomi- 
nate and  excite  the  more  agreeable  sensibilities,  and  the  delusion  is 
confined  to  one  subject  or  class  of  subjects.  Captain  Windsor  was 
gloomy;  sad;  the  depressing  passions  predominated;  he  was  under 
delusion  on  two  subjects;  the  infidelity  of  his  wife,  and  his  being 
poisoned  by  witchcraft. 

Question. —  Is  monomania  a  mental  or  bodily  disease? 

Answer. —  The  brain  is  the  seat  of  the  mind  and  monomania  is 
considered  a  mental  disease. 

Question. —  What  is  the  difference  between  illusions  and  halluci- 
nations? 

Answer. —  An  illusion  is  the  result  of  morbid  action  of  the  ex- 
tremities of  the  nerves  on  the  brain,  producing  disease  there;  a  dis- 
torted and  altogether  false  view  of  things.  A  hallucination  is  a 
disordered  action  directly  of  the  brain,  creating  false  notions. 

Captain  Windsor  could  compute  interest  well;  I  tried  him;  I. tried 
him  also  on  history;    on  scripture;    on  his  memory  of  old  events 
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within  his  own  observation.  He  was  right  in  all  these  matters  and 
everj'thing  else,  so  far  as  I  tried  him,  but  on  the  subjects  mentioned. 

By  Mr.  Brown. —  May  not  a  man  be  as  mad  on  one  subject  as  on 
twenty  ? 

Answer. —  I  believe  it. 

By  Mr.  Saulsbury. —  Have  you  not  stated  to  Dr.  Stuart  and  others 
that  Captain  Windsor  was  of  as  sound  mind  as  yourself  or  others. 

Objected  to. 

Mr.  Brown. —  It  is  not  competent  for  a  party  to  contradict  a  wit- 
ness called  by  him;  and  a  witness  called  for  a  party  remains  the 
witness  of  the  party  to  the  end.  He  endorses  his  credit,  and  he 
must  not  bring  forward  a  witness  as  credible,  holding  in  his  hands 
the  means  of  destroying  him  as  incredible.  And  if  destroyed  as  to 
one  thing  his  testimony  is  destroyed  altogether. 

The  Court  sustained  these  principles,  but  excepted  this  case  from 
them,  on  the  ground  that  evidence  relating  to  insanity  had  been  in- 
troduced by  the  defendant's  counsel,  though  objected  to  by  the  State. 
It  was  allowed  however,  only  f(»r  a  particular  purpose,  to  explain  or 
qualify  the  declarations  of  the  prisoner  at  the  time  of  the  deed;  the 
cross  examination  of  Dr.  Fisher  went  beyond  this  and  opened  the 
defence  of  insanity  generally,  and  was  not  objected  to  because  of  a 
misconception  of  the  extent  to  which  the  court's  ruling  went.  Doc- 
tor Fisher  was  called  by  the  State  for  purposes  entirely  distinct 
from  this;  perhaps  necessarily  called,  as  he  was  the  physician  who 
conducted  the  post  mortem  examination.  He  was  examined  in  chief 
solely  in  reference  to  the  death  and  the  cause  of  the  death  of  Mrs. 
Windsor,  and  was  cross  examined  by  the  defence  solely  in  reference 
to  the  question  of  insanity.  The  question  then  was,  whether  as  to 
such  a  witness  so  introduced  and  so  examined,  the  party  who  called 
him  was  precluded  from  showing  that  he  had  previously  stated  the 
facts  in  a  different  manner. 

The  rule  that  a  party  shall  not  impeach  or  contradict  his  own 
witness  is  subject  to  several  exceptions,  and  generally  in  reference 
to  proof  of  contradictory  statements,  Mr.  Greenleaf  states  the 
weight  of  authority  to  be  for  admitting  the  party  calling  the  witness 
to  show  that  he  has  been  surprised  by  statements  made  contrary  to 
previous  statements  made  to  him;  or  to  show  collusion  or  deceit; 
and  we  think  it  necessary  to  the  principles  of  justice  to  admit  it  in 
this  case.  (1  Greenl.  Ev.,  520,  §  444.)  Dr.  Fisher,  though  called 
by  the  State  for  another  purpose,  was  used,  and  irregularly  used, 
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by  the  defence,  in  reference  to  this  matter ;  and  if  in  cases  of  surprise 
the  courts  incline  to  admit  contradicting  evidence,  there  is  stronger 
reason  for  admitting  it  in  this  case. 

The  following  question  was  then  put  to  the  witness: — Did  you  or 
not,  on  the  2d  of  May,  1850,  say  to  or  in  the  presence  of  James 
Downing,  that  you  had  examined  John  Windsor  upon  history,  scrip- 
ture, and  worldly  affairs,  and  that  his  mind  was  as  sound  as  that  of 
any  person,  except  that  he  believed  a  little  in  witchcraft? 

Answer. —  I  said  that  John  Windsor  had  as  accurate  knowledge 
of  history,  particularly  of  events  in  this  State,  and  a  better  knowl- 
edge of  scripture  than  I  had ;  but  I  never  said  that  his  mind  was  as 
sound  as  that  of  any  person,  except  that  he  believed  a  little  in  witch- 
craft. 

Witnesses  for  the  defence: — 

James  Anderson.,  Esq. — Has  known  the  prisoner  for  fifty  years. 
Has  not  considered  him  of  sound  mind  for  the  last  fifteen  years. 
[Objected  to;  and  the  court  ruled  that  the  opinion  was  of  no  avail  as 
evidence,  unless  the  witness  gave  sufficient  facts  to  sustain  it.]  In 
1841  or  1842  he  sent  express  for  me  sixteen  miles,  and  said  if  I  did 
not  come  soon  I  should  not  see  him  alive.  I  went.  He  said  there 
was  an  abscess  formed  within  him ;  that  he  had  made  a  will  and  left 
me  executor;  showed  me  his  money  and  gave  directions  about  his 
estate.  I  couldn't  see  that  anything  ailed  him,  and  paid  no  atten- 
tion to  him.  This  was  in  his  first  wife's  time.  After  his  second 
marriage,  he  complained  to  me  of  his  misfortunes,  that  he  had  mar- 
ried a  prostitute,  and  wished  me  to  inquire  about  her.  Told  me 
about  the  Osborne  affair.  I  knew  enough  of  her  to  know  that  his 
suspicions  were  unfounded.  My  opinion  of  his  insanity  is  founded 
more  on  his  looks  and  manner  than  otherwise.  His  personal  ap- 
pearance is  changed  greatly  in  the  last  few  years. 

By  Mr.  Cullen. —  He  conducted  his  business  very  badly,  judging 
from  his  statement  to  me  in  1842.  I  refused  to  believe  the  adultery 
story,  not  only  from  my  knowledge  of  his  wife's  character,  but  from 
my  own  knowledge  of  his  own.  I  knew  he  had  been  in  the  habit  of 
imagining  things  for  the  last  fifteen  years.  He  said  he  had  a  ves- 
sel that  cost  him  $8,000,  and  he  had  sunk  all  by  trusting  unfaithful 
agents.     He  is  my  cousin. 

Joseph  Osborne. —  Was  on  kind  terms  with  the  prisoner  for  many 
years.  In  April  after  his  last  marriage,  he  suddenly  told  me  to 
keep  away  from  his  house.     I  asked  the  cause;  he  said  he  would 
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tell  me  some  time.  After  that  I  never  went  to  his  house.  I  never 
smiled,  nodded,  winked  at,  or  took  any  liberties  with  his  wife  in  my 
life.  After  he  had  directed  me  to  leave,  1  heard  he  was  jealous  of 
me.  I  sent  for  Windsor.  He  came  to  see  me;  I  told  him  he  was 
altogether  wrong;  that  I  had  never  harbored  a  thought  of  his  wife. 
I  reasoned  with  him.  He  raised  his  hands  with  much  animation, 
and  said  he  would  not  believe  it  if  God  Almighty  was  to  come  down 
to  earth  and  tell  him  so.  He  said  he  saw  me  in  his  back  yard  on 
the  night  of  the  6th  of  Januarx^,  1847.  1  was  not  there;  and  I  told 
him  I  could  prove  where  1  was  that  night.  On  another  occasion  he 
told  me  if  it  was  not  for  the  stain  of  blood  on  his  conscience,  I  should 
not  live  five  minutes.    This  was  in  the  summer  of  1849. 

By  Mr.  Saulshury. —  He  farmed;  kept  store;  did  business  as 
usual;  saw  no  cliange  in  his  habits  of  business;  talked  rationally  on 
other  subjects. 

Eliz.  Windsor. —  Lived  in  the  house  adjoining  prisoner  for  twen- 
ty-five years,  I  have  sewed  for  him;  washed  his  clothes,  which  he 
said  were  poisoned;  and  baked  for  him,  when  he  got  into  these 
notions.  His  wife  connived  at  it  and  paid  me.  I  did  it  to  satisfy 
him  and  make  him  comfortable.  In  April,  1850,  saw  him  whipping 
poison  out  of  his  bed  clothes.  I  went  to  him  and  told  him  of  the 
folly  of  such  conduct,  but  he  persevered.  On  Monday,  April  28th, 
he  came  to  my  door,  threw  in  a  piece  of  muslin  and  said,  make  me 
a  sheet  as  soon  as  possible  and  wash  it  out ;  my  bed  clothes  are  full 
of  poison.  His  eyes  glared  and  looked  green.  This  is  the  first 
time  I  ever  was  afraid  of  him.  He  said  they  threw  the  poison 
through  the  glass — Elligood  and  others.  I  told  him  it  was  impos- 
sible and  I  wished  they  would  quit  him  and  come  at  me.  1  could 
not  convince  him. 

By  Mr.  Cullen. —  Sometimes  he  attended  to  his  business — some- 
times not.    He  was  not  like  he  used  to  be. 

John  K.  Windsor. —  Proved  a  number  of  books,  letters,  &c.,  in 
prisoner's  hand  writing — two  wills  drawn  by  Mr.  Cullen;  the  first 
revoked ;  the  least  sealed  up,  and  called  from  the  custody  of  Mr.  Cul- 
len. 

The  papers  were  admitted  without  objection.  They  were  memo- 
randums made  by  the  prisoner  on  almanacs,  and  other  books;  notes 
and  papers  in  his  hand  writing;  proved  to  have  been  found  at  his 
house  after  he  was  taken  to  prison.  They  were  such  as  these :  "  14th 
of  April,  found  them  fastened  up  together — wife  confused,  &c. — 
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quarrelled  with  wife  about  it — wife  abused  me  about  Osborne — she 
would  delay  milking  till  dusk  to  meet  0. — traced  their  tracks — 
showed  them  to  her  and  John  Kollins — caught  them  together  after- 
wards— she  went  home  5th  of  January,  1848,  to  her  father's — before 
she  went,  she  took  a  saunter  in  the  garden  to  the  grape  house, 
touched  the  strainer  as  she  passed,  and  0.  met  her  there — saw  the 
track  plain — saw  him  in  the  coopers'  shop  beckoning  for  her,  Jan., 
1847 — saw  wife  and  0.  winking — he  patted  her  on  the  shoulder. 
Feb.  14 — she  went  to  see  0.  March  14 — wife  angry  because  she 
can't  see  0.,  which  she  says  is  Heaven — says  she  don't  like  me. 
May  2 — they  met  out — so  every  opportunity  when  I  was  sick.  He 
poisoned  my  dog.  July  6 — wife  abused  me — said  I  was  a  fit  asso- 
ciate for  Betsy  Brian.  Aug.  20 — she  was  with  0.  last  night — I 
looked  sulky  in  the  morning  and  she  took  the  hint  and  denied  it. 
Oct.  11 — she  was  with  him  in  stable.  I  now  found  out  that  rattling 
the  strainer  was  a  sign  for  him.  April  1 — said  she  was  not  satisfied 
with  me;  I  need  not  aeciise  poor  0.  June  7  and  9  they  were  to- 
gether; also,  28th  and  29th.  She  erased  the  tracks  with  a  hoop. 
She  made  sport  of  my  accusations.  She  found  out  she  was  preg- 
nant and  tried  to  make  me  believe  it  was  mine.  I  walked  with  her, 
and  going  by  where  the  strainer  hung,^  she  touched  it;  knowing  it 
was  a  sign  for  0.,  I  accused  her  of  it  and  she  "  blowed  me,"  which 
came  near  killing  me,  &c.,  &c." 

These  memorandums  contained  almost  a  diary  of  his  suspicions, 
his  wife's  conduct,  &c. ;  a  note  of  every  one  who  came  to  the  house, 
showed  suspicions  of  almost  every  one.  It  stated  many  instances 
of  abuse  of  himself  by  his  wife,  both  by  words  and  blows;  most  ag- 
gravating and  tantalizing  language,  &c'. 

There  were  several  letters  to  John  Windsor,  of  Wilmington,  one 
dated  April,  1849,  the  other  April  27,  1850,  informing  him  of  the 
conspiracy  to  poison  him  and  the  belief  they  would  soon  accomplish 
it,  and  requesting  him  to  come  immediately,  stating  where  his  will 
was — marriage  contract,  papers,  money,  &c.,  the  latter  being  in  a 
trunk  deposited  at  Rollins'  store.  There  was  also  a  rough  drawing 
found  in  the  bible,  representing  persons  as  described  by  the  above 
memorandimis.  Will,  May  4,  1848,  disinherits  his  wife's  son.  Will 
dated  31st  May,  1849,  disinherits  the  children  as  illegitimate.  Mar- 
riage contract  5th  December,  1848,  wife  to  have  certain  property 
and  $50  a  year  during  her  husband's  life  or  decease;  the  children 
VOL.  V.  67 
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of  the  marriage,  if  any,  to  he  his  heirs;  added  in  prisoner's  hand, 
**  if  the  children  is  his  or  child." 

Dr.  Elias  S.  Richards. —  Attended  John  Windsor  from  1844  to 
1849.  From  1848  he  was  under  distress  of  mind;  would  send  for 
me  in  great  haste ;  fancied  he  had  an  abscess  in  his  side.  I  thought 
most  of  his  sufferings  imaginary;  reasoned  with  him  without  effect; 
I  thought  his  disease  dyspeptic.  He  complained  of  the  "  hot  stuff," 
said  it  was  thrown  on  him  in  bed,  through  the  window;  that  it  pro- 
duced burning  sensations  in  his  nose,  head,  stomach,  &c.  I  don't 
think  I  ever  succeeded  in  convincing  him  this  was  not  real.  He 
named  the  persons  (as  before) — said  his  wife  hired  them;  often  spoke 
to  me  of  his  wife's  infidelity;  said  her  children  were  not  his,  I 
prescribed  but  little  medicine  for  him.  He  would  take  nothing  but 
cathartic  pills.  He  said  Osborne  got  into  his  wife's  chamber  over 
the  porch,  for  he  could  see  the  sand  on  the  porch  posts.  He  was 
laboring  under  delusions  —  monortiania  —  I  have  attended  him  in 
prison — the  same  delusions  continue — he  thinks  his  water  is  poisoned 
there;  sent  for  me  to  analyse  it.  Thinks  the  sheriff  and  Mr.  Culleii 
are  in  it  now. 

I  have  heard  nearly  all  the  evidence  in  this  case — all  the  medical 
testimony. 

Question. —  From  that  evidence,  is  it  your  opinion  that,  supposing 
it  true,  the  killing  his  wife  by  John  Windsor,  was  an  act  of  the  will, 
or  was  the  result  of  insane  delusion  ? 

Mr.  Cullen. —  The  Doctor  is  not  an  expert  in  this  matter ; "  he  has 
had  no  connection  with  insane  patients,  and  his  being  a  doctor  does 
not  qualify  him  to  give  an  opinion.  He  has  not  heard  the  whole 
evidence.  Even  an  expert  ought  to  be  asked  only  whether  the  facts 
were  evidence  of  insanity.  What  gives  the  doctor  the  right  to  de- 
cide this  question  for  the  jury?  If  he  gets  it  as  a  doctor,  does 
every  doctor  have  it — aleopathists ;  homopathics;  botanies;  cold 
watermen;  root  doctors;  conjurers  and  all?  If  so,  the  doctor  who 
advised  Windsor  to  shoot  the  witches  may  come  here  and  tell  the 
jury  that  this  will  qualify  him  to  do  murder  with  impunity. 

Mr.  Bayard. — Would  not  be  drawn  into  a  discussion  of  this  whole 
subject  now,  and  learning  that  Dr.  Rickards  had  not  heard  all  the 
evidence  would  modify  the  question.  As  to  the  doctor  giving  an 
opinion  on  the  question  to  be  decided  by  the  jury,  it  is  the  case  with 
every  scientific  opinion.  It  does  not  bind  the  jury,  but  it  is  to  be 
given  to  be   considered  by  the  jury.     Just  as  a  doctor  is  asked 
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whether  a  wound  is  the  cause  of  death.  It  is  a  fact  to  be  found 
by  the  jury,  but  it  is  yet  one  that  a  scientific  witness  may  give  an 
opinion  on.  The  weight  of  his  opinion  will  depend  on  his  weight  of 
character. 

Question. — Would  you  judge  from  the  symptoms  proved  by  your- 
self and  the  other  doctors,  that  they  indicated  delusions  which  would 
probably  lead  to  acts  of  violence  in  reference  to  the  objects  of  the 
delusion. 

Still  objected  to,  argued  and  admitted. 

Witness. —  There  is  such  probability,  if  the  delusion  is  strong 
enough. 

By  the  Attorney  General. —  Windsor's  symptoms  were  about  the 
same  during  all  the  time  that  I  attended  him.  He  conversed  well 
on  other  subjects.  It  is  not  uncommon  to  have  dyspeptic  or  hypo- 
■condriac  patients.    I  did  not  subject  him  to  any  particular  tests. 

Dr.  Charles  Stilwell. —  Is  a  physician,  aged  46  years,  graduated 
in  London,  at  the  Royal  College  of  Surgeons.  Has  had  very  ex- 
tensive experience  of  lunatic  and  insane  patients.  My  father  kept 
a  private  lunatic  asylum  near  London,  fifteen  miles  on  the  road  to 
Oxford;  I  was  in  this  family  until  sixteen  years  of  age;  was  then 
Apprenticed  to  my  brother,  a  physician  at  Uxbridge,  two  miles  dis- 
tant— after  I  graduated  I  settled  at  Ewel,  near  Exford  in  Sarry, 
and  had  usually  from  two  to  five  patients  in  my  own  house.  My 
professional  education  was  peculiarly  directed  to  what  are  usually 
called  diseases  of  the  mind — I  was  in  this  practice  eighteen  years; 
after  that  I  was  at  an  asylum  for  the  insane  in  Trinidad,  West  In- 
dies, at  Port  Spain,  where  I  had  the  entire  control  of  an  average  of 
sixty  to  eighty  patients;  I  was  there  two  and  a  half  years;  then  I 
came  to  this  country,  and  was  one  year  and  ten  months  with  Doctor 
Kirkbride,  at  the  Blockley  Lunatic  Asylum,  near  Philadelphia;  my 
post  was  there  to  supervise  the  attendants  on  the  patients;  to  visit 
all  the  patients;  to  converse  with  such  as  were  recovering  and  de- 
liver lectures  three  times  a  week.  The  average  of  patients  there  is 
iwo  hundred  and  forty;  my  brother  has  charge  of  a  lunatic  asylum, 
the  one  my  father  formerly  had,  and  I  frequently  visited  his  esta- 
blishment; I  have  therefore  all  my  life  been  with  the  insane.  I 
eame  here  at  the  request  of  Mr.  Bayard,  to  see  the  prisoner,  and 
was  introduced  to  him  by  Mr.  Eobinson,  not  as  a  doctor,  but  as  a 
friend.  My  first  visit  of  an  hour  and  a  half,  was  on  Monday  last; 
I  have  visited  him  several  times  since;  and  seen  him  daily  in  court. 
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/  never  saw  a  more  decided  case  of  monomania.  I  state  positively 
that  a  certain  class  of  false  ideas  has  gained  such  a  control  over  him 
as  to  supercede  entirely  the  control  of  his  will.  His  appearance 
and  manner  are  perfectly  characteristic  of  insanity;  and  that  no 
medical  man  accustomed  to  insane  patients  can  mistake;  it  is  as 
plainly  written  in  the  countenance  as  drunkenness,  libertinism,  or 
any  other  excess  is;  or  as  plain  as  its  opposite  sanity  is.  His  delu- 
sions all  had  reference  to  his  wife's  infidelity  and  the  conspiracy  to 
poison  him.  I  came  away  fully  convincted  he  was  under  the  influ- 
ence of  a  monomanic  delusion,  which  would  be  very  likely  to  lead 
him  to  just  such  an  act  as  he  is  on  trial  for.  This  was  not  simulated. 
His  manner  and  appearance  here  are  such  as  no  man  can  mistake. 
There  he  sits,  and  has  sat  since  last  Wednesday,  with  a  paper  over 
his  head  to  shield  him  from  poison,  watching  every  man  that  comes 
in  with  an  insane  quickness  of  eye,  and  crouching  under  the  fear  of 
poison;  and  yet  he  is  the  most  unconcerned  man  in  this  house  about 
his  trial,  I  went  to  see  him  yesterday  morning;  asked  him  how  he 
did,  he  said  in  a  low  whisper,  "  they  put  it  in  my  water,  and  I  slept 
none  all  night,"  He  said  nothing  about  and  has  never  referred  to 
his  trial.  He  does  not  seem  to  remember  that  he  slew  his  wife,  and 
this  is  characteristic  of  the  disease,  I  am  as  certain  John  Windsor 
is  an  insane  man  on  these  subjects  of  his  delusion,  as  I  am  that  I  am 
a  sane  man. 

Question. —  You  have  heard  all  the  evidence  in  this  case.  As- 
suming the  evidence  to  be  true  and  that  the  jury  believe  the  facts 
deposed  to,  are  you  of  opinion,  as  a  medical  man,  that  the  prisoner 
was  insane  when  he  slew  his  wife? 

Objected  to. 

Attorney  General. —  This  is  a  question  of  such  doubt  that  the  mat- 
ter was  referred  to  all  the  English  judges,  and  they  thought  that 
such  questions  ought  not  to  be  allowed,  (47  Eng.  Com.  Law,  129, 
Russ  6c  Ryan,  456;  Br.  Cr.  Cases;  BecTc  Med.  Juris.,  771,)  It  is 
the  very  question  to  be  tried  by  the  jury,  *  Let  him  state  the  facts 
and  the  jury  draw  the  inferences, 

Mr.  Bayard. —  The  settled  practice  is  to  admit  opinions  of  medi- 
cal men  on  this  question;  the  practice  in  England  as  well  as  in  this 
country;  but  recently  on  a  question  put  to  all  the  judges;  without  a 
case;  without  argument;  made  in  reference  to  a  matter  of  existing 
excitement;  they  recommended  a  change  of  the  law  on  this  subject. 
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It  would  indeed  be  a  servile  submission  to  authority  to  follow  them 
in  this ;  reversing  all  previous  practice. 

The  opinion  of  the  physician  in  no  respect  controls  the  decision 
of  the  jury;  they  will  give  it  only  such  respect  as  they  think  it  de- 
serves. As  a  matter  of  science,  it  is  no  more  than  to  examine  a 
carpenter  whether  a  house,  or  ship  has  been  properly  built;  where 
the  proper  building  the  house  or  ship  is  the  matter  in  issue.  It 
does  not  differ  in  principle  whether  you  ask  a  doctor  if  a  certain 
wound  proved,  was  in  his  opinion,  the  cause  of  the  death  that  fol- 
lowed; or  whether  a  certain  disease  proved,  was  the  cause  of  a  cer- 
tain action  that  followed.  In  both  cases  it  is  mere  opinion,  and  the 
jury  decides  the  matter  at  last.  (1  Mood  &  UoVn,  76,  Uex  vs.  Ox- 
ford; 38  Eng.  Com.  Law,  Rex  vs.  Offord;  24  Ih.,  259;  Ab.  Rogers 
case,  279;  Reg.  vs.  McNaughten;  Freeman's  case,  471.) 

As  to  the  answer  of  the  judges,  the  opinion  of  Justice  Maule 
shows  that  it  Avas  given  under  such  circumstances  as  to  entitle  it  to 
but  little  weight  as  authority.  Neither  does  it  meet  the  case  now 
before  the  court,  for  Doctor  Stilwell  does  not  depend  for  his  opinion 
on  the  evidence  exclusively  of  other  persons;  he  formed  his  judg- 
ment of  the  prisoner's  insanity  before  he  heard  any  evidence  in  the 
case. 

The  questions  put  to  the  judges,  arose  out  of  the  case  of  Mc- 
Xaughton,  who  assassinated  Mr.  Drummond,  mistaking  him  for  Sir 
Eobert  Peel;  it  has  not  been  adopted  or  assented  to  by  any  court 
in  this  country;  one  of  the  judges  regretted  that  the  questions  were 
ever  put;  and  another  that  they  had  ever  been  answered;  and  after 
all,  it  does  not  come  up  to  the  case  now  before  the  court. 

Mr.  Brown. —  Argued  the  same  views  at  length. 

Mr.  Cullen. —  Replied. 

By  the  Court. 

WooTTEN,  Judge. —  In  all  the  cases  referred  to,  except  Rex  vs. 
Wright,  4  Russ  &  Ryan,  456,  (and  there  only  a  doubt  is  expressed,) 
the  principle  is  recognized  that  a  medical  witness,  conversant  with 
the  disease  of  insanity,  who  never  saw  the  prisoner  previously  to  the 
trial,  but  who  was  present  during  the  whole  trial  and  heard  the  evi- 
dence, may  be  asked  his  opinion  as  to  the  state  of  the  prisoner's 
mind,  at  the  time  of  the  commission  of  the  alledged  crime.  We  do 
not  regard  the  answer  of  the  bench  of  judges  to  the  question  put  by 
the  House  of  Lords  in  1843,  as  controverting  this  principle.  Their 
answer  seems  to  be  directed  more  to  the  form  than  the  substance  of 
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the  question  put,  and  to  admit  in  substance  the  propriety  of  the 
question.  They  say  "  the  question  cannot  be  put  in  the  precise  form 
stated;  for  by  doing  so  it  would  be  assumed  that  the  facts  had  been 
proved.  When  the  facts  are  proved  and  admitted,  then  the  ques- 
tion, as  one  of  science,  would  be  generally  put  to  a  witness  under 
the  circumstances  stated  in  the  interrogatory." 

We  have  examined  the  form  of  the  question  objected  to  by  the 
bench  of  judges;  and  the  questions  put  in  the  several  cases  referred 
to,  viz:  Bellingham's  case;  Oxford's  case;  Offord's  case;  McNaugh- 
ton's  case;  Eogers'  case,  and  Freeman's  case;  comparing  these 
questions  and  applying  to  them  what  we  regard  as  the  true  princi- 
ple, we  allow  the  question  to  be  put  in  this  form: 

Question. —  You  have  heard  all  the  evidence  in  this  case  —  sup- 
posing the  jury  to  be  satisfied  that  the  facts  and  circumstances  tes- 
tified to  by  the  other  witnesses,  are  true,  what  is  your  opinion  as  a 
medical  man  of  the  state  of  the  prisoner's  mind,  at  the  time  of  the 
commission  of  the  alledged  crime?  W^as  the  prisoner,  in  your 
opinion,  at  the  time  of  doing  the  act,  under  any  -and  what  kind  of 
insanity  or  delusion;  and  what  would  you  expect  would  be  the  con- 
duct of  a  person  under  such  circumstances? 

Witness. —  lie  was  under  the  influence  of  a  diseased  imagination, 
arising  out  of  delusions  which  had  immediate  relation  to  the  act 
committed;  those  delusions  were  so  powerful  as  to  completely  sub- 
vert the  power  to  control  his  will  in  regard  to  the  murder  of  his 
wife.  He  was  suffering  under  the  form  of  mental  abberration  that 
is  technically  termed  monomania;  and  I  would  expect  that  imder 
the  influence  of  this  peculiar  disease  he  would  be  impelled  by  an  im- 
perious necessity,  in  as  much  as  he  believed  that  these  delusions 
were  realities;  and  they  would  have  a  tendency  to  produce  precisely 
the  same  or  greater  effect  on  his  mind,  as  such  facts,  assuming  them 
to  be  true,  would  have  on  a  perfectly  sane  individual. 

The  disease  of  insanity,  whether  in  this  or  other  forms,  is  subject 
to  paroxysms,  overwhelming  judgment  and  reason  and  will.  Such 
patients  are  generally  in  a  passive  state  in  relation  to  their  disor- 
der, but  even  when  passive,  you  may  by  putting  questions,  excite 
the  erroneous  train  of  thought  which  belongs  to  their  disease.  They 
will  never  admit  that  the  errors  of  judgment  are  errors;  for  if  they 
did  so  they  would  be  no  longer  insane;  but  being  under  a  firm  con- 
viction that  the  delusions  are  true,  they  reason  upon  them  as  a  sane 
person  reasons  on  facts.     Insanity  is  not  always  an  inflammatory 
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disease;  laudanum  is  sometimes  administered  in  large  doses  to  allay 
the  excitability,  enough  to  poison  a  healthy  person;  so  in  other  ner- 
vous diseases,  as  in  tetanus  or  lock-jaw. 

Insanity  is  subject  to  the  same  general  laws  as  other  diseases  of 
the  body,  gout  for  instance  or  rheumatism ;  and  is  frequently  trans- 
mitted in  families,  but  not  in  any  particular  order.  There  is  no  in- 
heritance of  mind;  the  mind  is  the  same  in  all;  there  is  an  inheri- 
tance of  blood,  and  bodily  organization,  and  the  diseases  connected 
with  them,  and  their  effect  on  the  mind.  The  effect  of  insanity  on 
the  "will  is  the  same,  whether  it  be  general  insanity  or  monamania. 
The  patient's  mind  acts  under  the  influence  of  the  delusion  in  the 
latter  case  as  much  as  in  the  former,  and  the  acts  of  the  patient  are 
not  acts  of  the  will,  but  of  the  delusion.  The  will  is  totally  subju- 
gated; the  power  sufficient  to  resist  the  delusion  would  be  sufficient 
to  remove  it,  as  it  would  require  reason  to  do  either.  Yet  a  person 
under  such  delusion  would  act  as  to  all  other  matters  as  wisely  as  if 
he  had  no  monomonia  at  all ;  he  will  remember  the  events  of  his  life 
better  than  a  sane  man.  I  express  the  decided  opinion  that  the  act 
here  was  the  result  of  delusion. 

By  the  Attorney  General. —  In  testing  the  reality  of  these  delu- 
sions, I  reasoned  with  him  without  any  effect;  I  know  of  no  other 
test;  medicine  is  no  test;  there  is  no  medicine  for  a  mind  diseased; 
medicine  will  operate  on  them  as  on  others.  Question. —  Why  was 
it  that  the  laudanum  did  not  kill  him?  Answer. — Because  he  vomit- 
ed it  up.  The  declaration  of  the  prisoner  at  the  time  that  he  was 
crazy,  would  be  no  evidence  of  insanity,  but  the  contrary.  If  he 
said  I  was  crazy  when  I  did  it,  this  would  be  conclusive  evidence 
that  he  was  sane  at  the  time  he  said  this;  but  though  said  the  same 
day,  it  might  be  no  evidence  of  sanity  when  the  act  was  done.  It 
is  not  characteristic  of  monomania  to  admit  the  act  and  defend  it; 
nor  is  it  any  evidence  one  way  or  the  other,  to  say  before  the  act, 
"if  anything  serious  happens,  don't  disturb  me." 

By  Mr.  Brown. —  Where  the  delusion  is  from  depression,  exciting 
causes  will  have  a  tendency  to  relieve  it ;  and  where  the  delusion  is 
accompanied  by  great  excitement,  the  abatement  of  excitement  re- 
lieves. 

Kendal  M.  Lewis,  (in  reply.) — Has  known  prisoner  fifty  years. 
He  came  to  me  when  his  wife  was  gone  home  to  her  father's  to  buy 
a  negro  woman,  I  told  him  I  could  advise  him  how  to  get  his  wife 
hack;  I  asked  him  if  he  had  read  .(^sop's  Fables;  and  told  him  the 
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story  of  a  man  whose  wife  had  left  him,  who  gave  his  servant  money 
to  go  to  market  and  buy  provisions  for  a  feast,  giving  it  out  that  his 
master's  wife  having  left  him,  he  was  to  be  married  again  that  night; 
the  news  soon  spread,  and  the  wife  came  home  to  stop  the  wedding. 
He  laughed  at  the  story.  I  knew  nothing  of  the  jealousy  or  poison, 
and  had  never  heard  anything  against  Windsor's  honesty  or  intel- 
lect. He  Ixilieved  in  witchcraft  and  so  do  I,  and  can  prove  it  from 
the  bible.  I  don't  believe  in  shooting  witches,  though  the  practice 
is  common.  ^More  than  thirty  years  ago  I  saw  Windsor  and  others, 
attempt  to  destroy  a  witch  by  piercing  a  picture  with  a  marling 
spike.    They  had  no  gun  to  shoot  with. 

Lot  Rawlins. —  Prisoner  transacted  business  as  others  do.  Saw 
no  diflFercncc  in  him  up  to  this  time. 

James  Stuart. —  Prisoner  was  a  correct  business  man;  never  saw 
any  change  in  him  up  to  this  time.  I  never  had  an  idea  that  he 
was  insane. 

]YiIliam  Allen. —  Has  known  prisoner  three  years;  was  tenant  on 
his  farm;  never  had  any  idea  of  his  insanity.  Directed  me  in  the 
management  of  his  farm  proi)erly.  Mever  saw  any  change  in  him 
up  to  the  death  of  his  wife. 

William  W.  Dulancy. —  Knew  him  up  to  1842,  and  met  him  twice 
after  tliat,  in  company  with  his  wife.  1  saw  nothing  about  him  that 
suggested  the  idea  of  insanit}'.  He  was  long  in  the  habit  of  keeping 
a  gun,  sword  and  pistols.  I  have  done  business  with  him  since  he 
was  in  jail.  He  executed  a  bill  of  sale  for  a  boy  sold  before.  I 
thought  his  mind  as  good  as  ever  on  business  matters.  He  got  off 
a  little  at  one  time  talking  about  "  red  dust." 

By  Mr.  Brown. —  I  never  heard  him  spoken  of  as  crazy.  Have 
heard  him  spoken  of  as  believing  in  witchcraft,  or  as  superstitious. 

Dr.  Williatii  W.  Stuart. —  Was  prisoners  physician  from  1843 
to  1849.  On  the  day  of  killing  his  wife  I  had  no  other  impression 
with  regard  to  him,  but  that  he  knew  and  was  conscious  of  the  na- 
ture and  consequences  of  what  he  had  been  doing. 

By  Mr.  Bayard. —  I  knew  nothing  of  the  matters  since  spoken  of. 

By  Mr.  Houston. —  I  did  not  get  there  until  after  his  wife's  death. 

By  Mr.  Cullen. —  1  saw  him  in  jail  last  spring.  Heard  about  the 
"  hot  stuff,"  &c.  When  T  was  about  to  leave  him  he  took  my  hand 
to  bid  me  good  by,  and  said  he  had  always  been  my  friend  and  con- 
sidered me  his  friend,  and  said  he  would  be  glad  I  would  make  as 
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favorable  an  impression  among  the  people  in  regard  to  his  case  as  I 
could. 

By  Mr.  Houston. —  I  think  he  said,  before,  that  efforts  had  been 
made  to  prejudice  his  case. 

By  Mr.  Bayard. —  I  have  had  but  little  practical  knowledge  of 
insane  cases.  I  thought  he  had  hypocondriasis ;  a  disease  frequently 
attended  with  delusions. 

The  case  was  argued  before  the  jury  by  Mr.  Cullen,  and  Sauls- 
hury,  Attorney  General,  for  the  prosecution,  and  by  Messrs.  Hous- 
ton, Bayard  and  Broicn,  for  the  prisoner. 

Judge  Harrixgtox  charged  the  jury. 

After  remarking  upon  the  case  generally  with  reference  to  the 
jury's  duty,  he  spoke  of  the  arguments  of  counsel  and  of  certain 
irrelevant  matters  which  had  been  introduced.  He  specified  the 
reference  to  the  prisoner's  wealth;  to  a  supposed  public  opinion, 
whether  for  or  against  him ;  to  the  danger  of  having  him  turned  out 
again  upon  society;  to  the  responsibility  of  the  jury  here,  or  else- 
where, or  any  where,  except  to  their  own  consciences,  and  to  God, 
and  said : — "  Gentlemen,  all  these  things  are  to  be  at  once  and  for- 
ever thrown  out  of  this  case.  If  the  prisoner  have  wealth,  of  which 
you  have  no  proof  before  you,  it  may  he  properly  used  in  employing 
counsel  to  defend  him;  but  the  wealth  of  Croesus  could  not  swerve 
one  of  you  from  doing  in  the  case  what  you  conscientiously  believe 
to  be  right.  The  public  mind  may  be  excited,  and  you  have  no  evi- 
dence of  that.  To  be  sure  it  is  excited,  and  always  will  be,  and  ought 
to  be,  when  a  great  crime  is  supposed  to  be  committed;  but  it  is  an 
excitement  against  the  crime  and  against  him  who  shall  be  found 
guilty  of  the  crime ;  but  where  the  question  is  one  of  sanity  or  insanity 
of  the  prisoner,  there  can  be  no  excitement  in  the  minds  of  a  just  and 
right  minded  community  such  as  this  is.  If  the  prisoner  did  the  act 
feloniously,  having  such  capacity  as  made  him  a  responsible  being, 
(which  is  the  very  matter  to  be  tried)  such  an  excitement  is  a  proper 
excitement,  and  he  will  justly  suffer  the  extreme  penalty  of  the  law; 
but  if  you  should  find  otherwise,  and  that,  at  the  time  he  slew  his 
wife  he  was  an  irresponsible  being;  no  excitement  could  ever  exist 
in  favor  of,  or,  if  it  did  exist,  could  excuse  or  justify,  the  hanging 
a  madman.  And  as  to  any  danger  in  any  event  of  this  cause  that 
may  be  supposed  to  arise  from  the  prisoner,  the  same  law  which  will 
punish  him  if  he  be  guilty;  the  same  law  which  will  protect  him  if 
he  be  innocent;  can  afford  abundant  protection  to  society,  in  any 
VOL.  V.  68 
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sujiposable  case,  against  him.      I  mention  these  things  only  to  dis- 
miss them." 

He  remarked  generally  upon  the  manner  in  which  the  case  had 
been  conducted,  and  said,  "  we  have  not  witnessed  any  thing  of  per- 
secution, or  undue  prosecution  of  the  prisoner.  The  case  has  been 
prosecuted  and  defended  with  signal  ability ;  and  if  the  learned  coun- 
sul  have  suffered  themselves  to  get  warm  in  argument,  I  am  sure  it 
is  the  only  excitement  that  has  been  manifested  or  felt  within  these 
walls,  except  the  curiosity  that  attracts  this  great  crowd  to  hear  the 
evidence,  and  to  witness  a  display  of  forensic  eloquence.  For  the 
rest,  the  deliberation  which  has  protracted  the  case  to  a  nine  days' 
continuance;  and  the  patience  with  which  you  have  submitted  to  a 
practical  imprisonment  for  the  same  term,  manifest  nothing  of  ex- 
citement or  of  haste  to  anticipate  results  which  are  not  yet  fully 
matured. 

The  prisoner  is  charged  with  the  murder  of  his  wife,  and  it  may 
be  assumed,  for  it  is  not  denied,  that  he  did  kill  her  on  the  second 
of  May,  by  shooting  her  with  a  pistol. 

The  homicide  being  proved,  it  is  for  the  accused  to  extenuate  or 
excuse  his  guilt,  by  proof  of  facts  that  will  either  reduce  the  grade 
of  the  crime  to  some  other  offence  below  murder,  or  will  excuse  it 
altogether,  by  showing  that  in  the  commission  of  the  act  he  was  not 
a  voluntary  agent  or  responsible  being.  The  former  of  these  has 
not  been  attempted;  nothing  of  provocation  or  extenuation  has  been 
offered.  The  offence  of  the  prisoner  is  murder,  if  it  is  anything  at 
all;  and  we  may  as  well  at  once  simplify  the  issues,  and  bring  the 
case  to  its  true  points,  by  so  stating  it. 

All  homicide  is  presumed  to  he  murder,  unless  the  contrary  ap- 
pear; voluntary  and  unprovoked  homicide,  by  the  use  of  a  deadly 
weapon,  can  never  be  manslaughter  of  any  degree,  and  must  be  mur- 
der, if  the  person  slaying  be  a  responsible  being. 

The  defence  therefore  in  this  case  is  insanity;  and  the  whole  case 
turns  upon  the  question  whether  John  Windsor,  at  the  time  he  killed 
his  wife  was  sufficiently  sane ;  had  enough  of  judgment  and  will,  and 
power  over  his  own  actions,  to  make  him  criminally  responsible  for 
that  act. 

The  basis  of  accountability  to  God  or  man  for  any  conduct  is  the 
power  to  distinguish  between  right  and  wrong,  and  to  act  according- 
ly. The  sanction  of  all  law  rests  on  this  assumption;  the  object  of 
punishment  can  be  served  only  on  the  same  assumption.     The  law 
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prescribes  that  he  who  commits  murder  shall  suffer  death;  not  in 
vengeance  for  the  deed,  but  as  a  just  public  example  to  restrain 
others;  but  no  one  can  commit  murder  who  has  not  criminal  capa- 
city, and  no  just  public  example  can  be  made  by  the  execution 
of  an  irresponsible  being.  At  the  same  time,  we  are  not  to  confuse 
the  idea  of  a  want  of  criminal  capacity,  with  a  mere  defect  of  rea- 
son or  judgment;  we  cannot  measure  the  extent  of  a  man's  powers, 
nor  could  we  regard  any  one  as  acting  reasonably  who  slays  another; 
the  question  is  not  how  much  reason  and  judgment  a  man  has,  but 
whether  he  had  at  the  time  the  ability  to  distinguish  between  right 
and  wrong  in  reference  to  the  act  itself,  and  the  power  to  choose 
whether  he  would  do  it  or  not. 

On  the  terms  to  be  used  by  the  court  in  putting  such  a  case  be- 
fore a  jury,  eminent  judges  have  differed  in  opinion,  and  the  con- 
troversy on  that  subject  has  caused  most  of  the  legal  dispute  in  this 
case.  We  will  refer  to  some  of  them,  and  then  give  you  our  view  of 
the  law." 

[The  judge  then  referred  to,  and  read,  the  cases  of  Bex  vs.  Hat- 
■field,  1800,  Shelf.  Lun.,  292;  Rex  vs.  Bellingham,  1812;  Rex  vs. 
Offord,  1831,  24  Com.  Law  Rep.,  259;  Rex  vs.  Oxford,  1840,  38 
Ibid,  220;  Rex  vs.  Iligginson,  1843,  47  Ibid,  130;  the  resolutions 
of  all  the  judges  on  the  English  bench  on  these  questions  in  1843; 
and  the  case  of  Abner  Eodgers  before  the  Supreme  Court  of  Mas- 
sachusetts, recently  tried  before  Chief  Justice  Shaw.] 

He  then  continued: — 

"  We  do  not  perceive  that  there  is  any  very  great  difference  in  all 
these  cases;  the  aim  of  all  seeming  to  be  to  define  a  state  of  mind  in 
which  the  prisoner  is  capable  of  the  perception  or  consciousness  of 
right  and  wrong,  as  applied  to  the  act  he  is  about  to  commit,  and  has 
the  ability,  through  that  consciousness,  to  choose,  by  an  effort  of  the 
will,  whether  he  will  do  the  deed  which  he  knoivs  to  be  wrong.  Some 
of  the  definitions  referred  to  have  been  assailed  in  the  argument, 
and  are  said  to  have  been  questioned  by  others.  Bellingham's  case 
is  one  of  them ;  and  a  remark  is  quoted  of  Lord  Brougham,  namely : 
"on  that  day  week,  (referring  to  the  period  of  the  murder,)  Bel- 
lingham having  been  tried  and  convicted,  was  executed,  to  the 
eternal  disgrace  of  the  court  which  tried  him,  and  refused  an  appli- 
cation for  delay  grounded  on  a  representation  that,  were  time  given, 
evidence  of  his  insanity  could  be  obtained  from  Liverpool,  where  he 
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resided,  and  was  known : "  yet  the  doctrine  of  Sir  James  Mansfield 
in  that  case  was  recognized  by  Lord  Lyndhurst  in  Offord's  case  so 
late  as  1831;  and  the  remark  attributed  to  Lord  Brougham  was 
probably  directed  at  the  haste  with  which  the  trial  was  conducted; 
and  not  at  the  doctrines  of  the  charge. 

Upon  the  whole,  we  think  that  the  terms  used  by  Lord  Denman 
in  Oxford's  case,  express  our  view  of  the  law  about  as  well  as  any. 
In  that  case  the  Chief  Justice  of  the  Queen's  Bench  defined  crimi- 
nal capacity  in  these  terms: — 

"  Persons  prima  facie,  must  be  taken  to  be  of  sound  mind  till  the 
contrary  is  shown.  But  a  person  may  commit  a  criminal  act  and 
yet  not  be  responsible.  If  some  controlling  disease  was  in  truth  the 
acting  power  within  him,  which  he  could  not  resist,  then  he  will  not 
he  responsible.  It  is  not  more  important  than  difiicult  to  lay  down 
the  rule  by  which  you  are  to  be  governed.  Many  cases  have  been 
referred  to  upon  the  subject.  But  it  is  a  sort  of  matter  in  which 
you  cannot  expect  any  precedent  to  be  found.  It  is  the  duty  of  the 
court  to  lay  down  the  rule  of  the  Eitglish  law  on  the  subject;  and 
even  that  is  difficult,  1>ecause  the  court  would  not  wish  to  lay  down 
more  than  is  necessary  in  the  particular  case."  "  On  the  part  of 
the  defence  it  is  contended  that  the  prisoner  at  the  bar  was  not 
compos  mentis;  that  is,  (as  has  been  said,)  unable  to  distinguish 
right  from  wrong;  or  in  other  words  that  from  the  effect  of  a  dis- 
eased mind,  he  did  not  know  at  the  time  that  the  act  he  did 
was  wrong.  As  to  the  grand- father,  two  points  will  arise;  whether 
his  conduct  was  evidence  of  insanity,  or  only  of  violence  of  disposi- 
tion; and  if  of  insanity,  whether  the  insanity  was  or  was  not  here- 
ditary? It  may  be  that  medical  men  may  be  more  in  the  habit  of 
observing  cases  of  this  kind  than  other  persons;  and  there  may  be 
cases  in  which  medical  testimony  may  be  essential;  but  I  cannot 
agree  with  the  notion  that  moral  insanity  can  be  better  judged  of 
by  medical  men  than  b}'  others.  As  to  the  father  of  the  prisoner, 
the  question  will  be  whether  there  was  a  real  absence  of  the  power 
of  reason — the  power  of  controlling  himself;  or  whether  it  was  only 
a  violent,  or  even  a  cruel  disposition;  and  then  upon  the  whole,  the 
question  will  be  whether  all  that  has  been  proved  about  the  prisoner 
at  the  bar,  shows  that  he  was  insane  at  the  time  when  the  act  was 
done — whether  the  evidence  given  proves  a  disease  in  the  mind,  as  of 
a  person  quite  incapable  of  distinguishing  right  from  wrong.  Some- 
thing has  been  said  about  the  power  to  contract  and  to  make  a  will. 
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But  I  think  that  those  things  do  not  supply  any  test.  The  question 
is,  whether  the  prisoner  was  laboring  under  that  species  of  insanity, 
which  satisfies  you  that  he  was  quite  unaware  of  the  nature,  charac- 
ter and  consequences  of  the  act  he  Avas  committing;  or,  in  other 
words,  whether  he  was  under  the  influence  of  a  diseased  mind,  and 
was  really  unconscious  at  the  time  he  was  committing  the  act,  that 
it  was  a  crime." 

And  in  connection  with  the  remark  made  by  Lord  Denman  about 
the  value  of  medical  testimony  on  the  question  of  moral  insanity,  the 
judge  read  from  the  charge  of  Chief  Justice  Shaw,  of  Massachusetts, 
the  following  remarks,  to  show  the  principle  upon  which  such  evidence 
is  admitted. 

"  The  opinions  of  professional  men,  on  a  question  of  this  descrip- 
tion, are  competent  evidence,  and  in  many  cases  are  entitled  to  great 
consideration  and  respect.  The  rule  of  law,  on  which  this  proof  of 
the  opinion  of  witnesses,  who  know  nothing  of  the  actual  facts  of  the 
case,  is  founded,  is  not  peculiar  to  medical  testimony,  but  a  general 
rule,  applicable  to  all  cases,  when  the  question  is  one  depending  on 
skill  and  science,  in  any  particular  department.  In  general,  it  is 
the  opinion  of  the  jury  which  is  to  govern,  and  this  is  to  be  formed 
upon  the  proof  of  facts  laid  before  them.  But  some  questions  lie 
beyond  the  scope  of  the  observation  and  experience  of  men  in  gene- 
ral, but  are  quite  within  the  observation  and  experi^ce  of  those 
whose  peculiar  pursuits  and  professions  have  brought  that  class  of 
facts  frequently  and  habitually  under  their  consideration.  Ship- 
masters and  seamen  have  peculiar  means  of  acquiring  knowledge 
and  experience  in  whatever  relates  to  seamanship  and  nautical  skill. 
When,  therefore,  a  question  arises  in  a  court  of  justice,  upon  that 
subject,  and  certain  facts  are  proved  by  other  witnesses,  a  shipmas- 
ter may  be  asked  his  opinion  as  to  the  character  of  such  acts.  The 
same  is  true  in  regard  to  any  question  of  science,  because  persons 
conversant  with  such  science,  have  peculiar  means,  from  a  large 
experience  in  such  department  of  science,  of  drawing  correct  infer- 
ences from  certain  facts,  either  observed  by  themselves,  or  testified 
to  by  other  witnesses.  A  familiar  instance  of  the  application  of 
this  principle  occurs  very  often  in  cases  of  homicide,  when  upon 
certain  facts  being  testified  to  by  other  witnesses,  medical  persons 
are  asked,  whether,  in  their  opinion,  a  particular  wound  described, 
would  be  an  adequate  cause,  or  whether  such  wound  was,  in  their 
opinion,  the  actual  cause  of   death,  in  the  particular   case.      Such 
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questions  are  commonly  asked  without  objection;  and  the  judicial 
proof  of  the  fact  of  killing  often  depends  wholly  or  mainly  on  such 
testimony  or  opinion.  It  is  upon  this  ground  that  the  opinions  of 
witnesses,  who  have  long  been  conversant  with  insanity  in  its  va- 
rious forms,  and  who  have  had  the  care  and  superintendence  of  in- 
sane persons,  are  received  as  competent  evidence,  even  though  they 
have  not  had  opportunity  to  examine  the  particular  patient,  and 
observe  the  symptoms  and  indications  of  disease,  at  the  time  of  its 
supposed  existence.  It  is  designed  to  aid  the  judgment  of  the  jury, 
in  regard  to  the  influence  and  effect  of  certain  facts,  which  lie  out 
of  the  observation  and  experience  of  persons  in  general.  And  such 
opinions,  when  they  come  from  persons  of  great  experience,  and  in 
whose  correctness  and  sobriety  of  judgment  just  confidence  can  be 
had,  are  of  great  weight,  and  deserve  the  respectful  consideration 
of  a  jury.  But  the  opinion  of  a  medical  man  of  small  experience, 
or  of  one  who  has  crude  and  visionary  notions,  or  who  has  some  favo- 
rite theory  to  support,  is  entitled  to  very  little  consideration.  The 
value  of  such  testimony  will  depend  mainly  upon  the  experience, 
fidelity  and  impartiality  of  the  witness  who  gives  it. 

One  caution,  in  regard  to  this  point,  it  is  proper  to  add;  even 
when  the  medical  or  other  professional  witnesses,  have  attended  the 
whole  trial,  and  heard  the  testimony  of  the  other  witnesses,  as  to 
the  facts  and  circumstances  of  the  case,  they  are  not  to  judge  of  the 
credit  of  the  witnesses,  or  of  the  truth  of  the  facts  thus  testified  by 
others.  It  is  for  the  jury  to  decide  whether  such  facts  are  satisfac- 
torily proved." 

The  case  was  then  committed  to  the  jury,  who  retired;  and  the 
next  day  returned  with  a  verdict  of  conviction. 

Sentence  of  death  was  accordingly  pronounced  on  the  prisoner; 
but  in  consequence  of  great  doubt  of  his  sanity  existing  in  the  pub- 
lic mind,  and  especially  with  the  medical  profession,  he  has  been 
respited  from  time  to  time  by  the  Governor,  and  is  yet  (1856)  in 
prison. 
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ADMINISTRATORS. 

It  seems,  that  where  an  administrator  is  also  guardian,  he  is  bound 
to  transfer  the  assets  into  his  hands  as  guardian,  or  it  ia  a  breach  of 
the  condition  of  his  guardian  bond.     State  use  Burton  v.  Tunnel.     94. 

The  administration  sureties  are  not  discharged  until  transfer.  Bur- 
ton V.  Anderson.    221. 

The  transfer  may  be  compelled.    Ibid. 

In  case  of  neglect  and  insolvency,  th«  guardian  sureties  may  become 
liable.    Ihid. 

This  must  appear  by  exhausting  remedies  on  the  administration  bond. 
Ibid. 

On  the  removal  or  death  of  an  administrator,  the  co-administrator, 
or  succeeding  administrator,  is  entitled  to  recover  all  the  assets.  Bur- 
ton's adm'r  v.  Tunnel.     182. 

Where  co-administrators  execute  separate  bonds  and  one  of  them 
dies  or  is  removed,  the  oo-administrator  may  recover  the  balance  ap- 
pearing on  his  account.    Ibid. 

W.  sued  out  a  fi.  fa.  attachment  against  H.  and  laid  it  in  the  hande 
of  S.,  who  died  before  answer.  An  alias  was  then  laid  in  the  hands 
of  the  executor  of  S.,  and,  on  a  rule  to  show  cause  why  be  should  not 
be  compelled  to  answer,  he  was  discharged.  Wootten  v.  Harris 
254. 

Rents  cannot  be  reoo\-<6red  in  a  suit  upon  an  administration  bond, 
before  an  account  is  passed.    State  use  Giles  v.  Waples,  257. 

The  act  of  1837,  extending  the  obligation  of  administrators  to  rents 
received,  brings  them  within  the  bond,  though  not  expressed.    Ibid. 

In  an  action  by  a  distributee,  a  minor,  against  the  surety  of  an  ad- 
ministrator, the  defendant  cannot,  under  a  plea  of  payment  or  set-off, 
set  up  a  claim  for  maintenance  and  support  of  the  minor  by  his  mother, 
the  administratrix.    Ibid. 
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ADMINISTRATORS. 

Co-adaninistratora  are  not  liable  for  the  separate  acts  of  each  other. 
They  do  not  stand  in  the  relation  of  sureties  to  each  other.  State  use 
Hart  V.  Belin  &  Breck,  400. 

Goods  may  be  levned  upon  in  the  hands  of  an  administrator,  by  force 
of  an  execution  issued  after  the  intestate's  death,  but  bearing  teste 
before.    Oraham's  ex'x.  v.  Wilson,  435. 

AMENDMENT. 

Motion  for  a  mandamus  may  be  amended  after  argument.  Hous- 
ton V.  Levy  Court,  15. 

The  record  entry  of  a  judgment  amended  in  the  Court  of  Appeals. 
Clark  V.  Pritchett,  283. 

The  report  of  referees  appointed  under  a  rule  of  court,  may  be  amended 
by  leave,  &c.     Gardner  v.  Masow,  286. 

Amendment  of  original  writ  allowed.    Ennis  et  al  v.  Ennis,  390. 

Amendment  in  the  names  of  parties  allowed,  on  terms,  391.  Mc' 
Colley  d  Brother  use  Warren  v.  Collins,  391. 

APPEAL. 

The  Superior  Court  will  not  try  on  appeal  from  a  justice  of  the 
peace,  a  case  not  within  his  jurisdiction,  though  within  theirs.  Barr 
V.  Logan,  52. 

The  transcript  must  show  jurisdiction.    Ibid. 

On  appeal  the  plaintiff  must  show  a  right  of  action,  when  the  suit 
was  commenced  below.    Norton  v.  Janvier,  346. 

A  writ  of  error  lies  to  the  Superior  Court,  in  cases  appealed  from 
justices  of  the  peace.    Waples  v.  Gum,  404. 

On  an  appeal,  rule  narr  on  a  plaintiff,  against  whom  there  were  too 
returns  of  non  est  est  inventus.  Mayor,  dc,  Wilmington  v.  Hedges 
&  McClung,  421. 

On  an  appeal,  the  officer  can  be  charged'  only  with  the  neglect  of 
duty,  for  which  the  suit  was  brought  below.     Lord  v.   Tovmsend,  457. 

ASSUMPSIT. 

Assumpsit  cannot  be  maintained  on  a  transaction  from  which  no 
contract  can  be  implied.    Button  v.  Wetherald,  38. 

Wall  lie  between  officers  ha\ing  liens  on  goods  sold  by  execution. 
Stephenson  v.  Newcomb,  150. 

A  promise  to  pay  a  constable  the  amount  of  an  execution,  in  his 
hands,  if  he  will  release  his  levy,  is  on  a  good  consideration.  West  v. 
Hosea,  232. 

The  obligation  is  to  the  officer  and  not  to  the  plaintiff.     Ibid. 
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As  between  near  relations,  the  law  does  not  imply  a  promise  to  pay 
board,  &c.,  while  on  a  visit.    Mariner's  adm'r.  v.  Collins,  290. 

A  subscription  to  a  common  object  with  others,  thougk  gratuitous, 
creates  a  legal  liability.     Norton  v.  Janvier,  346. 

If  on  a  condition,  the  condition  must  be  performed  before  a  right  of 
action  accrues.    Ibid. 

On  a  special  count  in  assumpsit,  on  an  executory  contract,  the  plain- 
tiff cannot  recover  by  proof  of  an  executed  contract.  Simpson  v.  War- 
ren, 371. 

The  law  will  not  imply  a  contract  as  between  father  and  son-in-law, 
to  pay  his  wife's  board,  while  staying  at  her  father's  house.  Cantine 
V.  Phillips'  adm'r.,  428. 

ATTACHMENT. 

Who  is  art  inhabitant  of  this  State,  within  the  meaning  of  the  at- 
tachment law?     McCaulley  v.  Shute,  26. 

Foreign  attachment  against  one  of  several  partners  quashed,  the 
others  being  residents.     Sparks  v.  Zehley,  353. 

After  judgment,  execution  and  sale  of  land  on  foreign  attachment, 
it  is  too  late  to  object  that  the  defendant,  being  a  citizen,  was  not  lia- 
ble to  this  form  of  suit.    Paynter  and  icife  v.  Taylor,  392. 

Money  of  a  client  cannot  be  attached  in  the  hands  of  his  attorney 
in  court.    Johns  v.  Allen,  419. 

On  attachment  for  rent,  on  affidavit  that  the  tenant  is  about  to  re- 
move, so  as  to  defeat  a  distress,  the  court  will  not  quash  the  attach- 
ment for  want  of  sufficient  cause  for  the  affidavit,  but  will  refuse  costs. 
Janney  v.  Wier,  422. 

AWARDS. 

Where  the  prothonotary  entered  a  reference  of  a  cause,  in  terms 
larger  than  the  written  submission  of  the  parties,  the  court  set  aside 
the  award  and  corrected  the  entry  of  reference.  Meredith  v.  San- 
born, 249. 

They  also  set  aside  another  award  for  want  of  due  notice  of  hearing, 
and  required  the  parties  to  agree  to  the  substitution  of  another  refer- 
ree.     Ibid. 

When  arbitrators  are  good  witnesses,  and  to  what  extent,  in  pro- 
ceedings or  investigations  upon  their  awards.     Lloyd  v.   Seal,  250. 

The  report  of  referees  appointed  under  a  rule  of  court,  may  be  amended 
by  leave,  &e.     Gardner  v.  Mason,  286. 

An  award  that  a  line  shall  run  one  pole  from  the  river  or  "  branch," 
means  a  pole  from  the  middle  of  the  stream,  if  there  be  nothing  to  qualify 
dt.    Redden  v.  Smith,  389. 

VOL.  V.  G9 
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BAIL. 

Exonerated  by  insolvent  discharge  in  another  State;  wlien.  Hoy 
V.  Adams.     IGO. 

BAILMENT. 

The  law  of  bailment,  with  and  without  compensation,  ^'aughan  <£- 
Cannon  v.  Webster,  256. 

Non-delivery  on  demand  is  a  converf«ion  of  a   thing  bailed.     Ibid. 

Measure  of  damages.     Ibid. 

What  constitutes  a  common  carrier.     I'cnnvnill  v.  C'ullcn,  238. 

That  is  a  question  of  law.     Ibid. 

A  common  carrier  is  an  insurer,  except  for  inevitable  accident; 
war;  or  the  default  of  the  bailor.     Ibid. 

What  is  a  private  carrier.     Ibid. 

His  obligation  is  to  use  ordinary  care  and  diligence  to  prevent  ac- 
cident.    Ibid. 

BILLS  OF  EXCHANGE. 

A  bank  check  payable  ten  days  after  date  is  an  inland  bill.  Brad- 
ley V.  Hamilton's  adni'r.     305. 

The  drawer  is  conditionally  liable,  and  is  entitled  to  notice  of  dis- 
honor.    Ibid. 

Quere,  as  to  a  check  payable  presently?     Ibid. 

In  an  action  by  the  holder,  against  the  maker  of  a  promissory  note, 
or  the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular 
time  and  place,  the  plaintiff  need  not  a\ier  or  prove  a  demand  at  the 
time  or  place.     Martin  v.  Hamilton's  adrn'r.,  329. 

BOND. 

Equities  against  an  altered  bond.  Clcndaniel  d-  Ncall  v.  Hastings 
et  al.,  408. 

CERTIORARI. 

Exceptions  cannot  be  taken  outside  tiie  record,  except  as  to  mat- 
ters of  jurisdiction.    Betts  v.  Warren,  4. 

Appearance  cures  want  of  notice  for  new  trial.     Jester  v.  Lckite,   19. 

The  time  of  summons  must  be  full  live  days.  Warrington  v.  Tull, 
107. 

To  sustain  a  judgment  on  a  judgment  note,  the  note  must  be  of 
record.     i:ii)ruance  v.  Weldon  et  al,  176. 

Referees  may  adjourn  a  cause.     Richards  v.  Peterson.  235. 

The  record  must  show  the  adjournment.     Ibid. 

In  proceedings  by  attachment,  the  record  must  show  how  the  notice 
was  given.     Johnson  v.  Lay  ton,  252. 
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CERTIORARI. 

It  is  not  enough  to  state  that  it  was  given  "  according  to  law."     lb. 

This  objection  is  valid  in  proceedings  against  a  garnishee.     Ibid. 

On  certiorari,  the  court  will  not  reverse  a  judgment  for  error  in 
taxing  costs;  but  will  correct  the  record  in  this  respect.  Murshatl  v. 
Burton,  295. 

After  the  affirmance  of  judgment  on  certiorari,  a  scire  facias  may 
issue  in  this  court,  on  the  recognizance  to  prosecute.  Re<fister  v.  Lo.i/- 
man  <t  Townsend,  349. 

On  certiorari  the  exceptions  to  the  record  must  be  signed.  Piatt 
V.  Hook,  352. 

On  a  hearing  in  defendant's  absence,  though  after  an  appearance, 
a  magistrate  must  hear  proof  as  well  as  allegations  before  giving  judg- 
ment; and  the  record  must  show  this.     Phillips  v.  Cannon,  366. 

Allegations  of  diminution  not  allowable  for  matters  of  evidence.  Rus- 
sel  v.  Hepburn,  386. 

In  a  penal  proceeding  before  a  special  jurisdiction,  the  record  must 
show  every  thing  necessary  to  bring  the  defendant  within  the  statute. 
Proctor  v.  State,  387. 

There  can  be  no  trial  by  referees,  unless  the  defendant  has  appeared. 
Houston  V.  Melson,  428. 

CHOSE  IN  ACTION. 

Assignment  of  a  wife's  chose  in  action,  without  reduction  to  posses- 
sion, does  not  prevent  its  surviving  to  the  wife.  Vickeis  v.  Robert- 
son, 201. 

COMMON  CARRIERS. 

What  constitutes  a  common  carrier.     Penneicill  v.  Cullen,  238. 

This  is  a  question  of  law.     Ibid. 

He  is  an  insurer.     Ibid. 

Obligation  of  private  carriers.     Ibid. 

CONTRACTS. 

A  contract  mad«  with  a  minor  apprentice  to  serve  beyond  full  age, 
is  invalid.     Walker's  adm'r.  v.  Chambers,  311. 

Such    a  contract    is  not  against    policy;   it    may  be  for    the    minor's 
benefit;  and  may  be  ratified  by  him  after  majority.    Ibid. 
The   ratification  must  be  express.     It   cannot   be  implied   from   his  con- 
tinuing to  work  after  full  age.     Ibid. 

A  probate  must  be  signed,  as  well  as  sworn  to.     Ibid. 

CONSTITUTIONAL  LAW. 

The  power  of  the  Legishiture  to  revoke  corporate  chaiteis  is  reserved 
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by  the   Constitution,  and   need  not  be  contained  in  the  charter.     Del. 
B.  R.  Co.  V.  Tharp,  454. 

It  is  not  an  arbitrary  power,  but  only  for  cause,  of  which  the  Leg- 
islature is  to  judge,  and,  therefore,  a  reservation  of  the  power  of  revo- 
cation "  on  conviction  of  misuse  ot  abuse  of  privileges,"  is  a  constitu- 
tional reservation.    Ihid. 

CONSTABLE. 

After  levy  and  appraisement  by  a  constable,  he  has  such  a  special 
property  as  will  maintain  replevin,  though  the  property  levied  on  be 
left  in  the  defendant's  custody.     Polite  v.  Jefferson,  388. 

A  purchaser  at  constable's  sale  acquires  property,  though  the  pro- 
oeeddng  be  irregular,  if  founded  on  a  judgment  and  execution.  Pen- 
nington V.  Chandler,  394. 

A  constable's  return  may  be  objected  to  before  the  justice.     Ihid. 

The  oflBcer's  authority  cannot  be  controverted  collaterally.     Ihid. 

The  statute  of  frauds  does  not  apply  to  transfers  of  property  by 
judicial  sale.    Ihid. 

But  a  sale  of  property,  however  public,  may  be  vitiated  by  fraud.     Ih. 

A  constable  is  not  bound  to  sell  goods  under  a  fi.  fa.,  without  orders 
or  special  occasion.  Lord  v.  Toionsend,  457. 

A  return  of  execution  process  before  the  return  day,  is  not  irregular, 
unless  a  further  levy  is  thereby  prevented.    Ihid. 

On  an  appeal,  the  officer  can  be  charged  only  with  the  neglect  of 
duty,  for  which  the  suit  was  brought  below.    Ihid. 

An  arrest  may  be  lawfully  made  before  exhibiting  the  authority. 
State  v.  Wetherall  and  Dunsey,  487. 

Power  of  deputation.     Ward's  case,  496. 

Power  of  arrest.    Brown's  case,  506. 

CORPORATIONS. 

The  corporation  of  Wilmington  is  not  liable  for  flooding  adjacent 
lots,  in  the  lavpful  opening  of  streets.     Clark  v.  The  City,  243. 

A  certificate  of  survey  of  land  fot  the  use  of  an  improvement  corpo- 
ration, with  a  receipt  for  its  vulue  from  the  owner,  is  a  good  defence 
against  an  alienee  of  the  owner,  in  an  action  for  damages.  Hoic  v. 
Canal  Company,  245. 

If  a  company  enter  on  a  man's  land  without  authority,  they  are  liable 
for  damages,  but  the  damages  must  be  nominal,  if  they  in  fact  im- 
prove the  property.    Ihid.^ 

M.  sold  to  the  canal  company  a  part  of  his  farm  to  be  flooded,  re- 
ceived the  price,  and  bound  himself  to  convey  when  called  on.  The 
company   took  possession,   by   flooding  it,   and   continued   so  to   use   it. 
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M.  afterwards  sold  his  farm  to  H.,  without  reserving  the  parts  so  flooded. 
H.  brought  his  action  against  the  canal  company,  for  continuing  to 
flood  the  land.    Held,  that  he  could  not  recover.    Ibid. 

The  power  of  the  Legislature  to  re\x)ke  corporate  charters  is  re- 
served by  the  Constitution,  and  need  not  be  contained  in  the  charter. 
Del.  R.  Co.  V.  Tharp,  454. 

It  ia  not  an  arbitrary  power,  but  only  for  cause,  of  which  the  Leg- 
islature is  to  judge,  and,  therefore,  a  reservation  of  the  power  of  revo- 
cation "  on  conviction  of  misuse  or  abuse  of  privileges,"  is  a  constitu- 
tional reservation.     Ibid. 

COSTS. 

Money  may  be  paid  into  court  at  any  time  to  save  costs.  Cullen  v. 
Green,  17. 

The  aflBdiavit  to  save  costs  under  Digest  351,  must  be  strictly  within 
the  act.     Chillas  v.  Brooks,  60. 

Judgment  on  a  discontinuance  in  replevin  is  for  costs  only,  and  not 
for  a  return.    Mcllvaine  v.  Records,  226. 

Fees  of  witnesses  not  sworn  disallowed.     Bacon  v.  Matthews,  385. 

Costs  of  attachment  to  be  paid  by  the  party,  unless  otherwise 
ordered.    Ibid. 

DAMAGES. 

Measure  of  damages  for  a  continued  trespass.  Niven  v.  Stevens, 
272. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  evidence 
of  promise  of  marriage  is  not  admissiible  as  a  ground  of  damage;  but 
may  be  given  to  explain  the  daughter's  conduct,  if  she  is  attacked. 
Robinson  v.  Burton,  335. 

The  defendant's  condition  as  to  property  may  be  inquired'  into.     lb. 

And  the  plaintiff's  dissolute  habits;  but  not  his  general  reputation 
this  respect.    Ibid. 

The  character  of  the  daughter  is  in  issue.    Ibid. 

Proof  of  slight  acts  of  service  will  entitle  the  plaintiff  to  recover  for 
loss  of  service.     Ibid. 

Damages  enhanced  by  seduction;  may  be  exemplary,  or  punitive, 
in  aggravated  cases.     Ibid. 

DEPOSITIONS. 

A  deposition  taken  on  a  commission  may  be  attacked  by  denying 
the  signature  of  the  witness,  or  proving  a  fraudulent  personation.  Lord 
V,  Horsey,  317. 
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DEPOSITIONS. 

The  witnesses  signature  at  the  close,  covers  both  direct  and  cross 
examination.     Ibid, 

Contrary  statements  cannot  be  proved  to  impeach  a  witness,  without 
notice.     Ibid. 

A  commission  to  take  depositions  cannot  be  executed  after  the  term 
to  whicli  it  is  returnable.     Veach  v.  Bailiff,  379. 

It  is  no  objection  that  a  sealed  deposition  is  returned  by  the  hands 
of  a  party.    76  id. 

DEVISE. 

L.  devised  to  his  eight  grandsons,  naming  them,  all  his  lands  equally 
to  be  divided  between  them,  '"  and  if  either  of  them  should  die  leaving 
no  issue,  for  it  to  descend  to  the  surviiviing  ones,"  held  that  on  the  death 
of  one  of  the  grandsons  leaving  issue,  and  of  another  without  issue, 
the  share  of  tlie  latter  passed  to  the  six  surviving  grandsons,  and  not 
to  the  six,  together  witli  tlie  issue  of  the  seventh.  Dooling's  lessee  V. 
Hobbs,  405. 

DOWER. 

The  heir  estopped  to  deny  his  father's  seisin  as  against  the  widow. 
Griffith  v.  Griffith,  5. 

Can  the  grantee  or  alienee  of  a  husband  deny  his  title  on  a  claim  of 
dower.     ]  54. 

The  act  of  limitation  does  not  apply  to  administrators.     Ibid. 

Dower,  before  assignment,  may  not  be  taken  in  execution.  Gra- 
ham V.  Moore,  318. 

A  widow  is  not  entitled,  as  against  the  alienee  of  her  husband,  to 
the  possession  of  land  out  of  which  she  is  dowable,  before  dower  as- 
signed.    Stradley's  lessee  v.  Jones  d  McOlaughlan,  373. 

EASEMENT. 

A  private  right  of  way  exists  by  prescription,  grant,  usage,  or  ne- 
cessity.    Derrickson  v.  Springer,  21. 

ESTOPPEL. 

C.  D.  being  seized  by  devise  of  an  estate  tail  in  possession,  in  one 
moiety  of  an  estate,  with  a  vested  remainder  in  tail  in  the  other  moiety 
after  an  estate  tail  in  R.  D.,  had  all  his  interest  in  the  premises  sold 
by  the  sheriff  on  judgment  and  execution;  and  confirmed  the  title  of 
the  vendee  by  a  deed  conveying  "  all  his  right  and  estate  "  in  the  de- 
vised premises.  R.  D.  afterwards  died  intestate,  leaving  a  child, 
which  died  without  issue,  which  determined  the  estate  tail  in  his  moiety; 
held — 1.  That  the  interest  of  C.  D.   in  this  moiety  also  passed  to  the 
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vendee  of  the  sheriff.  2.  That,  even  if  it  did  not,  C.  D.  was  estopped 
by  his  deed  of  confirmation,  from  claiming  it.  Drapers  lessee  v.  Draper, 
358. 

EVIDENCE. 

A  written  paper  cannot  be  proved  by  copy,  without  notice  to  produce 
the  original.    Jefferson  v.  Conoway,  16. 

A  bailiff's  authority  to  distrain  for  rent  may  be  proved  by  parol. 
Lamhson  v.  Matthew,  28. 

A  will  sustained  on  an  issue  of  devisavit  vel  non,  thovigh  one  of  the 
witnesses  denied  liis  signature  and  ignored  the  execution.  Talley  v. 
Moore,  57. 

The  fact  of  a  slave's  exportation  may  be  proved  in  a  suit  for  free- 
dom, founded  on  such  fact,  without  a  previous  indictment  and  convic- 
tion of  the  master  for  the  misdemeanor.  Thoroughgood  v.  Ander- 
son, 97. 

The  appointment  of  a  guardian  by  the  Orphans'  Court  of  Maryland, 
certified  under  the  seal  of  a  register  of  wills,  is  not  evidence.  State 
use,  dc.  V.  Adams,  107. 

To  prove  partnership,  the  evidence  must  be  stronger  as  between  part- 
ners, than  others.     Robinson  v.  Green's  adm'r.,  115. 

Agency  may  be  proved  by  recognition.     118. 

Books  evidence  to  charge  after  discoveied  principal.  Smith  v.  Jessup 
d  Moore,  121. 

Effect  of  falsifying  book  entries.    Gosewich  v.  Zebley,  124. 

What  items  chargeable.     Townsend  v.  Townsend,  125. 

What  a  book  of  original  entries.     Etcart  v.  Morrell,  126. 

Reputation  as  a  negro  trader  is  evidence  on  a  question  of  selling  to 
export  slaves.     Taylor  v.  Horsey,  131. 

An  execution  cannot  be  proved,  without  proof  of  the  judgment.  State 
use,  dc.  v.  Records,  146. 

A  book  charge  against  A.,  for  work  done,  or  goods  delivered  to  F. 
is  not  of  itself  sufficient  to  bind  the  party  charged.  Walker's  adm'r^ 
V.  Yeatman,  267. 

In  a  second  action  for  a  continued  trespass,  the  former  verdict  and 
judgment  is  evidence,  but  not  conclusive,  of  title.  Xivin  use,  dc.  v. 
Stevens,  272. 

The  courses  and  distances  of  a  deed  may  be  controlled  by  the  hold- 
ings, where  there  are  %"isible  lines  marked  by  permanent  and  enduring 
objects,  such  as  walls,  fences,  &c.,  existing  at  the  time  of  the  convey- 
ance; and  with  such  references  as  may  apply  to  the  property  itself  as. 
then  being.     Ibid. 
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EVIDENCE. 

Where  the  action  was  by  a  minor,  through  his  father  as  next  friend, 
the  father's  declarations  were  excluded  from  the  evidence.  Hammer 
V.  Pierce,  304. 

A  probate  must  be  signed  as  well  as  sworn  to.  Walker  v.  Cham- 
bers, 311. 

A  deposition  taken  on  commission  may  be  attacked  by  denying  the 
signature  of  the  witness,  or  proving  a  fraudulent  personation.  Lord 
V.  Horsey,  317. 

The  witnesses  signature  at  the  close,  covers  both  direct  and  cross 
examination.     Ibid. 

Contrary  statements  cannot  be  proved  to  impeach  a  witness,  without 
notice.    Ibid. 

Manner  of  authenticating  official  records  from  other  4States.  I^mith 
V.  Redden  &  Wootten,  321. 

A  record  certified  under  seal  of  a  court,  is  evidence  that  it  is  a  court 
of  record.     Ibid. 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  evidence 
of  promise  of  marriage  is  not  admissible  as  a  ground  of  damage;  but 
may  be  given  to  explain  the  daughter's  conduct,  if  she  is  attacked. 
Robinson  v.  Burton,  235. 

The  defendant's  condition  as  to  property  may  be  inquired  into.     lb. 

And  the  plaintiff's  dissolute  habits;  but  not  his  general  reputation 
in  this  respect.    Ibid. 

The  character  of  the  daughter  is  in  issue.    Ibid. 

Proof  of  slight  acts  of  service  will  entitle  the  plaintiff  to  recover  for 
loss  of  service.    Ibid. 

Damages  enhanced  by  seduction:  may  be  exemplary,  or  punitive, 
in  aggravated  cases.     Ibid. 

Charges  for  sawing  lumber  are  proper  book  charges.  Conoway  v. 
Spicer,  425. 

On  the  trial  of  a  second  ejectment  between  the  same  real  parties, 
the  record  of  the  former  action  is  admissible  in  evidence,  though  the 
fictitious  parties  be  different,  and  also  the  term  laid.  Vandegrift  v. 
Pdge,  440. 

In  trespass  assault  and  battery,  words  uttered  by  the  plaintiff  against 
the  defendant,  on  a  former  occasion,  are  not  admissible  in  mitigation. 
Jarvis  v.  Manlove,  452. 

Nor  statements  made  by  third  parties  to  the  defendant  of  such  words. 
Ibid. 

The  defendant's  condition  in  life  and  occupation,  may  be  put  in  evi- 
dence.    Ibid. 
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Record  of  conviction  and  fine  for  the  public  offence,  is  not  evidence 
in  a  private  suit.     Ibid. 

Proof  in  cases  of  death  of  witnesses.     t<utton  v.  Sutton  et  al,  459. 

Proof  in  case  of  failure  of  memory  of  witnesses.     Ibid. 

Proof  of  contradictory  statements  made  by  attesting  witness  as  im- 
peaching his  signature,  or  his  deposition.     Ibid. 

Effect  of  proof  impeaching  the  general  credit  of  attesting  witness.     lb. 

Evidence  in  cases  of  forgery.     Tindal's  case,  488. 

Proof  of  guilty  knowledge.     Ibid. 

Reputation  of  incorporation  of  a  bank.     Ibid. 

Of  dying  declarations.     Cornishes  case,  502. 

Of  confessiions.    Johnson's  case,  507. 

Of  intent  to  kill.     Beaver's  case,  508. 

Of  disorderly  house.     Buckley's  case,  508. 

Of  drunkenness.     McGonigaVs  case,  510. 

Of  insanity.     Windsor's  case,  512. 

Of  opinions  of  medical  men.     Ibid,  512. 

EXECUTION. 

A  fi.  la.  in  sheriff's  hands  binds  before  levy.     Taylor  v.  Horsey,   131. 

A  stay,  without  fraud,  will  not  destroy  the  levy.  State  use  Lewes 
v.  Records,  146. 

If  land  be  sold  on  execution  against  a  decedent,  the  surplus  is  paya- 
ble to  the  executor,  and  not  to  the  heir.     Vincent  v.  Piatt,  164. 

An  execution  for  the  whole  amount  of  a  judgment  payable  by  in- 
stalments, before  all  the  instalments  are  due,  is  merely  irregular ;  and 
is  good  for  the  part  due.     State  use  Roe  v.  Piatt,  429. 

FISHERIES. 

The  public  have  a  right  of  navigation  and  fishery  on  all  streams 
where  the  tide  ebbs  and  flows,  even  though  the  riparian  proprietor's 
lines  cover  the  place ;  but  they  have  no  right  to  land  fish  on  private 
property,  above  high  water  mark.    Biekel  et  al  v.  Polk,  325. 

FRAUDS;  STATUTE  OF. 

A.  being  indebted  to  B.,  and  B.  to  C,  promised  C,  if  he  would  get 
an  order  from  B.,  to  accept  and  pay  it;  this  is  a  collateral  obligation 
and  within  the  statute.     Benson  v.  Walker,  110. 

A  contract  with  an  overseer  to  work  land  for  a  part  of  the  proceeds, 
is  not  within  the  statute  of  frauds.     Himesicorth  v.  Edwards,  376. 

A  lease  for  a  year  may  be  by  parol.     Ibid. 
VOL.   V.  70 
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FREIGHT. 

Freight  is  earned  only  on  delivery  of  the  pfoods  at  the  port  of  con- 
signment.    Thibault  v.  Russell,  293. 

GUARDIAN. 

Where  the  same  person  is  administrator  and  guardian,  he  is  bound 
to  transfer  the  funds;  and  the  neglect  to  pass  accounts  charging  him- 
self as  guardian,  is  a  breach  of  the  guardian  bond.  State  use,  i(c.  v. 
Tunnell,  94. 

HUSBAND  AND  WIFE. 

In  an  action  by  husband  and  wife,  on  a  note  to  the  wife  dum  sola, 
the  defendant  cannot  plead  by  way  of  set-off,  a  sale  of  goods  to  hus- 
band and  wife,  which  is  the  husband's  separate  liability.  Smith  v. 
Johnson,  40. 

Where  land  is  assigned  to  the  wife  upon  a  decree  of  divorce  she  is 
entitled  to  rents  from  the  confirmation  of  the  return.  Spicer  v.  Spi- 
cer,  106. 

Assignment  of  a  wife's  chose  in  action,  witliout  reduction  to  posses- 
sion, does  not  prevent  it  surviving  to  the  wife.  Cannon  v.  Robertson, 
201. 

On  a  judgment  note  given  to  an  unmarried  woman,  who  afterwards 
marries,  judgment  cannot  be  entered  at  the  suit  of  her  husband  alone. 
Young  &  Hall  v.  Bennett,  365. 

If  a  wife  leave  her  husband  without  his  consent  or  fault,  he  is  not 
liable  even  for  necessaries,  unless  furnished  by  his  orders.  Collins  v. 
Mitchell,  369. 

His  assent  may  be  implied  from  circumstances.     Ihid. 

If  a  husband  allow  his  wife  to  conduct  business  as  a  trader,  he  is 
liable  on  her  contracts.     Godfrey  &  Colladay  v.  Brooks,  396. 

Though  book  charges  be  made  against  her,  they  may,  with  other 
proof,  be  admitted  to  charge  the  husband.     Ibid. 

The  deed  of  a  married  woman,  executed  by  power  of  attorney,  to 
which  she  was  privately  examined,  does  not  bar  her  claim  of  dower. 
Letcis  V.  Coxe,  401. 

A  party  purchasing  a  title  clear  of  incumbrances,  is  not  l)ound  to 
accept  one  subject  to  such  a  contingency;  nor  is  he  estopped  to  set  up 
this  defect  of  title,  though  he  did  not  object  to  it  at  the  time  of  tender- 
ing the  deed.    Ibid. 

A  husband  is  liable  for  necessaries  furnished  his  wife,  living  sepa- 
rate from  him  by  his  own  fault.    Kemp  v.  Downham,  417. 

If  the  separation  be  voluntary,  though  caused  by  the  husband's  mis- 
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HUSBAND  AND  WIFE. 

conduct,  he  is  not  liable,  if  he  pay  her  a  suitable  allowance  of  which 
the  party  trusting  her  has  notice,  or  the  means  of  knowledge.     Ibid. 

A  wife,  though  separated  by  partial  divorce,  cannot  be  a  witness 
against  her  husband.     Ibid. 

Communications  between  husband  and  wife  are  privileged,  even  after 
the  husband's  death.     Gray  v.  Cole,  418. 

A  husband,  though  a  minor,  is  liable  for  necessaries  furnished  his 
wife.     Cantine  v.  Phillips'  adm'r.,  428. 

If  judgment  be  recovered  against  husband  and  wife,  for  the  debt  of 
the  wife  duni  sola,  and  the  husband  die,  his  estate  continues  liable;  and 
a  scire  facias  may  be  issued  against  his  executor.  Burton  and  wife 
V.  Burton's  ex'r.,  441. 

INDICTMENTS. 

Indictment.  Description  of  counterfeited  paper.  Reputation  of  in- 
corporation.    Proof  of  guilty  knowledge.     State  v.  Tindal,  488. 

Indictments  for  disturbing  religious  worship  need  not  specify  the 
place.    State  v.  Smith,  490. 

INDORSEE  AND  INDORSEE. 

Want  of  consideration  of  a  note  may  be  set  up  as  between  the  origi- 
nal parties,  or  against  an  indorsee  after  maturity,  but  not  otherwise 
McCready  v.  Cann.  175. 

An  indorsement  is  prima  facie  taken  to  be  in  the  usual  course  of 
trade.     Ibid. 

In  an  action  by  indorsee  of  a  note  indorsed  before  maturity,  probate 
by  the  indorser  is  not  necessary.     Martin  v.  Hamilton's  adm'r.,  314. 

The  consideration  of  a  note  duly  endorsed  cannot  be  attacked,  be- 
tween third  parties,  except  for  fraud.     Ibid. 

In  an  action  by  indorser  vs.  maker  of  a  note,  payable  at  a  particu- 
lar place,  it  seems  that  proof  need  not  be  made  of  presentment  at  the 
place.    Ibid. 

INHABITANT. 

Meaning  of  —  under  the  attachment  law.     McCaulley  v.  Shute,  26. 

INSANITY. 

If  a  person  commit  a  homicide,  though  affected  by  insane  delusion 
on  subjects  with  which  the  act  is  connected,  he  is  criminally  responsi- 
ble, if  he  were  capable  of  the  perception  of  consciousness  of  right  and 
wrong,  as  applied  to  the  act;  and  had  the  ability,  through  that  con- 
sciousness, to  choose  by  an  effort  of  the  will,  whether  he  would  do  the 
deed.     State  v.  Cornish,  512. 
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INSANITY. 

The  opinions  of  medical  men  are  evidence  on  a  question  of  insani- 
ty.   Ibid. 

Such  opinions  may  be  stated  e\-^n  on  the  facts  proved,  though  the 
physician  may  not  ha\'«  seen  the  patient.     Ibid. 

The  existence  of  previous  cases  of  insanity  in  the  prisoner's  family 
may  be  given  in  evidence  on  a  question  of  criminal  capacity;  and 
reputation  in  the  family  of  such  cases  may  be  proved,  on  the  princi- 
ple of  births,  deaths,  genealogies,  &c.     Ibid. 

The  court  will  not  change  the  venue  in  a  criminal  case,  without 
proof  of  facts  satisfying  them  that  an  impartial  trial  cannot  be  had  in 
the  county.    Ibid. 

INSOLVENCY. 

Assignments  preferring  creditors,  under  the  insolvent  laws  of  an- 
other State,  do  not  transfer  property  in  this  State.  King,  Boyd  & 
King  v.  .lohnson,  31. 

Effect  of  insolvent  discharges  in  other  States.  Tabor  v.  Ear- 
wood,  42. 

Exonerate  bail  here;  when.     Hoy  v.  Adams,  160. 

A  guardian  being  indebted  to  his  ward,  gave  judgment  bond  to 
some  of  his  sureties,  to  indemnify  all  —  held  good  against  other  credi- 
tors.    Tunnell  v.  Jefferson,  206. 

INTEREST. 

May  be  recovered  in  debt  on  a  lease  for  rent  arrear.  Guthrie  v. 
Stockton's  adm'r.,  123. 

And  for  arrears  of  rent  payable  at  a  day  certain.  Stockton's  adm'r. 
v.  Guthrie,  204. 

JUDGMENT. 

Presumed  to  be  paid  after  twenty  years.     Burton  v.  Cannon,  13. 

Presumption  rebutted  by  admissions,  even  to  third  party.     Ibid. 

A  bond  may,  with  other  circumstances,  be  presumed  to  be  paid,  in 
less  time.     Fleming  v.  Emory's  ex'r.,  46. 

The  judgments  of  the  State  courts  are  conclusive  in  all  the  States. 
Pritchett  v.  Clark,  63. 

If  the  record  show  jurisdiction,  it  is  conclusive.     Ibid. 

A  return  of  "  land  delivered  "  on  an  eligit  is  a  legal  satisfaction  of 
the  judgment.     Hinesly  v.  Hunn's  adm'r.,  236. 

On  a  scire  facias  there  must  be  proof  of  the  original  judgment. 
Campbell  v.  Carey,  427. 

A  judgment  is  presumed  to  be  paid  after  twenty  years,  unless,  &c. 
Ibid. 


INDEX.  557 

JUDGMENT. 

A  return  of  "  levy  to  the  amount,"  is  a  payment,  unless  the  levy  be 
otherwise  disposed  of.    Ibid. 

A  judgment  entered  is  a  lien  during  the  entire  day  of  its  entry,  and 
has  preference  to  a  mortgage  recorded  at  a  specified  hour  of  the  same 
day.    Hollingsworth  v.  Thompson,  432. 

JURY. 

Manner  of  striking  at  bar.    How.  v.  Canal  Company,  245. 
Challenges  for  cause.     Anderson's  case,  493. 

JUSTICES  OF  THE  PEACE. 

Have  jurisdiction  in  an  action  against  a  vendee  for  not  accepting 
goods  bought.     Barr  v.  Logan,  52. 

Have  no  jurisdiction  on  a  promise  to  accept  an  order.  Benson  v 
Walker,  110. 

It  seems  that  the  Superior  Court  has  power  to  attach  a  justice  of  the 
peace  for  flagrant  official  misconduct  affecting  private  rights.  King 
V.  Reading,  399. 

But  if  he  deny  the  facts  under  oath,  the  court  will  not  try  them  in 
this  summary  way;  but  remit  the  party  to  his  action,  or  indictment. 
Ibid. 

A  magistrate  acting  within  his  jurisdiction,  is  not  legally  responsi- 
ble for  error  of  judgment.    Bailey  v.  Wiggins,  462. 

He  cannot  be  made  a  trespasser  for  the  arrest  or  imprisonment  of  a 
party  charged  with  an  offence,  though  he  be  innocent.     Ibid. 

Quere?  Can  he  avail  himself  of  this  defence  in  an  action  of  tres- 
pass and  false  imprisonment,  under  the  general  issue?    Ibid. 

Where  the  plaintiff's  proof  shows  that  the  only  trespass  complained 
of  was  the  judicial  act  of  issuing  process  on  complaint  and  holding  to 
bail,  he  may.     Ibid. 

A  Ajrarrant  duly  issued  on  complaint  against  a  party  whose  name  is 
unknown,  and  with  a  blank  for  the  name,  is  not  illegal,  and  will  justify 
the  arrest  of  the  proper  person.     Ibid. 

LANDLORD  AND  TENANT. 

A  tenant  is  not  excused  from  the  payment  of  rent  by  the  destruc- 
tion of  the  premises  by  tempest,  unless  it  be  so  stipulated.  Patterson 
V.  Edmonson  et  al,  378. 

The  entry  of  the  landlord  to  repair,  for  the  tenant's  benefit,  is  not 
an  eviction.     Ibid. 

LARCENY. 

Things  attached  to  the  freehold  are  not  the  subject  of  larceny. 
State  V.  Hall,  492. 
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LARCENY. 

Animus  furandi.     State  v.  York,  493. 

LEGACY. 

A  bequest  to  A.  B.  &  C,  at  the  marriage  or  decease  of  the  testa- 
tor's sister,  to  each  $3,000,  in  cash,  to  be  paid  them  by  his  executor; 
held  to  be  a  vested  legacy  in  A.  B.  &  C.  Conwell's  adin'r.  v.  Heva- 
loe's  adm'r.,  296. 

LIBEL. 

On  indictments  for  libel,  the  jury  decide  as  in  other  criminal  cases 
the  law  and  fact,  by  rendering  a  general  verdict;  but  the  question  of 
libel  or  no  libel  is  a  question  of  law,  upon  which  the  court  instructs 
the  jury;  and  it  is  the  duty  of  the  jury  to  follow  this  instruction  as 
evidence  of  the  law.     State  v.  Jeandell  rf  Vincent,  475. 

The  jury  determines,  as  a  /ocf,  who  is  referred  to  in  the  libellous 
publication.     Ibid. 

Evidence  that  a  newspaper  came  from  defendant's  office,  and  was 
one  copy  of  an  edition  of  the  same  date,  is  proof  of  publication.     lb. 

The  true  title  of  the  paper  is  material.    Ibid. 

Other  publications  are  admissible  to  prove  malice.     Ibid. 

Definition   of   libel.     Ibid. 

LIMITATION;  STATUTE  OF. 

There  is  no  saving  in  favor  of  a  new  suit,  after  reversal  of  judgment 
for  the  defendant.    Robinson  v.  Robinson,  8. 

The  limitation  of  suits  under  the  U.  States  bankrupt  law  applies  to 
real  actions  by  the  assignee  in  the  State  court.  Lessee  of  Barr  v.  Still- 
man,  22. 

The  statute  does  not  apply  to  dower.     Bordley  v.  Clayton,  154. 

The  act  of  limitation  does  not  begin  to  run  until  there  are  parties 
fapable  of  suing  and  being  sued.  Conwell's  adm'r.  v.  Morris"  adm'r., 
299. 

Where  a  cause  of  action  does  not  arise  until  after  a  person's  death, 
the  act  does  not  begin  until  there  is  a  party  representing  him.     Ibid. 

An  acknowledgment  of  a  debt,  though  made  to  a  third  party,  will 
take  it  out  of  the  act  of  limitation.     Newkirk's  ex'r.  v.  Campbell,  380. 

An  acknowledgment  of  liability  of  the  estate  to  pay  a  debt,  made 
by  one  of  several  administrators,  will  not  remove  the  bar  of  limitation. 
Conoway's  adm'rs.  v.  Spicer's  adm'x.,  425. 

MAND.AMUS. 

How  issued  to  an  incorporated  body.  Houston  v.  The  Levy  Court, 
15. 
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MANDAMUS. 

Will  not  issue  to  oblige  the  exercise  of  a  discretionary  power,  unless 
there  is  a  refusal  to  use  any  discretion.    Ibid,  103. 

MORTGAGE. 

A  bought  land  of  D.  and  executed  a  mortgage  and  bond  for  the  pur- 
chase money,  on  which  judgment  was  entered.  He  entered  into  possession 
as  tenant  in  common  with  B.  and  C,  instituted  proceedings  for  partition 
and  died.  His  son  accepted  the  land,  gave  recognizance  and  paid  it.  D's 
mortgage  was  then  recorded.  Held  that  the  son  took  the  land  discharged 
from  the  mortgage;  and  that  this  was  a  good  defence  at  law.  Deakyne 
V.  Lore's  adm'r.,  254. 

MURDER. 

Malice  —  evidence  of,  as  drawn  from  the  weapon  used.  State  v.  Ward, 
496. 

Right  of  self-defence.    Ibid. 

Right  of  escape,  where  the  arrest  is  unlawful.    Ibid. 

Right  of  deputation  of  power  to  arrest.    Ibid. 

If  a  person  commit  a  homicide,  though  affected  by  insane  delusion 
on  subjects  with  which  the  act  is  connected,  he  is  criminally  responsi- 
ble, if  he  were  capable  of  the  perception  or  consciousness  of  right  and 
Avrong,  as  applied  to  the  act;  and  had  the  ability,  through  that  conscious- 
ness, to  choose  by  an  effort  of  the  will,  whether  he  would  no  the  deed. 
State  V.  Wifidsor,  512. 

The  opinions  of  medical  men  are  evidence  on  a  question  of  insanity. 
Ibid. 

Such  opinions  may  be  stated  even  on  the  facts  proved,  though  the  phy- 
sician may  not  have  seen  the  patient.    Ibid. 

The  existence  of  previous  cases  of  insanity  in  the  prisoner's  family 
may  be  given  in  evidence  on  a  question  of  criminal  capacity;  and  reputa- 
tion in  the  family  of  such  cases  may  be  proved,  on  the  principle  of  births, 
deaths,  genealogies,  &c. 

The  court  will  not  change  the  venue  in  a  criminal  case,  without  proof 
of  facts  satisfying  them  that  an  impartial  trial  cannot  be  had  in  the 
county.    Ibid. 

N  EXiROES. 

A  commitment  of  non-resident  negroes  must  show  the  offence  and  judg- 
ment in  pursuance  of  the  statute.    Sipple  v.  Adams,  149. 

Free  negroes  being  in  this  State  prior  to  tliv  act  of  1851,  are  not  sub- 
ject to  its  penalties,  though  non-residents.    Burr's  case,  351. 
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NUISANCK. 

Definition.     State  v.  Wethereld  et  al,  487. 
State  V.  Records,  500. 
State  V.  Layman,  510. 

PARTNERSHIP. 

Partners  cannot  sue  ea»'h  other  at  law,  until  settlement  and  promise 
to  pay  the  balance.    Robinson  v.  Green's  adm'r.,  115. 

Stipulated  compensation  may  be  recovered  at  law,  though  payable  out 
of  profits.    Ibid. 

Partnership  is  a  question  of  law,  dependent  on  the  facts.    Ibid. 

Partnership  obligations  are  joint  and  not  several.  Curry  d  Davis  v. 
Warrington,  147. 

In  an  action  on  a  note  endorsed  specially  to  a  firm,  the  partnership 
must  be  proved.    Boswell  &  Co.  v.  Dunning,  231. 

A  co-partner  cannot  bind  the  firm  by  deed,  without  express  authority 
by  deed.    Little  cC-  Hazzard  v.  Prettyman,  291. 

But  if  one  execute  a  paper  in  the  presence  of  his  partner,  with  his 
assent,  it  may  bind  as  the  act  of  both.    Ibid. 

A  joint  party  may  be  called  as  a  witness.    Ibid. 

If  one  seal  in  the  presence  and  by  authority  of  the  other,  it  is  the  deed 
of  all.    Ibvl. 

But  the  authority  cannot  be  proved  by.  one  of  the  partners.     Ibid. 

Partners  may  sue  at  law,  after  a  settlement  and  admitted  balance. 
Martin  v.  Solomon's  adm'x.,  344. 

Such  balance  may  be  rectified  by  subsequent  admissions.     Ibid. 

PRACTICE. 

Plaintiff  has  no  right  to  take  a  double  opening,  if  the  defendant  offer 
no  evidence.     Tyre  v.  Morris,  3. 

On  reversal  of  a  judgment  for  defendant,  the  Court  of  Errors  and  Ap- 
peals will  order  a  procedendo,  8. 

Short  pleadings  may  be  drawn  out  at  any  time.  Mcllvaine  v.  Hol- 
land, 10. 

How  is  a  mandamus  to  issue  against  the  Levy  Court?  Houston  v.  The 
Levy  Court,  15. 

A  writing  cannot  be  proved  by  copj',  without  notice  to  produce  it.  Jef- 
ferson V.  Conoway,  16. 

On  a  plea  of  tender  the  money  must  be  paid  in  court.  It  may  be  paid  in 
at  any  time.    Cullen  v.  Oreen,  17. 

Notice  of  application  for  a  road  served  on  the  overseer  of  a  non-resident, 
is  sutBcient.    Petition  of  Kimmey  and  others,  18. 

A  court  of  law  will  not  inquire  into  the  consideration  of  a  judgment, 
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PRACTICE. 

unless  it  be  to  prevent  abuse  of  its   powers.     Townsend   v.   Townsend, 
20. 

Suit  will  not  lie  by  a  landlord  against  a  purchaser  of  goods  sold  on  a 
distress  for  rent.     Lambson  v.  Matthew,  28. 

If  goods  be  taken  tortiously  and  sold,  the  owner  may  waive  the  tort  and 
recover  the  value  in  assumpsit.    Hutton  v.  Wetherald,  38. 

Upon  a  distress  for  rent  and  replevin,  the  value  of  the  rent  in  kind 
may  be  found  by  the  jury,  without  appraisers.  Crawford  v.  Wright,. 
59. 

Order  made  for  sitting,  on  appeal,  of  a  judge  who  sat  below.     Workman 
v.  Cannon,  91. 

In  a  suit  for  freedom  by  a  slave,  for  being  illegally  exported  from  the 
State,  the  court  will  determine  the  fact  of  exportation  as  one  of  the  issues. 
Thoroughgood  v.  Anderson,  97. 

Causes  will  not  be  postponed  without  consent,  for  the  absence  of  one  of 
several  counsel.     State  use,  &c.  v.  Adams,  107. 

Short  pleadings  may  be  drawn  out  at  any  time,  unless  objected  tc 
Phleger  v.  Ivins,  118. 

The  right  of  action  follows  the  interest.  Totonsend  v.  Toicnsend, 
127. 

Inadequacy  of  price  not  alone  sufficient  to  avoid  a  sheriflf's  sale.  Booth 
V.  Webster,  129. 

But  it  will  be  considered.    Ibid. 

Assumpsit  will  lie  between  officers  having  liens  on  property  sold. 
Stephenson  v.  'Neiccomb,  150. 

The  regularity  of  the  judgments  cannot  be  collaterally  tried.    Ibid. 

A  common  interest  as  a  citizen  does  not  entitle  a  person  to  review  a  road 
order.     152. 

Judgment  against  one  of  three  joint  obligors  vacated.  Bank  v.  Sharpe, 
170. 

Trespass  lies  by  a  father  for  a  forcible  injury  to  his  son,  per  quod. 
Hammer  v.  Pierce,  171. 

Action  will  not  lie  on  a  stock  subscription,  unless  its  terms  express  a 
promise  to  pay.     Odd  Fellows'  Hall  Company  v.  Glazier,  172. 

In  suits  for  freedom,  testimony  is  to  be  taken  at  bar.  Thoroughgood 
V.  Anderson,  199. 

Objection  to  depositions  waived  by  joining  in  the  commission.     Ibid. 

The  plea  of  "  property  "  in  replevin,  puts  plaintiff  on  proof  of  his  right 
to  the  tlMng.    Mcllvaine  v.  Records,  226. 

Judgment  on  a  discontinuance  in  replevin  is  for  costs,  and  not  for  a  re- 
turn.    Ibid. 

VOL.  V.  71 
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In  an  action  on  a  note  endorsed  specially  to  a  fiini,  the  partnership 
must  be  proved.    Bosiccll  d  Co.  v.  Dunning,  231. 

Measure  of  damages  for  breach  of  warranty  of  soundness  of  a  horse. 
Burton  v.  Young,  233. 

Manner  of  striking  juries  at  bar.    How  v.  Canal  Company,  245. 

W.  sued  out  a  fi.  fa.  attachment  against  H.  and  laid  it  in  the  hands  of 
S.,  who  died  before  ans\\er.  An  alias  was  then  laid  in  the  hands  of  the 
executor  of  S.,  and,  on  a  rule  to  show  cause  why  he  should  not  be  compelled 
to  answer,  he  was  discharged.    Wootteii  v.  Harris,  254. 

The  law  of  bailment  with,  and  without  compensation.  Vaughan  d  Can- 
non V.  Webster,  256. 

Non-delivery  on  demand  is  a  conversion  of  a  thing  bailed.    Ibid. 

Measure  of  damages.    Ibid. 

The  sheriflF  is  bound  to  execute  process  against  the  same  defendant  in 
the  order  it  is  received  by  him.    Rust  v.  Pritchett,  200. 

Rules  to  lay  down  pretensions  must  be  executed  on  notice  to  the  other 
party.    Short  v.  Cummins,  621. 

The  surveyor  and  chain  carriers  should  be  sworn.     Ibid. 

A  negotiable  instrument  imports  a  consideration,  and  the  plaintiff  is 
not  obliged  to  prove  a  consideration,  except  in  cases  of  fraud.  Kennedy 
V.  Murdick,  263. 

A  conditional  note  must  be  declared  on  as  a  special  agreement;  and  the 
plaintiff  must  prove  performance  of  the  condition.    Ibid. 

Action  may  be  brought  on  a  bond  for  a  sum  payable  on  dematid,  without 
idemand.    Husbands  v.  Vincent,  268. 

But,  it  seems,  that  on  a  bond  with  a  penalty  conditioned  for  payment 
•of  a  sum  on  demand,  a  suit  will  not  lie  for  the  penalty,  without  actual 
demand.     Ibid. 

Suit  may  be  brought  in  any  county  on  a  sheriff's  recognizance.  State, 
use,  dc.  V.  Oreen,  270. 

The  action  is  not  local.    Ibid. 

The  writ  of  estrepement  cannot  be  issued  in  an  action  of  trespass  quare 
•clausum  fregit.    Burbage  v.  Dazy  et  al,  324. 

In  an  action  by  the  holder  against  the  maker  of  a  promissory  note,  or 
the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  time  and 
place,  the  plaintiff  need  not  aver  or  prove  a  demand  at  the  time  or  place. 
Martin  v.  Hamilton's  adm'r.,  320. 

After  the  affirmance  of  judgment  on  certiorari,  a  scire  facias  may  issue 
in  this  court,  on  the  recognizance  to  prosecute.  Register  d  Layman  v. 
Townsend,  349. 
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Though  a  scroll  is  a  sufficient  sealing  of  an  instrument,  some  seal  must 
appear  on  its  face.  The  words  "  witness  my  hand  and  seal  "  are  not  suf- 
ficient.   Armstrong  v.  Pearce,  351. 

On  certiorari  the  exceptions  to  tlie  record  must  be  signed.  Piatt  v. 
Hook,  352. 

Foreign  attachment  against  one  of  several  partners  quashed,  the  others 
being  residents.    Sparks  v.  Zebley,  353. 

Quere,  as  to  the  practice  under  Dig.  51,  [Code,  371,]  in  proceedings 
against  absconding  debtors.     Wales  v.  Barratt,  356. 

On  an  inquisition  of  lands  the  inquisitors  must  hear  testimony  as  to 
value,  if  they  have  no  personal  knowledge.    Hosea  v.  Purnell,  364. 

On  a  judgment  note  given  to  an  unmarried  woman,  who  afterwards  mar- 
ries, judgment  cannot  be  entered  at  the  suit  of  her  husband  alone.  Young 
<£•  Uall  V.  Bennett,  365. 

On  non  est  factum  pleaded,  the  defendant  cannot  show  that  the  bond 
signed  was  represented  to  be  of  a  different  amount.  Evans  v.  Hudson, 
366. 

He  should  plead  per  fraudem.    Ibid. 

On  a  special  count  in  assumpsit,  on  an  executory  contract,  the  plain- 
tiff cannot  recover  by  proof  of  an  executed  contract.  Simpson  v.  Warren, 
371. 

On  a  motion  for  a  continuance  of  a  cause,  because  of  the  plaintiff's  ina- 
bility to  procure  certain  papers  as  evidence,  the  court  required  a  specifi- 
cation of  the  papers,  to  judge  of  their  materiality,  hogan  v.  Farmers^ 
Bank,  431. 

A  writ  of  error  heard  ex  parte  on  two  returns  of  non  est  inventus. 
Vandegrift  v.  Page,  439. 

Suit  cannot  be  brought  by  an  assignee  of  a  sealed  instrument,  in  his 
own  name,  unless  the  assignment  be  under  seal,  in  the  presence  of  two  wit- 
nesses.   Kinniken  v.  Dulaney,  384. 

Goods  may  be  levied  upon  in  the  hands  of  an  administrator,  by  force  of 
an  execution  issued  after  the  intestate's  death,  but  bearing  teste  before. 
Graham's  ex'x.  v.  Wilson,  435. 

The  assignment  of  a  replevin  bond,  authorized  by  §  2656  of  the  Code, 
relates  to  bonds  taken  in  cases  of  distress  for  rent.  Waples  d  wife  v.  Mc- 
Ilvaine's  adm'r.,  381. 

It  does  not  extend  to  replevin  bonds  generally.    Ibid. 

Suit  cannot,  therefore,  be  brought  in  such  case,  by  the  assignee.     lb. 

But  this  matter  is  amendable,  under  Chapter  112  of  the  Code.    lb. 

Action  on  a  replevin  bond  does  not  abate  by  death.    Ibid. 

A  party  is  not  entitled  to  have  his  case  continued  for  want  of  material 
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papers,  without  specifying  them,  so  as  to  show  their  materiality.  Logan 
V.  Farmers'  Bank,  437. 

After  judgment,  execution  and  sale  of  land  on  foreign  attachment,  it  is 
too  late  to  object  that  the  defendant,  being  a  citizen,  was  not  liable  to 
this  form  of  suit.    Paynter  &  loife  v.  Taylor,  392. 

The  power  of  the  Legislature  to  revoke  corporate  charters  is  reserved 
by  the  Constitution,  and  need  not  be  contained  in  the  charter.  Del.  R.  R. 
Co.  V.  Tharp,  454. 

It  is  not  an  arbitrary  power,  but  only  for  cause,  of  which  the  Legis- 
lature is  to  judge,  and,  therefore,  a  reservation  of  the  power  of  revoca- 
tion "  on  conviction  of  misuse  or  abuse  of  privileges,"  is  a  constitutional 
reservation.    Ibid. 

Order  for  bill  of  particulars.  Stevens'  ex'r.  v.  Green  Hill  Cemetery 
Company,  393. 

On  an  issue  of  property  in  replevin,  the  onus  is  with  the  plaintiff.  Pen- 
nington v.  Chandler,  394. 

A  purchaser  at  constable's  sale  acquires  property,  though  the  proceed- 
ing be  irregular,  if  founded  on  judgment  and  execution.     Ibid. 

A  constable's  return  may  be  objected  to  before  the  justice.     Ibid. 

The  officer's  authority  cannot  be  controverted  collaterally.     Ibid. 

The  statute  of  frauds  does  not  apply  to  transfers  of  property  by  judicial 
sale.    Ibid. 

But  a  sale  of  property,  however  public,  may  be  vitiated  by  fraud.     76. 

Surveys  for  laying  pretensions  must  be  made  on  notice.  Cann.  v. 
Thompson,  398. 

Parties  are  to  take  notice  of  regular  adjournments.     Ibid. 

It  seems  that  the  Superior  Court  has  power  to  attach  a  justice  of  the 
peace  for  flagrant  official  misconduct  affecting  private  rights.  King  v. 
Reading,  399. 

But  if  he  deny  the  facts  under  oath,  the  court  will  not  trj'  them  in  this 
summary  way;  but  remit  the  party  to  his  action,  or  indictment.    lb. 

A  writ  of  error  lies  to  the  Superior  Court,  in  cases  appealed  from  jus- 
tices of  the  peace.    Waples  v.  Gum,  404. 

Rule  narr.  on  a  plaintiff,  against  whom  there  was  two  returns  of  non 
est  inventus.    Mayor,  dc.  v.  Hedges  <f  McClung,  42L 

The  rule  for  affidavit  of  defence,  under  Code,  2305,  applies  to  the 
case  of  an  indorser  of  a  promissory  note.  Mayor,  do.  v.  McClung. 
421. 

On  attachment  for  rent,  on  affidavit  that  the  tenant  is  about  to  re- 
move, so  as  to  defeat  a  distress,  the  court  will   not  quash  the  attacli- 


INDEX,  565 

PRACTICE. 

ment  for  want  of  sufficient  grounds,  but  will  refuse  costs.    Janney  v.  Wier, 
422. 

A  new  trial  will  not  be  granted  for  after  discovered  testimony,  which 
by  due  diligence  might  have  been  discovered  before  the  trial.  McCombs 
V.  Chandler,  423. 

Such  evidence  must  be  shown  to  be  important,  and  must,  therefore,  be 
disclosed.    Ibid. 

A  juror  will  not  be  allowed  to  deny  the  fact  of  his  having  agreed  to  a 
verdict  rendered.    Ibid. 

An  execution  for  the  whole  amount  of  a  judgment  payable  by  instal- 
ments, before  all  the  instalments  are  due,  is  merely  irregular;  and  is  good 
for  the  part  due.    State,  use,  dc.  v.  Pratt,  429. 

PLEADING. 

Plea  of  "  property  in  defendant,"  is  a  claim  of  the  entire  thing.  Mc- 
Ilvaine  v.  Holland,  10. 

A  counter  claim  which  might  be  set-off,  is  not  admissible  under  the  plea 
of  discount,  without  an  agreement  to  discount  it.  Harris'  assignee  v.  Mc- 
Callister,  41. 

A  declaration  laying  a  promise  to  husband  and  wife,  on  a  note  to  the 
wife  dum  sola,  is  good.    Smith  &  wife  v.  Johnson,  57. 

A  plea  that  the  debt  has  been  attached,  must  show  judgment  and  exe- 
cution.   Phlegar  v.  Ivins,  et  at,  118. 

In  actions  ex  delicto,  matters  in  justification  may  be  offered,  under  the 
general  issue.    Collins  v.  Bilderback,  133. 

On  a  plea  of  "  property,"  in  replevin,  the  onus  is  on  the  plaintiff.  Mc- 
Ilvaine  v.  Records,  226. 

A  conditional  note  must  be  declared  on  as  a  special  agreement;  and 
plaintiff  must  prove  performance  of  the  condition.  Kennedy  v.  Murdick, 
263. 

"  Taken  damage  feasant "  is  a  good  plea  in  trover,  as  well  as  trespass. 
Carey  v.  Dasey,  445. 

Plea  of  "  justification,"  when  necessary.    Baily  v.  Wiggins,  462. 

PHYSICIANS. 

Cannot  recover  bills  without  proof  of  license  to  practice.  Adams'  adm'r. 
v.  Stewart,  144. 

PRINCIPAL  AND  AGENT. 

Proof  of  agency.    Smith  v.  Jessup  d  Moore,  121. 
What  agency  will  charge  principal.    Ibid. 

The  agent  of  a  money  lender  cannot  charge  a  borrower  commissions, 
unless  employed  by  him  to  procure  the  loan.     Cranston  v.  Nields,  372. 
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If  credit  be  given  to  an  agent,  with  knowledge  of  the  principal,  the  lat- 
ter cannot  be  charged.  If  without  knowledge  of  the  principal,  he  may 
afterwards  be  charged  before  settlement  between  the  principal  and  agent. 
Coxe's  adm'r.  v.  Devine,  375. 

PRINCIPAL  AND  SURETY. 

A  guardian  being  indebted  to  his  ward,  gave  his  bond  to  some  of  his 
sureties,  to  indemnify  all,  held  good  as  against  other  creditors.  Tunnell 
V.  Jefferson,  206, 

PROMISSORY  NOTE. 

The  assignee  of  a  judgment  note  has  recourse,  if  he  use  diligence  against 
the  maker.     Bennett  v.  Moore,  350. 

Suit  must  be  brought  promptly;  unless  the  maker  be  notoriously 
insolvent.     Ibid. 

In  an  action  by  the  holder,  against  the  maker  of  a  promissory  note,  or 
the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  time  and 
place,  the  plaintiff  need  not  aver  or  prove  a  demand  at  the  time  and  place. 
Martin  v.  Hamilton's  adm'r.,  329. 

The  assignor  is  liable  over  for  fraud  and  misrepresentation  on  an  as- 
signment of  a  note  in  payment  of  a  debt,  though  the  assignment  be  without 
recourse.     Prettyman  v.  Short,  360. 

The  question  of  fraud  is  closed  by  the  judgment  of  a  competent  tribunal. 
Ibid. 

The  assignee  is  not  bound,  in  the  use  of  due  diligence,  to  appeal  from 
such  judgment.     Ibid. 

On  a  judgment  note  given  to  an  unmarried  woman,  who  afterwards 
marries,  judgment  cannot  be  entered  at  the  suit  of  her  husband  alone. 
Young  d-  Hall  v.  Bennett,  365. 

A  note  given  by  one  of  several  bidders  for  government  contracts  to 
another,  to  induce  him  to  withdraw  his  bid,  is  an  illegal  consideration, 
and  cannot  be  enforced.     Kennedy  v.  Murdick,  458. 

REPLEVIN. 

A  bond  with  condition  to  indemnify  the  sheriff,  instead  of  "  to  prosecute 
the  suit,"  is  good.     Lambden  v.  Conoicay,  1. 

A  statutory  bond  in  part  conformable  to  the  act,  is  good  for  that 
part.     Ibid. 

On  the  trial  in  case  of  replevin  of  a  distress  for  rent,  the  value  of  a 
rent  in  kind  may  be  found  by  the  jury,  without  appraisers.  Crawford  v. 
Wright,  59. 

The  plea  of  "  property  in  defendant "  puts  plaintiff  on  proof  of  his  case. 
Mcll/vaine  v.  Holland,  226. 
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The  assignment  of  a  replevin  bond,  authorized  by  §  2656  of  the  Code^ 
relates  to  bonds  taken  in  cases  of  distress  for  rent.  Waples  aiid  wife  v. 
McTlvaine's  adm'r.,  381. 

It  does  not  extend  to  replevin  bonds  generally.     Ibid. 

Suit  cannot,  therefore,  be  brought  in  such  case,  by  the  assignee.     lb. 

But  this  matter  is  amendable,  under  Chapter  112  of  the  Code.     lb. 

Action  on  a  replevin  bond  does  not  abate  by  death.     Ibid. 

In  replevin,  on  a  distress  for  rent  arrear  at  a  share  rent,  a  witness  who 
examined  the  crop  to  form  an  opinion  as  to  quality,  may  give  that  opinion 
in  evidence.     Townsend  v.  Bonwill  d  McBride,  474. 

RIPARIAN  RIGHTS. 

The  public  have  a  right  of  navigation  and  fishery  on  all  streams  where 
the  tide  ebbs  and  flows,  even  though  the  riparian  proprietor's  lines  cover 
the  place;  but  they  have  no  right  to  land  fish  on  private  property,  above 
high  water  mark.     Bickel  et  al   v.  Polk,  325. 

Public  roads.    What  is  a  dedication f    Johnson  v.  Stayton,  448. 

A  private  action  will  lie  for  the  obstruction  of  a  public  road,  with 
special  damage.     Ibid. 

What  constitutes  a  private  road.     Ibid. 

ROADS. 

The  return  to  a  road  order  is  not  conclusive  as  to  owners.     152. 

A  common  interest  as  a  citizen  will  not  entitle  a  person  to  a  review. 
Ibid. 

Notice  of  application  for  a  road  must  be  full  ten  days  before,  and  must 
state  the  place  as  well  as  the  time  of  making  it.     174. 

The  obstructing  a  public  road  is  not  the  ground  of  private  action,  with- 
out special  damage.     Johnson  v.  Stayton,  362. 

Public  roads.     What  is  a  dedication?    Ibid. 

Notice  of  application  for  a  road  served  on  the  overseer  of  a  non-resident, 
is  good.     18. 

Notices  must  be  signed.     324. 

Petitioners  for  a  road  are  not  good  commissioners.    242. 

ROAD  COMMISSIONERS. 

On  failure  to  elect  a  road  commissioner,  the  commissioner  holding  over 
has  no  power  to  supply  the  place,  in  case  of  a  vacancy.  State  v.  Roth- 
well,  312. 

Where  he  has  such  power,  the  appointment  must  be  in  writing.    lb. 

SET-OFF. 

In  an  action  by  husband  and  wife,  on  a  note  to  the  wife  dum  sola. 
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the  defendant  cannot  set-oflF  a  sale  of  goods  by  him  to  husband  and  wife, 
which  is  the  husband's  separate  liability.     Smith  v.  Johnson,  40. 

A  counter  claim,  which  might  be  set-off  cannot  be  pleaded  as  a  discount, 
without  an  agreement  to  discount  it.  Harris'  assignees  v.  McCallister, 
41. 

SHERIFF. 

Must  return  executions  on  the  first  day  of  the  term.  State,  use.  dc.  v. 
Records,  146. 

The  sheriff  is  bound  to  execute  process  against  the  same  defendant  in 
the  order  it  is  received  by  him.     Rust  v.  Pritchett,  260. 

Suit  may  be  brought  in  any  county  on  a  sheriff's  recognizance.  State, 
use,  &c.  V.  Green,  270. 

The  action  is  not  local.     Ihid. 

On  an  inquisition  of  lands  the  inquisitors  must  hear  testimony  as  to 
value,  if  they  liave  no  personal  knowledge.     Hosea  v.  Purnell,  364. 

SLAVES. 

In  a  suit  for  freedom  by  a  slave,  for  being  illegally  exported,  the  court 
will  determine  the  fact  of  exportation,  as  one  of  the  issues.  Thorough- 
good  V.  Anderson,  97. 

Indictment  and  conviction  of  the  master  for  the  misdemeanor,  is  not 
the  only  evidence  of  the  fact  of  exportation.     Ibid. 

Reputation  as  a  negro  trader  is  evidence  on  the  question  of  sale,  with 
intent  to  export.     Taylor  v.  Henry,  131. 

In  a  suit  for  carrying  a  slave  out  of  the  State,  under  the  act  of  1826, 
it  is  not  necessary  to  alledge  the  scienter.  Collins  v.  Bilderback, 
132. 

A  slave  accompanying  the  mistress  is  presumed  to  be  going  by  the 
master's  permission.     Ibid. 

Liability  of  captains  of  steamboats  for  carrying  slaves  out  of  the  State. 
Page  v.  Vandegrift,  176. 

Status  of  the  issue  of  manumitted  slaves,  born  before  1810.  Elliott  v. 
Ticilley,  192. 

Unlawful  exportation  confers  freedom.  Anderson  v.  Thoroughgood, 
199. 

This  may  be  proved  in  the  suit  for  freedom,  without  previous  con- 
viction.    Ibid. 

Judgment  reversed  in  an  action  against  a  steamboat  captain,  for  carry- 
ing a  slave  out  of  the  State,  because  the  declaration  did  not  show  whether 
it  was  the  slave  of  a  citizen  of  the  State,  or  of  a  non-resident  escaping 
through  the  State.     Vandegrift  v.  Page,  439. 
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"  Exporting  "  a  slave  means  carrying  out  for  the  purpose  of  sale.  State 
V.  Turner,  501. 

The  act  entitles  a  slave  to  his  freedom,  but  this  must  be  judicially 
decided,  and  cannot  be  tried  collaterally.     Ibid. 

After  a  decree  of  freedom,  and  pending  an  appeal,  the  slave  is  not  a 
competent  witness.     Ibid. 

SPECIFIC  PERFORMANCE. 

Contracts  are  specifically  enforced  in  equity,  not  as  a  right,  but  dis- 
cretionarily ;  and  this  mode  of  relief  is  withheld,  if  the  court  cannot  get 
at  the  whole  of  the  case,  to  do  entire  justice.     Hudson  v.  Layton,  74. 

TIME. 

In  an  action  for  an  assault,  the  day  is  immaterial ;  proof  of  an 
assault  on  any  day  before  action,  is  sufficient.  Palmer  v.  Skillenger, 
234. 

TRESPASS. 

Trespass  lies  by  a  father  for  a  forcible  injury  to  his  son,  per  quod. 
Hammer  v.  Pierce,  171. 

Trespass  assault  and  battery  is  a  tran.sitory  action.  Hammer  v.  Pierce, 
304. 

The  venue  though  laid,  need  not  be  proved.     Ibid. 

Where  the  action  was  by  a  minor,  through  his  father  as  next  friend, 
the  father's  declarations  were  excluded  from  the  evidence.     Ibid. 

Trespass  to  real  property  lies  only  by  a  party  in  actual  possession. 
Daisey  v.  Hudson,  320. 

The  writ  of  estrepement  cannot  be  issued  in  an  action  of  trespass  quare 
clausum  fregit.     Burbage  v.  Dazy  et  al,  324. 

USAGE  OF  TRADE. 

A  usage  may  be  proved,  though  not  ancient  or  general.  Totcnsend  v. 
Whitby  &  Zelefro,  55. 

It  must  be  notorious,  certain,  uniform,  reasonable  and  legal.     Ibid. 

USE  AND  OCCL'PATIOX. 

Communications  between  husband  and  wife  are  privileged,  even  after 
the  husband's  death.     Gray  v.  Cole,  418. 

Money  due  for  use  and  occupation  is  not  to  be  preferred,  as  rent,  to 
execution  process,  in  the  application  of  sales.     Ibid. 

VACANT  LANDS. 

A  memorandum   entry  on   the   docket  of   "  caveat   filed,"    is   not   suffi- 
YOL.  V.  72 
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VACANT  LANDS. 

cient  to  prevent  the  issuing  a  patent  for  vacant  land  taken  up  under  a 
special  law  providing,  in  the  usual  mode,  for  caveats.  Barr  v.  West,  et  al, 
319. 

VENDOR  AND  VENDEE, 

Upon  a  sale  of  goods,  the  seller  may  keep  them  until  paid,  unless  the 
sale  was  on  time.     Barr  v.  Logan,  52. 

The  seller  is  bound  to  deliver  goods  on  pa3rnient  or  tender  of  the  price. 
Ibid. 

If  the  goods  be  not  delivered,  the  buyer  may  either  rescind  the  contract 
and  recover  back  the  deposit;  or  he  may  affirm  the  contract  and  sue  for 
damages.     Ibid. 

If  the  buyer  do  not  call  for  goods  bought,  or  refuse  to  pay  for  them, 
the  seller  may  keep  them  and  recover  the  difference  between  the  con- 
tract and  the  market  price,  or  he  may  resel  them  and  recover  the  differ- 
ence.    Ibid. 

WAGER. 

Lawful  wagers  may  be  the  subject  of  suit  and  recovery  in  our  courts. 
Detcees  v.  Miller,  347. 

If  the  wager  be  illegal,  either  party  may  rescind,  and  recover  deposits, 
even  after  the  result;  if  the  stake  has  not  been  paid  over.     Ibid. 

Where  the  wager  is  legal,  and  the  issue  tried,  recovery  can  be  had  only 
on  a  decision  of  the  appointed  judges.     Ibid. 

WARRANTY. 

Of  title  not  -broken  by  a  recovery,  without  dispossession.  Evans  v. 
Lewis,  162. 

Of  soundness  in  horses.     Burton  v.  Young,  233. 
Latent  and  patent  defects.     Ibid. 
Measure  of  damages.     Ibid. 

WILL. 

A  will  sustained  on  an  issue,  though  one  of  the  witnesses  denied  his 
signature,  and  ignored  the  execution.     Talley  v.  Moore,  57. 

A  particular  intent  in  a  will  is  to  be  made  subordinate  to  the  general 
purpose.     Workman  v.  Cannon,  91. 

The  entire  contents  of  a  last  will  and  testament  must  be  proved,  or  it 
cannot  be  set  up.     Butler  v.  Butler,  178. 

A  limitation  after  a  life  estate  to  a  person  then  dead  "  and  in  case  of 
the  death  of  such  person  before  she  may  lawfully  demand  the  same,  then 
to  her  heirs  forever,"  is  an  estate  in  fee  in  the  heirs,  who  take  by  purchase. 
State,  use  Stuart  v.  Lyons,  196. 
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WILL. 

No  estate  vested  in  the  devisee  in  remainder.     Ibid. 

The  rule  in  Shelley's  case  recognized.     Griffith  v.  Derringer,  284. 

A  bequest  to  A.  B.  &  C,  at  the  marriage  or  decease  of  the  tes- 
tator's sister,  to  each  $300,  in  cash,  to  be  paid  by  his  executor;  held 
to  be  a  vested  legacy  in  A.  B.  &  C.  Conwell's  adm'r.  v.  Heavilo'a  adm'r., 
296. 


J.  M.  gave  a  bond  for  $1,800,  conditioned  to  pay  J.  F.  M. 
without  interest,  until  his  death ;  and  then  to  be  void,  if  he  by  will  should 
give  J.  F.  M.  a  certain  plantation.  He  devised  the  plantation  to  J.  F.  M., 
subject  to  his  wife's  dower;  and  made  J.  F.  M.,  executor,  who  admin- 
istered; received  assets;  and  entered  on  the  land  devised;  but  after  his. 
death  the  land  was  recovered  by  the  heirs-at-law  of  J.  M.,  on  the  ground 
that  the  devise  was  only  of  a  life  estate.  His  administrator  then  brought 
suit  on  the  bond,  and  it  was  held:  —  1.  That  the  devise  was  a  satisfac- 
tinn  of  the  bond,  even  with  dower,  unless  further  encumbered;  and  then,, 
if  it  was  accepted  in  satisfaction.  2.  That  if  it  was  not  a  satisfaction, 
as  the  obligee  was  the  executor,  he  was  bound  to  pay  himself  out  of  the 
assets,  if  sufficient  came  to  his  hands.  Miller's  adm'r.  v.  Miller's  adm'r., 
333. 

The  statute  of  wills  requires  that  a  will  shall  be  attested  and  subscribed 
by  two  or  more  witnesses.  A  paragraph  written  below  the  signature  of 
the  testator,  and  of  the  attesting  witness,  though  proved  by  one  of  the 
witnesses  to  have  been  added,  before  the  execution  of  the  will,  is  not  proved 
according  to  the  statute.     Owens  v.  Bennett,  367. 

L.  devised  to  his  eight  grandsons,  naming  them,  all  his  lands  equally 
to  be  divided  between  them,  "  and  if  either  of  them  should  die  leaving 
no  issue,  for  it  to  descend  to  the  surviving  ones,"  held,  that  on  the 
death  of  one  of  the  grandsons  leaving  issue,  and  of  another  without 
issue,  the  share  of  the  latter  pasded  to  the  six  surviving  grandsons,  and 
not  to  the  six,  together  with  the  issue  of  the  seventh.  Dooling's  lessee  v. 
Hobbs,  405. 

An  executor,  with  an  interest,  is  not  a  competent  witness  to  a  will. 
Sutton  V.  Sutton  et  al,  459. 

Requisites  to  the  validity  of  wills.     Ibid. 

Proof  in  case  of  death  of  witness.     Ibid. 

Proof  in  case  of  failure  of  memory  of  witnesses.     Ibid. 

Proof  of  contradictory  statements  made  by  attesting  witness  as  im- 
peaching his  signature,  or  his  deposition.    Ibid. 

Effect  of  proof  impeaching  the  general  credit  of  attesting  witness.    lb. 

Testamentary  capacity,  what?     Ibid. 

Proof  invalidating,  or  corroborative.     Ibid. 
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WILL. 

Undue  influences;  must  amount  to  constraint;  mere  solicitation  or  per- 
suasion will  not  vitiate  a  will.     Ibid. 

WILMINGTON  CITY. 

The  corporation  is  not  liable  for  damages  by  flooding  adjacent  lots,  in 
the  lawful  grading  of  streets.     Clark  v.  The  City,  243. 

The  city  regulators  have  not  power  to  adjudge  questions  of  title  between 
adjoining  lot  owners.     Nivin  v.  Stevens,  272. 

Public  officers  of  Wilmington ;  —  their  duty  in  making  arrests  of  dis- 
orderly persons.     State  v.  Lafferty,  491. 

WITNESS. 

The  sheriff  is  a  competent  witness  in  a  suit  on  a  replevin  bond  assigned 
by  him.     Records  v.  Conoway,  1. 

When  arbitrators  are  good  witnesses,  and  to  what  extent,  in  proceedings 
or  investigations  upon  their  awards.     Lloyd  v.  Seal,  250. 

A  joint  party  may  be  called  as  a  witness.  Little  v.  Hazzard  &  Pretty- 
man,  291. 

Fees  of  witnesses  not  sworn  disallowed.     Ibid. 

Costs  of  attachment  to  be  paid  by  the  party,  unless  otherwise  ordered. 
Ibid. 

A  merely  formal  party  defendant  to  a  bill  in  equity,  may  be  examined 
as  a  witness  by  special  order.  Clendaniel  t£-  l!ieall  v.  Hastings,  et  al, 
408. 

A  husband  is  liable  for  necessaries  furnished  his  wife,  living  separate 
from  him  by  his  own  fault.     Kemp  v.  Downham,  417. 

A  juior  will  not  be  allowed  to  deny  the  fact  of  his  having  agreed  to  a 
verdict  rendered.     ilcCombs  v.  Chandler,  423. 

A  felon  convict  disqualified  before  judgment.  State  v.  Anderson, 
493. 

After  a  decree  of  freedom,  and  pending  an  appeal,  the  slave  is  not  a 
competent  witness.     State  v.  Turner,  501. 

WOOD  CORDERS. 

Construction  of  the  "Act  concerning  wood  corders."  Fooks  v.  Hearn, 
363. 
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ADMINISTRATOR, 
de  son  tort,  i.  120;  promise,  to  remove 
limitation,  i.  128;  liabilityfor  rents, 
ii.  5,  V.  257;  attachment  of  shares, 
iii.  267;  not  for  debts,  ib.,  v.  254; 
refunding  bond,  ib.;  distribution,  iii. 
433 ;  actions  by  and  against,  iii.  346, 
500;  to  pay  funds  to  guardian,  v.  94; 
liability  of  sureties,  ib.j  assets  on 
change  of  administration,  ib.j  lia- 
bility on  separate  bonds,  v.  94,  400 ; 
set-off  for  advances  to  distributees, 
V.  257 ;  executions  against,  v.  435. 

ADULTERY, 
condonation,    ii.    38;    pleading,    ib.; 
practice,  ib. 

AGENT, 
acts  binding  principal,  i.  474,  v.  121, 
375;  negligence,  iv.  252;  declarations 
of,  i.  234 ;  proof  of  agency,  i.  234,  v. 
121 ;  may  sue  in  his  own  name,  ii. 
149;  bound  to  refund,  w^hen,  ib.; 
not  to  dispute  title  of  principal,  ib. ; 
commissions,  v.  372 ;  credit  to,  with 
knowledge  of  principal,  v.  375. 

AMENDMENT, 

before  the  stat.,  i.  216,  ii.  29,  75.  v.  15; 

after  the  stat.,  v.  283,  286,  390,  391; 

denied,  iv,  204;  not  favored  to  admit 

a  plea  of  the  act  of  limitation,  iii.  75. 

ANNUITY, 
interest  on  arrears,  i.  106. 

APPRENTICES, 
indentures,  i.  18:  informal, not  A'Oid,ii. 
184:  certificate  of  justice,  ib.;  suits 
for  freedom  dues,ii.  300;  by  persons 
bovind  under  poor  laws,  iii.  24:  for 
enticing  away,  ii.  565 ;  contracts 
with.  V.  311. 

APPEAL, 
from  justice,  ciimulative  remedy,  iii. 
48;   how  proceeded  in,  ib.,  v.  421; 
set-off  must  be  pleaded  below,  iii. 
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497 ;  recovery  above,  iv.  299 ;  must 
show  jurisdiction  below,  v.  52,  346, 
457  ;  writ  of  error  after  judgment  in 
appeal,  v.  404;  from  register,  how 
tried,  iv.  348;  issue  directed,  ib. 

ARBITRATOR, 
competent  witness,  when,  iv.  234;  not 
bound  to  report  evidence,  ib. 

ARRESTS, 
when  lawful,  iii.  416,  568;  by  whom, 
ib. :  mode,  ib. 

ASSAULT  AND  BATTERY,  • 
defence  of  person,  iii.  22;  of  possession, 
i.  143. 

ASSIGNOR  AND  ASSIGNEE, 
recourse,  ii.  467;  diligence,  ii.  468;  dis- 
charge, ib. 

ASSUMPSIT, 
remedy  by,  i.  446,  v.  38  :  consideration 
for  promise,  v.  232;  to  whom  made, 
ih.;  not  implied  between  relatives, 
V.  290;  nor  on  general  subscriptions, 
v.  346;  conditional,  ib.;  for  counsel 
fees.i.  127;  for  attorney  fees,  ii.  490; 
for  trust  funds,  i.  303 :  by  assignee 
t's.  assignor,  ii.  468;  against  adminis- 
trators for  distributive  share,  ii.  54, 
354;  for  rent,  ii.  350;  against  ad- 
ministrator of  tenant  for  life,  for 
rent,  i.  6 ;  on  special  contracts  not 
proved,  recovery  on  qu.  mer.,  ii.  484 ; 
between  constables,  for  application 
of  money  levied,  v.  150,  450;  proof 
to  sustain  allegations,  v.  371. 

ATTACHMENT, 
of  money  bailed,  i.  330;  of  money  due 
by  note  before  indorsement,  i.  365 ; 
of  wife's  chose,  i.  442,  iv.  466;  of 
absconding  debtors,  i.  453;  of  canal 
tolls,  i.  365 ;  of  money  in  sheriff's 
hands,  ii.  144;  of  corporations,  ii. 
306;  under  code.  §  2291,  ii.  308;  of 
administrators,  ii.  349;  on  debts  due 
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ATTACHMENT  —  continued. 

administrators,  ib.;  or  from  admi- 
nistrators, iii.  267;  of  distributive 
shares,  iii.  267;  of  tenant  by  land- 
lord, iv,  382;  of  judgment  debts,  iv. 
461 ;  of  shares  in  intestate  land,  iv. 
343;  or  in  recognizance  for  its  value, 
ib.;  of  trustees,  iv.  436;  of  money 
in  lawyer's  hands,  v.  419;  proceed- 
ings on,  iv.  255,  379,  382,  v.  26.  253, 
392.  422. 

ATTORNEY, 
assumpsit  fur  his  fees,  ii.  499,  iii.  139; 
proof  of  his  authority,  iii.  139;  re- 
vocation of,  iv.  105,  284;  contingent 
fees  for  a  part  not  unlawful,  ib.; 
champerty,  ib. 

AUTREFOIS  CONVICT, 
wlien  a  bar,  ii.  543 ;  when  not,  ii.  532. 
538. 

AVOWRY, 
in  replevin  for  rent,  Iv.  283,  534. 

AWARDS, 
effect  of  judgmentson.i.392;  chancery 
may  inquire  into  frauds  in,  ib.;  in 
ejectment,  conclusive,  ii.  30;  when 
evidence,  ib.;  in  cases  before  jus- 
tices, iii.  7 ;  not  to  exceed  submis- 
sion, ib.  23,  v.  249 ;  costs  in,  ib.  334; 
objections  to,i6.  342;  notice  of  hear- 
ing, V.  249;  arbitrator's  evidence, 
t6.  2.50;  report  amended,  ib.  286; 
construction  of  terms,  ib.  389. 

BAIL, 
released  by  declaring,  when,  i.  134;  by 
conviction  of  principal,  iii.  333;  by 
his  discharge,  i.  367,  v.  160;  by  sur- 
render, iii.  392 ;  may  defend  suit  as 
principal,  i.  368;  powers  of,  iii.  568; 
power  of  deputation,  ib.;  required 
in  slander,  iii.  96 ;  notice  of  justifi- 
cation, iii.  .503,  iv.  452 ;  rules  of 
court  as  to,  iv.  240,  452. 

BAILMENT, 
law  of,  with  and  without  compensa- 
tion, v.  256;  duty  of  bailee  for  hire, 
ii.  47;  for  use,  t6.  67:  to  keep,  iii. 
266 ;  liability  for  accidents,  ib. 

BANK-NOTES, 
character  as  money,  ii.  23.';  tender, 
when,  ib. :  wheij  pnssed  or  taken  as 
money,  ib.;  in  payment  of  antece- 
dent debts,  ib.;  risk  of  solvency  of 
bank,  ib. 

BILLS, 
bank-check  on  time  is  a  bill  of  ex- 
change, v.  305;  partial  failure  of 
consideration  no  defence,  ii.  32 ;  evi- 
dence of  fraud  in.  ib. ;  when  consi- 
deration may  be  inquired  into,  iii. 


385,  iv.  311 ;  what  a  good  considera- 
tion, ib.;  when  negotiable,  ib.;  de- 
mand of  payment  when  necessary, 
ib.  234;  waiver  of  notice  of  dis- 
honor, ib.  429;  pleading,  v.  305; 
practice,  v.  305,  329. 

BLASPHEMY, 
what  constitutes,  ii.  553 ;  when  pun- 
ishable, ib.;  on  what  principle,  ib. 

BY-LAW, 
may  give  liens  on  stock,  i.  27. 

CA.  SA.. 
when   issuable,   iv.   446 ;    affidavit   of 
fraud,  iv.  383. 

CERTIORARI, 
practice  on.  iv.  108,  313,  323.  352.  365, 
v.  340:  diminution,  v.  386:  service 
of  summons,  i.  33,498,  ii.  146,  v.  107; 
return,  i.  33,  ii.  480;  adjournments, 
i.  33,  ii.  203,  iii.  492,  iv.  3.52,  v.  235; 
judgment  by  default,  i.  494,  iv.  364, 
v.  366:  record  entries,  i.  106,  ii.  6, 
145.  203.  .345,  iii.  5.  v.  252,  387;  evi- 
dence, i.  530,  ii.  290:  reference,  i. 
335.  ii.  357.  389.  iii.  83,  418,  iv.  352, 
V.  235.  428:  award,  i.  225,  ii.  364, 
iii.  7,  22:  judgment,  i.  3.36,  ii.  138, 
280,  iii.  28.  316.  425,  496.  iv.  312. 
326;  execution,  i.  530,  ii.  6,  48,  iii. 
13.  320;  ca.  sa.,  i.  33;  practice,  iii. 
389,  425,  427,  486  ;  matters  cured  by 
appearance,  i.  530,  ii.  461,  iv.  352,  v. 
19;  jurisdiction  must  appear,  ii.  345, 
iii.  65 ;  privilege  of  freehold,  ii.  6. 
480,  iv.  176,  352;  actions  between 
constables,  ii.  445;  garnishees,  i.  529, 
iv.  434 ;  costs,  iii.  68,  v.  295 ;  pre- 
sumptions after  judgment,  ii.  6;  lies 
on  order  of  filiation,  ii.  361 ;  errors 
in  fact,  ii.  65,  292,  300,  459,  iii.  84, 
332,  iv.  243,  v.  4 ;  exceptions,  ii.  290, 
iv.  323,  352,  v.  352;  limitation,  ii. 
135,  145;  no  new  trial  in  trespass, 
ii.  151  ;  anpeal  cumulative,  iii.  83. 

CHAMPERTY, 
at  common  law,  iii.  139;  by  stat.,  ib.; 
the  law  of,  in  this  State,  ib. 

CHANCERY, 
distinguishes  between  principal  and 
surety,  i.  369 ;  jurisdiction  in  fraud- 
ulent awards,  i.  392;  masters,  i.  401 ; 
issues  to  law  courts,  ib.;  partner- 
ship, ib.;  specific  performance,  i. 
421 ;  trust  money  traced  to  lands,  i. 
57 ;  lien  of  vendor  for  purchase- 
monev.  i.  69;  stat,  frauds,  i.  532. 

CITIZENSHIP, 
distinction  between  citizen  and  inha- 
bitant, iv.  383;  change  of  domicil, 
iv.  558. 
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COMMON  CARRIERS, 

chargeable  only  in  the  line  of  business, 

ii.  48;  delivery  to,  ib.;  liability  of, 

iv.  448,  V.  238;  diligence,  iv.  217; 

as  to  slavery,  ib.;  who  are,  v.  238. 

CONDITION  PRECEDENT, 
distinction  between,  and  mutual  con- 
ditions, iii.  139;  performance  of,  ib. 

CONSTABLES, 
duty  on  executions,  i.  126;  diligence, 
what,  ib.;  suits  for  negligence,  ii. 
385,  iii.  418;  appraisement  on  levy, 
iii.  463;  actions  between,  ii.  2,  iii. 
445;  deputy,  iii.  416,  v.  496;  de- 
fences, iv.  81,  358;  power,  iv.  246; 
rights  of  purchasers  from,  iv.  341, 
V.  394 ;  property  in  things  levied,  v. 
388 ;  duty  as  to  sales,  v.  457 ;  power 
to  arrest,  v.  487,  506. 

CONSTITUTIONAL  LAW, 
jurisdiction  of  mayor's  court  of  Wil- 
mington, ii.  76 ;  act  prohibiting  ex- 
portation of  slaves,  ii.  434 ;  railroad 
condemnations,  ii.  514;  punishment 
of  blasphemy,  ii.  553;  eminent  do- 
main, ii.  514;  office  of  city  treasurer 
not  a  public  office,  iii.  294;  school- 
taxes,  iii.  335;  lottery  laws,  iii.  441 ; 
tax  on,  ib.;  revenue  bills,  ib.;  pri- 
vate roads,  iv.  580 ;  divorce  laws,  iv. 
440 ;  limitation  laws,  iv.  8 ;  condi- 
tional laws,  iv.  479;  prohibitory  li- 
quor laws,  ib.;  eminent  domain,  ib.; 
revocation  of  charters,  v.  454 ;  river 
rights,  V.  389:  obstructions,  ib. 

CORPORATIONS, 
eflFects  revert  on  dissolution,  ii.  8; 
debts  extinguished,  ib.;  devises  to 
charitable  uses,  ii.  18;  liability  for 
agents,  ii.  67;  trespass  against,  ii. 
514:  attachments,  ii.  346;  official 
bonds,  iii.  90;  evidence,  ib.;  ma- 
jority governs,  iii.  294 ;  liability  for 
accidents,  iii.  411;  for  injuries  in 
grading  streets,  v.  243 ;  drowning 
lands,  V.  245 ;  charters  may  be  re- 
voked, when,  V.  454. 

COSTS, 
before  justices. iii.  7,  68;  on  certiorari, 
iii.  68 ;  in  amicable  actions,  iii.  334 ; 
in  probate  eases,  iv.  101;  rule  for 
taxing,  iv.  298;  sheriff's  dollarage, 
iv.  303;  payment  into  court,  v.  17; 
affidavit  to  save  costs,  v.  60 ;  on  dis- 
continuance,  V.   226;    disallowance 
of  witness  fees,  v.  385;  of  attach- 
ment, ib. 
COURTS, 
jurisdiction  of  mayor's  court,  ii.  76; 
subject  to  legislation,  ib.;  general 
sessions,  t&. ;  orphans'  court,  divest- 


ing titles,  ii.  139;  superior  court, 
practice,  ii.  480,  541 ;  reserved  ques- 
tions, ib.;  rules,  ii.  160. 

COVENANTS, 
what  are,  i.  151,  233;  construction, 
ib.;  damages,  ib.;  practice,  i.  448; 
breach,  i.  144;  running  with  land, 
iii.  338,  340;  mutual,  independent, 
conditional,  concurrent,  iv.  117. 

CUSTOM, 
incoming  tenant  to  fill  ice-house,  i. 
520;    of    waygoing    tenant,    as    to 
wheat  crop,  i.  522;  pleading,  ib. 

DAMAGES, 
for  collision,  iv.  228,  315;  for  deten- 
tion of  dower,  iv.  507;  exemplary, 
iv.  228,  321,  V.  335;  compensatory, 
iv.  345;  in  trespass,  v.  272;  for  se- 
duction, V.  335. 
DECEIT, 
liability  for  false  recommendation,  i. 
131. 
DEED, 
erasure,  ii.  396;  escrow,  ib.;  delivery, 
ii.  501,  iv.  1;   evidence,  t6.;  of  in- 
fant, iv.  75 ;  of  a  drunken  man,  iv. 
285 ;  of  wife  without  husband,  iv. 
66;  fraudulent  manumission,  iv.  285. 
DEMAND, 
of  payment,  when,   i.    10,  330,  498; 
where,  how,  i.  10,  117,  496,  iv.  234; 
waiver,  i.  232. 
DEPOSITIONS, 
practice,  ii.  393,  479,  484,  500 ;  certifi- 
cate, ii.  484;  objections  to,  v.  317; 
commissions,  v.  317,  319;  execution 
of,  ib. 
DEPtT'Y, 

what  acts  lawful,  ii.  318. 
DEVISE, 
esta>tes  tail,  i.  223,  476,  477 :  general, 
i.  436;  or  changed  to  and,  i.  476; 
void,  i.  524 ;   lapsed,  ib. ;  in  mort- 
main, ib.;  to  charity,  ii.  18,  151: 
void   restrictions,   ii.   56;    affecting 
dower,  iii.  428,  459;  to  pay  debts, 
iv.  336;  "estate,"  iv.  177,  v.  405. 
DITCHES, 
practice,  iii.  321,  342:  orders,  iv.  60; 
who  liable,  ib.;  rules  of  court,  iv. 
452. 
DIVORCE, 
practice,  i'.  137,  516:  condonation,  ii. 
38:  civil  law  applicablci,  ib.;  distri- 
bution of  property,  ii.  142:  custody 
of  children.  t6. ;  for  cruelty,  iii.  8 : 
abandonment,    iii.    13;    appeal,   iii. 
136. 
DOWER, 
damages  for  detention,  i.  55,  iv.  507; 
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interest  on  arrears,  i.  106;  how  as- 
signed, i.  385,  ii.  6,  330;  defences 
against,  i.  385,  508 ;  lien ;  encum- 
brance, i.  508;  origin  of,  ii.  330,  iv. 
507 ;  damages,  ii.  336 ;  widow  of 
cestui  que  trust,  iii.  280;  waste,  iv. 
181  ;  not  liable  to  execution,  v.  308  ; 
heir  not  to  dispute,  v.  5;  nor  alienee, 
V.  154;  pos.session  of  widow,  v.  373. 

DURESS, 
by  imprisonment,  iv.  311. 

EASEMENT, 
riffht  of  way,  v.  21. 

E.1ECTMENT, 
mixed  possession,  i.  10;  boundaries, 
ib.;  courses,  ib.;  evidence,  i.  464; 
sheriff's  deed.  ib. ;  award,  ii.  30 ;  evi- 
dence, ii.  50,  474;  practice,  ii.  139, 
289.  474 :  eflFect  of  a  recovery,  iii. 
489:  defence,  iii.  280,  530,  iv.  517. 

ELECTIONS, 
frauds,  iv.  555,  556,  558,  559. 

EQUITY, 
resulting  trust,  ii.  225 ;  relief  against 
fraud,  ii.  225,  401,  467;  practice,  iv. 
1 ;  limitation,  iv.  270. 

ESTATES  TAIL, 
warranty,  i.  48.  223,  476,  477. 

ESTOPPEL,  i.  48,  110,  139,  iii.  103.  iv. 
345. 521 ; 
in  pais,  iii.  90 :  by  deed,  v.  358 ;   in 
debt  on  iudsrment,  iii.  241. 

ESTREPEMENT. 
in  eiectment,  iii.  43. 

EVIDENCE, 
notary's  book.i.  10;  warranty  of  horse. 
i.  16;  of  sealed  instruments,  i.  22; 
of  payments,  i.  23,  190,  ii.  46;  va- 
riance, i.  23,  34.  ii.  532;  admissions, 
i.  23.  234.  iv.  360;  probate,  i.  86,  iii. 
421,  v.  311;  dying  declarations,  iv. 
.562,  v.  502;  bank-book.  i.  117;  of 
execution,  iv.  146;  privilege,  i.  117; 
malicious  prosecution,  i.  127;  crimi- 
nal capacity,  iv.  563.  566 ;  scienter. 
i.  131.  v.  488;  party's  books,  ii.  288, 
322,  iii.  317,  iv.  38,'  217,  463,  532.  v. 
124.267,425;  of  partnership,  iv.  190, 
V.  115:  a».sessmen't  books,  i.  136,  ii. 
339;  receipt  in  full.  ii.  .392;  on  re- 
cord, ii.  465,  iv.  533;  awards,  ii.  347; 
presumptions,  iv.  1 08 ;  corporate  acts, 
i.  234 ;  their  agents,  ib. ;  by-laws,  iii. 
90;  books,  iv.  82;  incorporation,  v. 
488  ;  in  suits  by  guardians,  ii.  29  ;  in 
trespass,  iv.  209,  v.  235,  272,  452  ;  in 
replevin,  iv.  71;  in  trover,  ii.  71; 
debt  on  administration  bond.ii.  152; 
libel  suit,  ii.  309;  in  slander,  ii.  446, 


iii.  317,  373,  397,  iv.  520;  on  will 
trials,  ii.  446,  iv.  83,  350,  v.  57 ;  de- 
positions, i.  234,  ii.  446,  v.  317 ;  pro- 
'test,  i.  234 ;  administration  account, 
ii.  473 ;  of  forgery,  ii.  527,  v.  488 ; 
of  confessions,  ii.  530,  iii.  554,  567, 
iv.  563.  566;  of  freedom,  iv.  570,  582, 
v.  97. 131; natural  guardian  account, 
i.  324;  of  records,  iv.  435.  v.  107, 
321;  of  laws,  iii.  77;  of  insanity, 
v.  512;  of  larceny,  Iii.  563;  medi- 
cal opinions,  v.  512;  of  intent,  iii. 
571.  V.  508;  of  drunkenness,  v.  510; 
agent,  i.  474;  levy.  i.  500,  ii.  343; 
handwriting,  ii.  134.  .348;  of  fraud 
and  mistake,  i.  27.  43.  123.  363,  369, 
444.  449,  474.  ,500,  503,  iv.  46;  negro 
testimony,  iii.  316,  571,  572,  iv.  439. 

EXECUTION, 
limitation  of.  iii.  13,  29;  preference, 
iii.  37.  V.  131:  over  rent,  iii.  50; 
stay.  iii.  484,  v.  146;  lien  of  levy.  iii. 
512.  iv.  112.  114,  V.  131;  regularity 
of,  iv.  114.  287  ;  what  can  be  levied, 
iv.  332:  surplus,  v.  164;  ins»tal- 
ments.  v.  429. 

EXECUTORS  AND  AD:MINISTRAT- 
ORS,  iv.  424 ; 
actions  against,  ii.  54:  costs,  ii.  138; 
limitations,  ii.  204.  366.  iv.  368:  at- 
tachment, ii.  349;  arbitration,  iv. 
457;  de  son  tort,  iv.  168. 

FALSE  i:iIPRISONMENT, 

liabi'ity  for,  i.  143. 
FISHERIES. 

public  ri<'ht  of,  v.  325. 
FIXTURES. 

real.  iv.  332:  trade,  ib. 
FRAUT). 

s>tay    of    execution,    iii.     37;     relief 
acainst.  iii.   98:   by  insolvents,  iii. 
117.  293,  512,  iv.  324,  458,  546,  547. 
FRAUDS. 

stat.  of.  ii.  3,  27,  128,  iii.  293,  v.  110. 
372.  .394. 
FREEMAN,  ii.  531,  534. 
FREIGHT. 

when  due.  v.  293. 
FUGITIVES. 

arrest,  iv.  572;  demand,  ib. 

GARNISHEE,  ii.  149;  corporations,  ii. 

306. 
GUARDIAN, 
exceptions,  ii.  273:  powers,  iii.  15.  iv. 
424.  V.  94. 
GUARANTY, 
partners,  ii.  24;  notice,  ib.;  diligence. 
ii.  24,  28,  235,  468. 
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HUSBAND  AND  WIFE, 
husband's  liabilities,  iv.  385,  v.  396, 
417,  428;  necessaries,  ib.;  desertion, 
ib.,  V.  369,  417;  marriage  within 
prohibited  degrees,  ii.  50 ;  void  mar- 
riages, ib.;  marriage  contracts,  iv. 
249;  adultery,  ii.  330,  336;  condo- 
nation, ib.;  allowance,  ib.,  v.  106; 
divorce,  ib.,  14,  440;  custody  of 
children,  v.  106  husband's  right  to 
wife's  property,  i.  196;  attachment 
of  wife's  chose,  i.  442 ;  of  her  inter- 
est in  recognizance,  i.  14,  446;  as- 
signment of  wife's  chose,  v.  201 ; 
judgment  on  wife's  bond,  ii.  49,  74, 
iii.  87,  iv.  203,  v.  441;  larceny  of 
wife,  ii.  529;  assaul-t  of  wife,  ii.  552 ; 
wife's  covenants  to  convey,  iv.  517; 
deeds  of  wife,  iv.  66,  v.  401 ;  private 
examination,  iv.  517;  pleading,  v. 
40;  set-off,  ib.;  evidence,  v.  418; 
witness,  v.  417,  418. 

INDENTURES, 
not  vacated  by  master's  insolvency,  i. 
17;  forms,  i.  18. 

INDICTMENT, 
averments,  iv.  569;  property,  ib. ;  free- 
dom, iii.  548,  559;  color,  iii.  548; 
for  selling  liquor,  iii.  547,  565;  for 
breaking  house  with  intent  to  steal, 
iii.  554;  for  burglary,  ib. :  larceny, 
iii.  556,  559,  563;  exporting  slaves, 
iii.  560;  passing  counterfeit  money, 
iii.  561,  v.  488;  spiriting  away  wit- 
ness, iii.  562;  enticing  servants,  iii. 
565 ;   disturbing  worship,  v.  490. 

INDORSEE  AND  INDORSEE, 
indorsement,  i.  225,  v.  175;  blank,  v. 
363;  special,  ib.;  after  attachment, 
ib.;  collateral  agreement,  ib.;  de- 
mand, iv.  234.  V.  314:  consideration, 
iv.  311.  V.  175;  notice,  v.  314;  bank 
deposits,  i.  369 ;  application  of 
funds,  ib.;  waiver,  i.  232,  iv.  429; 
giving  time.  i.  369 ;  practice,  i.  363 ; 
guaranty,  ii.  72 ;  assignor  not  an 
indorser,  ii.  468;  equities,  i.  561; 
probate,  v.  314. 

INFANCY, 
how  denied,  ii.  97;  stilts  by  infants,  ii. 
29;   bonds  void. -iii.  403;   deed,  iv. 
75 ;  plea  of  limitation,  ii.  97 ;  wit- 
ness, iii.  393;  full  age,  iii.  557. 

INHABITANT, 
construction  of  attachment  law,  v.  26. 

INNKEEPERS, 
bowling    alleys    unlawful,    iv.    554; 
breakinir  Sabba)th,  iv.  132. 

INQUISITION, 
on  lands,  want  of  notice,  iv.  221 ;  on 


lands  previously  sold,  ib.;  of  dama- 
ges at  bar,  iii.  509. 

INSANITY, 
legal  presumptions,  ii.  375;  what  de- 
gree vitiates  a  will,  ib.;  defence  in 
criminal  cases,  v.  512;  evidence,  ib.  ; 
medical  opinions,  ib.;  venue,  change 
of,  ib. 

INSOLVENCY, 
assignment,  effects  of,  iii.  520;  does 
not  vacate  indentures,  i.  17;  dis- 
charge, ib.;  special  discharge,  ii. 
462 ;  indemnity,  iv.  554 ;  subsequent 
arrest,  i.  367;  bail  exonerated,  i.  466, 
V.  160;  adjudica^tion  to  service,  iii. 
320;  comity  of  states,  iii.  271,  iv. 
460,  V.  31,  42;  manumission  by  in- 
solvents, iv.  285 ;  practice,  i.  347 ; 
void  bonds,  iii.  117;  non-resident 
insolvents,  iv.  248,  541 ;  voluntary 
escape,  i.  347 ;  voluntary  assign- 
ments, i.  349,  V.  206 ;  void  assign- 
ments, ib.;  giving  preference, li.  179, 
V.  206 ;  foreign  assignments,  ib.,  iii.. 
271  ;  special  act,  ii.  462. 

INTEREST, 
on  notes  drawn  abroad,  i.  232;  on  rent, 
V.  123,  204;  on  damages,  i.  234.  449; 
on  annuities,  i.  392,  iv.  330;  on  ac- 
counts, iii.  469;  for  work,  iii.  528: 
liability  of  sheriffs,  iii.  25 ;  mode  of 
computing,  iii.  469,  iv.  130;  when 
not  allowed,  iii.  528. 

JOINT  TENANTS, 
devise,  iv.  68. 

JUDGMENT, 
force,  iv.  187;  by  default,  i.  234;  how 
kept  alive,  i.  18;  foreign,  iii.  241, 
517,  iv.  280 ;  effect  of,  iii.  51 7,  v.  63  ; 
lien  on  decedent's  lands,  ii.  366 ; 
what  removed  by  assignment,  iv. 
342 :  by  divorce,  iv.  440 ;  entered 
by  prothonotary.  i.  466;  by  attorney, 
iv.  284.  V.  365 ;  by  justices,  iii.  28 ; 
in  replevin,  iii.  113;  on  avowry  for 
rent.  ib. ;  execution  of,  i.  18,  v.  429 ; 
when  presumed  paid.  v.  13,  427;  le- 
gal payment,  v.  236.427;  legal  satis- 
faction, V.  236  :  joint,  ii.  413,  iii.  87  ; 
on  infant's  bond,  iii.  403 ;  again.st 
partners  by  style,  iii.  425;  amount 
to  be  ascertained,  iv.  189;  by  de- 
fault, iv.  87 ;  on  award,  iv.  342 ;  in 
partition,  iv.  209;  release  of,  iv.  338 ; 
practice,  v.  427. 

JUROR, 
practice  in  capital  cases,  ii.  529;  in 
civil,  ii.  325;  bias,  ii.  529;  miscon- 
duct, ii.  179, 325.  v.  423;  how  proved, 
V.  179,  326;  striking,  v.  245;  chal- 
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lenging,  iii.   342,  v.  493;   view,  ii. 
159;  jurat,  iii.  509. 

JUSTICES  OF  THE  PEACE, 
jurisdiction,  v.  52,  110;  affidavits  to 
be  used  in  court,  iv.  203;  arrests, 
ib.;  fugitives,  ib.;  demand,  ib.; 
compromises,  iv.  553;  judgments  by 
default,  iv.  176,  364;  against  gar- 
nishees, iv.  434;  on  judgment  note, 
iv.  284;  adjournments,  iv.  352;  exe- 
•cution,  ib.;  stay,  ib.;  evidence,  iv. 
•94;  liable  to  attachment,  v.  399; 
proceeding,  t6. ;  not  liable  for  judi- 
cial acts,  v.  462. 

LANDLORD  AND  TENANT, 
demise,  iv.  534;  entry,  i.  520;  eviction, 
ib.,  V.  378;  rights  of  incoming  ten- 
ant, i.  520 ;  of  away  going  tenant,  i. 
522 ;  holding  over,  ii.  297  ;  notice  *to 
quit,  ib.,  iii.  364;  waiver  of  notice, 
ib. ;  rent  preferred,  ii.  350;  tenant's 
liability  for  cutting  timber,  ii.  542 ; 
attachment,  iii.  493,  iv.  382,  v.  422; 
distress,  iii.  539,  iv.  382;  affidavit 
iv.  437. 

LARCENY, 
of  horses,  ii.  529;   coin,  ib.;  slaves, 
ih. :  of  goods  found,  ii.  530 ;  fixtures, 
V.  492 ;  animus  furandi,  v.  493. 

LAWS, 
of  other  States,  authentication,  ii.  34. 

LEGACY, 
vested,   ii.   401,  v.   296;    lapsed,   ib.; 
charged  on  land,  ib. :  set-off  of,  iv. 
418  :  limitation,  iv.  270;  conversion, 
iv.  336. 

LEVY, 
what.  i.  107;  diligence,  i.  126;  on  de- 
<*edent'R  goods,  i.  138;  limitation  of 
levy.  i.  186;  leaseholds,  ib.;  satisfac- 
tion, i.  500;  practice,  i.  186,  224,  500. 

LIBEL, 
written,  ii.  417;  verbal,  ib.;  definition, 
ib.,  iii.  406:  privileged  communica- 
•tioni^.  ii.  417:  publication,  iii.  406; 
verdict,  v.  475. 

LTEN. 
of  levy,  i.  186,  500:*  on  stock,  i.  27; 
for  purcha.se-money,  i.  69 :  of  recog- 
nizances, i.  190,  ii.  465;  of  bailee,  i. 
330:  aflTecting  dower,  i.  508;.  exe- 
cution, iii.  29.  37,  50.  512,  513;  judg- 
ment, iii.  370;  mortgage,  iii.  280, 
289.  292. 

LIMITATION, 

principle  of,  i.  204 :  presumption  of 

payment,  ii.   124.   iii.  421 ;   savinc, 

iii.  469.  iv.  8.  v.  8;  of  certiorari,  ii. 

135,  145,  iv.  108;  of  suits  on  collect- 


ors" bonds,  ii.  136;  removal  of  bar, 
i.  51,  209,  iii.  508;  settlement,  i. 
51,  209,  iv.  524;  mutual  accounts, 
i.  51 ;  payment,  i.  204 ;  new  promise, 
i.  204,  iii.  508,  528,  iv.  368,  v.  380, 
425 ;  of  suits  against  corporate  offi- 
cers, iii.  90;  suits  for  distributive 
shares,  iii.  348 ;  for  dower,  v.  154 ; 
by  husband,  iii.  348;  on  appeals 
from  justice,  iii.  508;  legacies,  iv. 
270;  pleading,  iv.  524;  judgments, 
iv.  536:  record  claims,  iv.  430; 
trusts,  iv.  246,  248,  270,  368,  v.  299. 
LOTTERY, 
tickets  chargeable  in  account,  i.  346, 
ii.  34,  iv.  256;  may  be  taxed,  iii. 
441 ;  licenses,  iv.  256. 

MAINTENANCE, 

what,  iii.  139. 
MANDAMUS,  v.  103 ; 
to  Orphans'   Court,   i.   355:    to  City 
Council,  iii.  294;  Wilmington  Bridge 
Company,  iii.  312;  return,  iii.  540; 
traverse,  ib. 
MASTER  AND  SERVANT, 
liability  for  negligence,  ii.  67,  iii.  411; 
of  stage  proprietors,  ii.  481;  of  shop- 
keepers for  clerks,  ii.  528 ;  suits  for 
freedom,  iii.  86;  liability  of  master 
to  countv,  ib. 
MAYOR'S  COURT  OF  WILMINGTON, 

jurisdiction,  ii.  76;  is  inferior,  ib. 
MILLS, 
grist,  iii.  60;  practice,  iv.  197;  owner's 
right  to  the  stream,  ii.  489;  medium 
filum,  ib.;  riparian  rights,  ib.;  lia- 
bility for  flooding,  iii.  1 :  notice  to 
lower  mills,  ib.;  form  of  action,  iii. 
60. 
MISTAKE, 

monev  paid  bv,  iv.  170. 
MORTGAGE,  v.  254 : 
MURDER,  V.  496,  512. 

NEGLIGENCE,  iv.  252 : 
accidental  damage,  ii.  443,  iv.  315: 
carelessness, f 6. ;  wilful  injuries, i5.  : 
master's  liability,  ii.  67 :  stage  pro- 
prietors, ii.  481 ;  railroads,  iv.  252; 
shopkeepers,  ii.  528;  vessel  owners, 
iv.  228;   exemolarv  damages,  ib. 

NEGOTIABLE  NOTES,  iii.  404. 

NEGROES,  iv.  439,  570,  v.  149,  351. 

NOTICE, 
wills,  iii.  1  ;  protest,  iii.  419. 

NUISANCE,  V.  487,  500,  510. 

PARENT  AND  CHILD,  iii.  270. 
PARTNERS, 
power  to  bind  firm,  ii.  24,  147,  iv.  428, 
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V.  291;  suits  by,  v.  115,  344;  part- 
nership, ii.  66,  iii.  485,  iv.  190,  v. 
115;  style,  ii.  314,  iii.  425;  obli- 
gations, V.  147;  dormant,  ii.  66; 
application  of  payments,  ii.  172;  of 
assets,  iii.  80;  evidence,  iv.  190,  v. 
231. 

PARTITION, 
presumption  of,  i.  146, 

PATENTS, 
jurisdiction  of  State  courts,  i.  65. 

PHYSICIANS,  V.  144. 

PLEADING, 
objects,  i.  190,  216;  amendments,  i. 
216,  iv.  541;  in  assumpsit,  i.  6,  127, 
202,  446,  517, iii.  500;  money  counts, 
1.  225,  iv.  171,  289,  454,  468,  543; 
•trover,  i.  7;  trespass,  ii.  129,  173,  iii. 
60,  iv.  521;  abatement,  i.  75;  re- 
plevin, i.  76,  141, ii.  129,iv.  171,  327, 
379;  damage  feasant,  v.  445;  cove- 
nant, i.  151,  iii.  139,  iv.  117;  debt, 
i.  190,  iii.  408;  slander,  i.  503;  scire 
facias,  i.  514,  ii.  277,  354,  366,  iii. 
292,  iv.  519;  waste,  iii.  9;  case  for 
mesne  profits,  iii.  423;  case  for  col- 
lision, iv.  228;  appeals  from  justices, 
iv.  96,  470;  reversioner,  iv.  181; 
general  issue,  i.  190,  333,  ii.  97;  pro- 
perty, V.  10;  non  cepit,  i.  141;  nul 
tiel  record,  i.  230;  set-oflF,  ii.  509,  iii. 
21;  private  laws.'i.  200;  foreign,  iii. 
77,  241,  517;  non  est  factum,  i.  230; 
confession  and  avoidance,  i.  234; 
justifica<tion,  v.  133;  limitation,  ii. 
97 ;  former  recovery,  ii.  128 ;  per- 
formance, ii.  152;  outstanding  debts, 
ih.;  payment,  iii.  421;  parties,  ii. 
66.  149,  314,  iii.  9.  iv.  96,  299,  452; 
averments,  ii.  29,  iii.  456;  profert,  i. 
433;  oyer,  ib.:  colloquium,  i.  503; 
proviso,  ii.  369 ;  intendments,  i.  76, 
ii.  129;  breaches,  i.  87.  151;  con- 
sideration, i.  123.  144.  385,  iv.  357; 
bail,  i.  134:  promise,  i.  144.  iii.  528; 
counterparts,  i.  234;  variance,  i. 
331;  conditions  precedent,  i.  433;  dis- 
count, V.  41 ;  misjoinder,  ii.  129 ; 
judfirments,  iv.  99,  331 ;  indictments, 
ii.  529.  532.  553,  iv.  331,  570. 

POWERS,  iii.  51. 

PRACTICE, 
amendments,  i.  433,  ii.  46, 66, 204,  316, 
444.  445;  appearance,  ii.  24,  277,  iii. 
490;  examinine  testimony,  i.  454; 
levy.  i.  107;  diligence,  i.  126;  lien, 
i.  186;  leaseholds,  i.  186;  legal  satis- 
faction, i.  500;  evidence,  book  en- 
tries, ii.  353:  copies,  ib.,  iii.  317;  in- 
dorsements, i.  125:  damages,  ii.  37: 


probates,  i.  106,  ii.  472,  iv.  256,  299; 
advertisements,  i.  107;  notice  of  re- 
ference, i.  362 ;  of  commission  to  as- 
sign dower,  i.  385;  diligence,  ii.  28  ^ 
records,  i.  447,  548,  iv.  435;  preten- 
sions, ii.  50,  350,  iii.  88,  v.  621;  depo- 
sitions, i.  3,  224,  ii.  393,  479,  iii.  317, 
iv.524;  malicious  prosecution,  i.  127; 
trespass,  i.  145,  iii.  60,  v.  171;  case,  i. 
475,  iii.  60, 423;  handwriting,  ii.  134; 
issues  from  chancery,  i.  369,  iii.  117; 
purchase  for  valuable  consideration, 
i.  385 ;  on  oyer,  i.  433 ;  limitation  of 
fi.  fa.,  i.  18,  500,  513;  of  judgments, 
i.  18;  by  confession,  i.  182;  assets, 
i.  142,  ii.  473;  bill  of  particulars,  ii. 
346,  V.  393;  inventory,  i.  142;  exe- 
cutions, i.  182;  sale  on,  i.  445,  iii. 
13,  37,  50,  484,  iv.  303;  two  nihils, 
i.  182;  protest,  i.  234;  inquisition 
of  damages,  i.  321,  iii.  509;  on  lands, 
i.  347,  iii.  483,  iv.  325,  452;  decree 
of  divorce,  i.  137,  516;  indentures, 
i.  18;  demurring,  i.  105;  lunatic,  i. 
348;  lunacy,  ib.;  reserving  ques- 
tions, i.  34,  ii.  480;  appeals,  iv.  244, 
348 :  appeals  from  Orphans'  Court, 
i.  355;  from  justices,  ii.  160,  iii.  48, 
iv.  94,  299,  356;  judgment  in  reple- 
vin, i.  453,  iii.  113;  judgments,  iv. 
452 ;  procedendo,  v.  8 :  short  plead- 
ings, v.  10:  opening  and  concluding, 
i.  105.  454.  v.  3:  costs,  ii.  1.38.  .344, 
iii.  3.34;  garnishees,  ii.  149;  view, 
ii.  159;  verdicts,  ii.  494.  .527,  iv.  209, 
252,  299,  367;  witnesses,  i.  109,  ii. 
134,  484.  494,  iv.  209;  diminution, 
iv.  323 ;  affirmance,  v.  349 ;  certio- 
rari, exceptions,  ii.  290.  iii.  136,  389, 
487, V. 352;  error  in  fact,  ii.  292,  459, 
iii.  84,  332,  iv.  243;  replevin,  iii.  6, 
113,  iv.  71,  327,  V.  59;  avowry,  iii. 
420,  iv.  283 :  condition  of  replevin 
bond,  iii.  113,  iv.  379;  estrepement, 
iii.  49;  absconding  debtors,  v.  356; 
trover,  iii.  340,  iv.  425;  rent.  iii.  499  ; 
attorney  at  law.  iii.  15;sheriff' s  sales, 
iii.  23,  382,  494 ;  ejectment,  iii.  489, 
530,  iv.  453 ;  immaterial  issup.  ii. 
301 ;  interest,  ii.  346  ;  assumpsit,  ii. 
354,  484,  iii.  331.  iv.  69,  209,  454; 
abatement,  ii.  407 :  affidavit  of  de- 
fence, V.  421 ;  set-off,  ii.  509:  ouster, 
iii.  342 :  issues,  iv.  348 ;  continu- 
ances, ii.  289,  305.  iii.  381.  v.  4.37; 
conditions  precedent,  iii.  139;  dis- 
charging jury,  ii.  528:  interrogating 
jurors,  ii.  529;  bail.  ii.  327.  iii.  96, 
333.  391.  503.  iv.  240;  justification 
of,  iv.  452 :  venue,  iv.  582 ;  assign- 
ment of  dower,  ii.  330;   abatement 
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PRACTIVK— continued. 

by  death,  iv.  427 ;  writs  of  error,  ii. 
413,  iv.  265,  478;  tender,  v.  17;  ju- 
dicial notice,  ii.  541  ;  new  trial,  iii. 
72,  iv.  581.  V.  428:  setting  aside 
sales,  iv.  530.  v.  120;  original  en- 
tries, iii.  317:  oath  of  party,  iv.  38; 
sworn  copies,  iii.  317;  ditch  returns, 
Iii.  321.  342;  road  damages,  iii.  500; 
writs,  iii.  329;  roads,  iv.  88,  v.  18, 
152,  174.  324.  .342;  legal  presump- 
tions, i.  204,  331,  447,  iii.  342,  iv. 
108.  114;  malicious  prosecution,  iii. 
505;  injuries  by  collision,  iv.  228; 
covenants,  iv.  117;  warrants,  iv. 
425:  depositions,  iv.  463:  ca.  sa.,  iv. 
446;  costs,  taxing,  iv.  287.  208;  use, 
indorsement  of,  iv.  203;  judgments, 
iv.  87.  187,  203.  209,  234,  280,  342: 
writ  of  error,  hearing,  v.  439;  in 
equitv.  i.  561. 

PRESl'MPTIOXS. 
of  payment  from  time,  i.  204,  331;  of 
right  of  way,  i.  447  ;  of  title,  ib.  : 
of  dedication,  ih.;  of  patent,  iv.  108  ; 
grant,  iv.  521  :  of  satisfaction  by 
execution,  iv.  114;  of  freedom,  iv. 
570:  of  marriage,  iv.  111. 

PRINCIPAL   AND    AGENT,    iv.    130. 
252.  V.  121,  372,  375. 

PRINCIPAL  AND  SURETY,  v.  206; 
equity  distinguishes,  i.  369;  suit  at 
law.  i.  514;  rights  of  surety  paying 
the  debt,  ib.;  discharges,  i.  369;  giv- 
ing time.  ib.  ,•  extent  of  obligation, 
ii.  190;  right  of  surety  to  defend,  ii. 
327. 

PROBATE, 
of  accounts,  i.  86.  106.  ii.  472,  iv.  256, 
299;  of  wills,  ii.  501,  iv.  83;  by  in- 
dorsers,  v.  314;   cestui  que  use,  ii. 
509. 

PROMISSORY  NOTES, 
when  negotiable,  i.  32;  conditional,  v. 
263 ;  demand,  v.  329 ;  notice  of  dis- 
honor, i.  123,  125:  discharges,  i.  225, 
331:  recourse,  v.  350;  consideration, 
i.  363;  fraud,  v.  .360,  458;  indorse- 
ment.!. 225;  after  attachment,!.  365. 

PROTEST, 
bills,  &c..  iv.  234.  429. 

PUBLIC  OFFICERS, 
powers,  ii.  206,  v.  394:  obligations,  ii. 
206:  deputy,  ii.  318.  iii.  416;  con- 
stables, ii.  463,  iii.  416,  iv.  81,  178; 
sheriffs,  ii.  494;  prothonotary.  iii. 
502 ;  road  commissioners,  ii.  206 ; 
searches,  ii.  173. 

RECEIPT, 
in  full,  ii.  5,  392;  in  deeds,  ii.  354. 


REFERENCE, 
revocation,  i.  234 :  power  of  referees, 
i.  364. 
REGISTER  OF  WILLS. 

authoritj-  to  administer  oaths,  i.  139. 
RENT.  iii.  .50.  82.  400,  539,  iv.  69,  179, 

224. 
REPLEVIN, 
when  it  lies,  i.  76.  129,  220,  iv.  327; 
avowry,  iv.  283 :  bond,  iv.  379,  v.  1 : 
a.ssignment.  v.  381 :  damages,  iv.  71, 
V.  59;  caption,  iv.  171,  327;  deten- 
tion.! v.  327;  plea  of  property,  y.  226; 
onus.  V.  304:  judgment,  v.  226. 
RETAILERS, 

of  goods,  ii.  534. 
RELEASE,  i.  117,  3.39. 
RIVERS, 
the  law  of  livers,  iv.  228.315;  eminent 
domain,  iv.  389;  riparian  rights,  ob- 
structions. &c.,  ib.,  V.  325. 
ROADS,  V.  448; 
law  of  the  road.  ii.  67,  481 :  obstruc- 
tions, V.  174;  return,  confirmation, 
iv.   88,   452;    road   cattle,   iv.   243; 
dedication,    v.    448 :     road    orders, 
practice,  v.  IS,  1.52,  174,  242,  324. 
RULES  OF  COURT  ii.  161.  iv.  325,  452. 

SCIENTER,  i.  131. 

SET-OFF.  ii.  4.  .322,  509,  iii.  21,  497, 
511.  v.  401. 

SHERIFF,  ii.  404: 
duty.  iii.  29.  30,  113.  288,  370.  iv.  112, 
303.  325,  536,  v.  260;  keeoing  goods. 
ib.;  dol'arage.  ib.:  replevin  bond, 
ih.;  ]evy.  ib. :  application  of  money. 
ib.,  iv.  4.30:  return,  iv.  536.  v.  146, 
260:  sales,  iv.  62.  201  ;  fees,  iv.  459; 
payments  to.iv.  303;  action  against, 
V.  270, 

SLANDER, 
what,  ii.  41".  iii.  77.96,  373,  397;  writ- 
ten,  ii.  417:    verbal,  ib. ;  bail,  ih.  ; 
malice,  ih.:  evidence,  iv.   112.  520; 
P'-^-i'loorecl  communications,  iv.  193. 

SLAVES, 
issue  of.  i.  77.  ii.  434.  v.  192;  manu- 
missions, ii.  497. v.  192;  exportation, 
ii.  434,  y.  199,  501  :  security  by  mas- 
ter, ii.  497 :  suits  for  freedom,  ib..  v. 
97.  131,  199;  iniuries  to,  ii.  533; 
aiding  to  escape,  iv.  217,  v.  132,  176. 

STATE, 
extent  of  iurisdiction.  i.  325. 

STATUTE  LIMITATIONS,  i.  87; 
principle  of.  i.  204;  settlement  under 
hand,  i.  51,  209;  mutual  accounts, 
i.  51 ;  promise  to  revive  debt,  i.  204 : 
by  administrators,  i.  128,  209;  pay- 
ments,  effect  of,   i.   204;    presump- 
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STATUTE  LIMITATIONS— continued. 

tions,  i.  331 J  replication  of  infancy, 

i.  34. 
STOCK, 

lien  by  by-laws,  i.  27;  title,  i.  44. 
SUNDAY,  iv.  132. 

TAVERNS,  iii.  570,  iv.  132,  554. 
TENANT, 
not  to  dispute  title  of  landlord,  i.  138; 
how  tried,  ib.;  of  mills,  iii.   1;   in 
common,  iii.  9,  269;   for  years,  iii. 
340;  notice  to  quit,  iii.  364. 
TIME, 
how  computed,  ii.  461,  548;  months, 
ii.  548;  when  immaterial,  v.  234. 
TITLES,  ii.  463,  489,  iii.  289,  370,  382, 
391,  530; 
purchase  at  constable's  sale.  ii.  463, 
iv.  62,  341,  V.  394;  water  rights,  ii. 
489;  mill  rights,  ii.  489;  mortgagee, 
iii.  280;  possession,  iv.  108;  vacant 
land,  iv.  521. 
TOLLS, 
commutation,  i.  116;   attachment,  i. 
566;  turnpike,  i.  116;  canal,  i.  566. 
TRESPASS, 
injuries  to  cattle  trespassing,  i.  142 ; 
justification,   i.    145 ;    between  ten- 
ants in  common,  i.  146;  locus  in  quo, 
i.  325;  possession  necessary,  i.  335, 
iv.  341;  by  part  owner,  ii.  129;  for 
searches,  ii.   173 :   against  corpora- 
tions, ii.   514;    qu.  cl.  fr.,  iv.   345; 
per  quod.  v.  171,  304. 
TROVER. 

when  it  lies.  i.  7,  342. 
TRUSTS,  iii.  113,  iv.  1,  183,  270,  436; 

followed  into  land,  i.  57,  ii.  225. 
TRUSTEES,  i.  57,  ii.  225,  iii.  110,  113, 
117,  iv.  1,  436. 

USE  AND  OCCUPATION,  iv.  69,  179. 

VARIANCE,  i.  23,  331,  ii.  46,  359,  531, 
iv.  173; 
in  date,  i.  331 ;  in  title,  i.  474,  ii,  520, 
523;    in   name,   i.   23;    tenor,   sub- 


stance, i.  34;  dates,  ii.  46;  consi- 
deration, ii.  354. 

VERDICT,  ii.  494,  527,  iv.  209,  25_'. 
299  367. 

VENDOR  AND  VENDEE,  v.  52. 

VESSELS,  iv.  64,  228,  309,  315. 

WAGER, 
legal,  i.  496,  iv.  308,  v.  347 ;  illegal,  i. 
517,  iii.  420;   decision,  i.  496;   de- 
mand, ib.;  revocation,  ib. 

WAIVER,  i.  233,  iv.  94. 

WARRANTY, 
of  horses,  i.  16,  iv.  425,  v.  233:   da- 
mages, V.  233 ;  of  vessels,  i.  43 :   of 
title,  i.  48,  v.   162;   of  solvenov.   i. 
123;   notice,  i.   125. 

WASTE, 
view,  ii.  159;  judgment,  ii.  281. 

WATER  RIGHTS. 

WAY, 
prescriptive  right,  i.  447 ;  from  neces- 
sitv,  ib. 

WILL, 
construction,  ii.  103,  iii.  51,  482,  54-2. 
iv.  8,  39,  46,  -55.  68,  177,  183,  v.  91. 
196,  284.  296,  333.  405;  undue  in- 
fluence, i.  454,  ii.  375,  v.  459;  mis- 
take, i.  454,  iv.  46 :  sound  memory, 
i.  454,  ii.  375 ;  "  or  "  construed  and. 
i.  476 :  execution  and  proof,  ii.  448. 
iv.  83,  350,  V.  57.  178,  367,  459;  re- 
vocation, iv.  290. 

WITNESS, 
pHvilese,  iii.  517;  competent,  i.  449, 
ii.  481  ;  incompetent,  i.  43,  ii.  481, 
528.  532.  543,  iii.  342;  impeachment, 
i.  109;  bank  oflBcers,  i.  117;  arbi- 
trators, iv.  234,  V.  250;  attorneys, 
i.  117;  sureties,  i.  128;  creditors,  iv. 
206;  corporation  officers,  i.  234.  iv. 
82;  parties,  i.  385.  iii.  68,393,  iv.  439; 
costs,  iv.  209,  298,  v.  250;  to  prove 
usury,  i.  523;  to  wills,  v.  5.  250,  459; 
testamentary,  ii.  448 :  mistake  of. 
iii.  72,  iv.  217,  265;  negroes,  iii.  316. 
549,  551,  559,  560,  571,  572,  iv.  439. 
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